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K        COMMENTARY  ON  THE  EXECUTORS  (SCOTLAND)  ACT, 
i  1900  (Sections  6  and  7). 

5  1.  Transmission  of  Trust  Funds  (Section  6). 

^  Where  a  person  has  died  in  Scotland  with  trust  funds  standing 
^  in  his  name  in  bank,  or  elsewhere,  they  are  appended  to  the 
inventory  of  his  own  estate  by  his  executor  as  trust  funds,  but 
it  does  not  follow  that  the  confirmation  forms  a  title 
for  their  recovery.  It  is  only  specific  trust  funds  under 
the  Act  that  do  transmit,  and  bankers  and  others,  before  paying 
over  such  funds,  should  be  well  advised  that  the  applicant  for 
payment  or  transfer  has  established  a  good  and  sufficient  title 
in  his  favour  for  that  purpose  which  warrants  an  effectual 
discharge. 

It  is  enacted  (sec.  6  of  the  Act)  that  where  a  sole  or  last 
surviving  trustee  or  executor-nominate  hew  died  with  trust 
funds  standing  in  his  name,  his  executor-nominate  can  make  up 
a  title  for  recovery  by  simply  appending  a  note  of  the  trust 
funds  to  the  inventory  of  the  defunct  executor-nominate's  own 
estate.  The  Act  does  not  authorise  the  transmission  of  any 
other  kind  of  trust  funds,  and  it  is  therefore  very  limited  in  its 
scope  and  application,  and  quite  different  from  the  law  of 
England,  by  which  trusts  do  transmit. 

The  office  of  trustee  in  Scotland  is,  and  has  always  been, 
personal,  and  does  not  descend  to  heirs  (Erskine  iii.  9,  38). 
But  in  England  trust  estate  transmits  to  the  representatives  of 
a  trustee  at  death  for  realisation  and  distribution.  The  Sheriff 
Court  Act,  1876,  sec.  43,  enacts  that  when  any  confirmation  of 
personal  estate  in  Scotland  contains,  or  has  appended  thereto, 
a  note  of  funds  in  England  or  Ireland,  held  in  trust,  the  con- 
firmation can  be  seeded  in  the  Probate  Courts  of  England  or 
Ireland,  and  have  force  and  effect  in  respect  to  such  funds  there. 
To  obtain  the  English  or  Irish  Probate  Court  seal  to  the  con- 
firmation of  estate  in  Scotland,  with  trust  funds,  it  must  bear 
m  gremdo  the  words,  "with  trust  estate  in  England,"  or 
"  Ireland,"  as  the  case  may  be. 
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The  Executors  (Scotland)  Act,  1900,  has  introduced  a  new 
feature  into  our  law  as  to  the  trai^smission  of  trust  estate  in 
Scotland.  Prior  to  1900  trust  funds  in  Scotland  did  not  in 
any  case,  or  to  any  extent,  transmit  to  the  executors  of  a 
defunct  person  for  recovery,  like  as  the  generality  of  trust 
funds  in  England  pass  at  death;  but,  as  we  have  said,  the 
transmission  of  such  funds  in  Scotland  after  death  under  the 
Act  is  special  and  not  general,  and  is  very  limited  in  extent 
and  degree. 

In  making  up  a  title  to  trust  funds  to  be  appended  to  an 
inventory  for  transmission  and  recovery  under  the  Act,  the  first 
requirement  is  that  the  trust  funds  in  question  stand  in  name 
of  a  person  who  was  the  sole  or  last  surviving  trustee  or 
executor-nomiuate,  and,  second,  that  the  person  to  append  the 
trust  funds  i»  his  executor-nominate. 

As  the  trust  funds  to  be  dealt  with  under  the  Act  mufit  be 
standing  in  the  name  of  a  sole  or  last  surviving  trustee  or 
executor-nominate,  we  have  first  to  see  and  determine  how  the 
trustee  here  referred  to  held  the  office  of  trustee  or  executor- 
nominate. 

It  woidd  be  fallacious  to  contend  that  a  person  became  a 
trustee  when  he  simply  happened  to  die  with  trust  funds 
standing  in  his  name;  and  it  would  also  be  a  misnomer  to 
designate  any  person  by  the  name  of  trustee  on  an  estate 
when  he  held  no  deed  of  appointment  to  the  office. 

The  office  of  trustee  with  its  important  rights  and  privileges 
under  statutes  cannot  be  appropriated,  assumed,  or  adopted 
by  any  person  of  his  own  free  will  and  pleasure,  or  simply  by 
depositing  a  sum  of  money  in  bank  in  his  own  name  as  trust 
funds  for  behoof  of  some  person. 

No  one  can  exercise  the  duties  and  functions  of  a  trustee  on 
an  estate  for  the  administration  and  investment  of  funds  without 
first  obtaining  special  warrant  and  authority  from  the  Court 
to  act  as  such,  or  under  a  deed  of  settlement,  deed  of  assumption, 
contract  of  marriage,  or  like  deed. 

The  sole  or  last  surviving  trustee  referred  to  in  sec.  6  is 
a  testamentary  trustee.     (See  Currie  on  Executors,  p.  221.) 

McLaren  on  Wills,  p.  826,  states  that  "an  executor  in 
the  general  case  is  only  a  trustee  for  the  realisation  of  the 
personal  estate  and  its  immediate  distribution,  but  if  a  testator, 
while  professing  only  to  make  the  appointment  of  *  executors,' 
entrusts  to  these  persons  the  duty  of  holding  the  personal 
estate  to  secure  liferent  or  other  limited  interests,  the  executors 
are  really  trustees."      {Amslicy  14  B.  209.) 

Where  a  merchant  dies  with  stocks  or  shares  standing  in 
his  name  in  trust  for  behoof  of  his  firm,  the  law  of  Scotland 
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does  not  provide  a  title  for  the  transmission  of  such  trust 
funds.  The  defunct  merchant  having  died  vested  in  trust 
estate,  his  share  and  interest  therein  will  form  part  of  his 
estate  for  estate  duty,  and  although  such  trust  funds  may 
appear  appended  to  the  confirmation  of  his  estate,  no  title  or 
authority  is  thereby  conferred  on  the  executor  for  recovery 
of  such  trust  funds,  as  the  Act  applies  only  to  funds  held  by  a 
defunct  executor-nominate.  The  same  rule  and  result  follows 
where  a  law  agent  or  factor  or  others  die  with  sums  standing 
in  bank  or  elsewhere  in  their  names  in  trust  for  behoof  of 
clients  or  friends,  as  such  funds  do  not  pass  for  recovery  under 
the  Act.  Bankers  and  others  before  paying  over  such  funds 
should  be  legally  advised.  As  a  rule,  the  beneficiaries  or 
persons  entitled  to  the  funds  so  deposited  can  give  a  good 
discharge. 

The  trust  funds  that  pass  and  transmit  for  recovery  when 
appended  to  the  inventory  under  sec.  6  of  the  Act  should  be 
clearly  identified  and  described  thus — 

Note  of  Teust  Funds  in  Scotland 

standing  in  name  of  ,  now  deceased,  the 

last  surviving  executor-nominate  of 
appended  for  recovery,  in  terms  of  sec.  6  of  the  Executors 
(Scotland)  Act,  1900. 

(Narrate  items  of  trust  estate.) 

The  confirmation  will  then  bear  on  its  face  the  words,  "  with 
trust  funds  in  Scotland,"  and  will  then  constitute  a  good  title 
for  recovery. 

When  a  note  of  the  trust  funds  that  do  not  pass  for 
recovery,  or  estate  situated  abroad,  is  not  appended  to  the 
inventory  accompanying  the  confirmation,  an  official  extract  of 
the  whole  inventory,  showing  all  the  funds  and  estate  as 
therein  engrossed,  can  be  got  at  any  time  from  the  commissariat 
books  for  exhibition  if  required. 

The  omission  by  some  commissariats  to  append  to  confirma- 
tions a  note  of  the  funds  and  estate  that  do  not  pass  under  the 
confirmation  is  evidently  an  intentional  omission  in  order  that 
the  uninitiated  in  law  might  not  be  led  to  rely  on  the 
confirmation  as  forming  a  title  for  recovery  of  all  estate  when 
appended. 

If  the  defunct  executor-nominate  had  a  beneficial  right 
in  the  trust  funds,  or  was  competent  to  dispose  of  same  by 
will,  estate  duty  will  be  payable  thereon  under  the  Finance 
Act,  1894,  sec.  2. 

Trust  funds  of  all  kinds  held  by  a  person  at  death,  although 
they  should  not  be  embraced  within  the  category  df  trust  funds 
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transmitting  for  recovery  under  sec.  6  of  the  Act,  are,  never- 
theless, appended  in  an  inner  column  in  the  inventory  of  the 
defunct's  estate  as  trust  funds  for  fiscal  piirposes,  and  to 
disclose  all  estate  of  every  kind  held  by  the  defunct. 

Trust  funds  should  not  be  mixed  up  in  an  inventory  with 
the  defunct's  own  estate,  but  should  always  be  appended  to  the 
inventory  and  marked  "  Trust  funds,"  as,  according  to  our  law, 
such  funds  cannot  be  summed  up  for  confirmation. 

In  many  cases  it  would  be  very  convenient  if  our  law  were 
assimilated  to  that  of  England  in  regard  to  the  general  trans- 
mission of  trust  funds  held  at  death.  Where  law  agents  or 
factors  on  an  estate  have  died  with  trust  funds  standing  in  their 
names  in  bank,  or  where  a  bank  agent  holds  stocks  or  shares 
deposited  with  him  by  customers  to  cover  overdrafts  or 
advances,  or  where  a  partner  in  a  mercantile  firm  held  in  his 
own  name  stocks  or  shares  in  trust  for  his  company,  there  is 
no  transmission  after  death  of  such  estate  as  trust  funds  under 
the  Act.  Unless  the  holder's  title  to  the  stocks  and  shares  is 
founded  upon  and  secured  under  previous  assignation  or  trans- 
fer, transmission  becomes  blocked,  as  a  title  is  only  completed 
when  transfer  has  been  duly  intimated.  As  there  is  no  provision 
in  the  law  of  Scotland  at  common  law  or  under  statute  for 
making  up  a  title  to  transmit  such  trust  funds  to  the  representa- 
tive of  the  person  in  whose  name  they  stand  at  death,  or  to  any 
one  whomsoever,  it  becomes  a  puzzle  to  find  out  how  such  funds 
can  be  realised.  Where  trustees  or  executors  have  died  or 
where  there  is  any  doubt  or  difficulty  in  realising  an  estate, 
the  Court  of  Session  is  always  the  forum  for  the  appointment 
of  a  judicial  factor  to  administer  lapsed  trust  estates. 

Where  the  funds  are  ear-marked,  a  discharge  or  transfer  by 
the  whole  parties  having  any  interest  therein  may,  in  most 
cases,  be  accepted  as  sufficient  exoneration ;  but  where  the 
funds  are  not  ear-marked  they  may  be  included  in  the  inventory 
of  the  defunct  holder's  personal  estate  for  confirmation,  and 
the  items  deducted  as  debts  in  the  schedule  of  debts  annexed 
to  the  inventory  of  his  estate — the  verUas  thereof  being  always 
shown  to  the  Inland  Revenue.  (See  Currie,  pp.  141  and  172 ; 
Alexander,  p.  53.) 

Where  executry  estate  has  been  realised  and  commingled  by 
the  executor  with  his  own  estate  a  mere  claim  of  debt  exists 
against  him  or  his  representatives  at  the  instance  of  benefi- 
ciaries or  others  interested  in  the  estate. 

Bonds  and  Dispositions  in  Secxjeity. 
As  sec.  6  authorises  the  recovery  of  trust  funds  standing  in 
name  of  a  defunct  executor-npminate  when  they  are  appended 
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to  the  confirmation  of  his  estate  by  his  executor-nominate  as 
trust  funds,  it  follows,  where  bonds  and  dispositions  in  security 
form  part  of  trust  funds  so  appended,  that  a  link  to  a  title 
is  thereby  constituted  for  the  transmission  and  recovery  of  such 
heritable  securities,  and  that  a  notarial  instrument  can  be 
competently  expede  to  trust  funds  to  attach  and  carry  bonds 
and  dispositions  in  security  when  so  appended,  and  that  under 
sec.  117  of  the  Titles  to  Land  Consolidation  Act,  1868.  But 
sec.  6  provides  that  executors  shall  not  be  bound  to  complete 
a  title  to  such  funds,  and  that  nothing  therein  contained  shall 
prejudice  or  exclude  the  right  of  any  other  person  to  complete 
a  title  to  such  funds  by  any  proceeding  otherwise  competent. 

Another  mode  of  making  up  a  title  to  a  heritable  security 
is  competent  under  sec.  43  of  the  Conveyancing  Act,  1874, 
which  enacts  that  '^  when  a  sole  or  last  surviving  trustee  has 
died  possessed  of  an  estate  in  land  held  in  truat  the  heir-at-law 
of  such  trustee  may  complete  a  title  thereto  as  trustee  in  his 
room  in  manner  provided  by  the  Titles  to  Land  Consolidation 
Act,  1868." 

By  the  interpretation  clause  of  said  Act  1874  it  is  declared 
that  '^  estate  in  land  shall  mean  any  interest  in  land,  whether 
in.  fee,  liferent,  or  security,  and  whether  beneficial  or  in  trust, 
or  any  real  burden  on  land."  And  sec.  30  of  said  Act  1874 
provides  that  "real  burdens  upon  land  may  be  assigned,  con- 
veyed, or  transferred,  and  extinguished  or  restricted,  and  titles 
thereto  may  be  completed  as  nearly  as  may  be  in  the  same 
manner  as  in  the  case  of  heritable  securities  consituted,  or 
requiring  to  be  constituted,  by  infeftment  in  favour  of  the 
creditor  as  defined  by  the  Titles  to  Land  Consolidation  Act, 
1868." 

By  sec.  7  of  the  Executors  (Scotland)  Act,  1900,  it  is  enacted 
that  where  any  confirmation  has  become  inoperative  by  the 
death  of  the  executor,  no  title  shall  transmit  to  the  representa- 
tives of  such  executor  (saving  to  trust  funds  under  sec.  6), 
but  any  person  having  a  beneficial  right  to  the  confirmed  estate 
standing  unuplifted  or  untransferred  can  make  up  a  title 
thereto  by  confirmation  ad  non  eaectUa  to  the  original  defunct. 
A  confirmation  ad  non  exectUa  embracing  a  bond  and  disposition 
in  security  would  instruct  a  good  title  for  its  transmission  by 
notarial  instrument. 

confiemation  ad  non  bxecuta. 

2.  The  Executors  (Scotland)  Act,  1900  (Skction  7). 

7.  "  Where  any  confirmation  has  become  inoperative  by  the 
death  or  incapacity  of  all  the  executors  in  whose  favour  it  has 
been  granted,  no  title  to  intromit  with  the  estate  confirmed    t 
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therein  shall,  otherwise  than  in  the  circumstances  and  to  the 
extent  authorised  by  the  preceding  section,  transmit  to  the 
representatives  of  any  such  executors  whatever  may  be  the 
extent  of  their  beneficial  interest  therein,  but  it  shall  be  com- 
petent to  grant  confirmation  ad  non  eaectita  to  any  estate 
contained  in  the  original  confirmation  which  may  remain  unup- 
lifted  or  untransferred  to  the  persons  entitled  thereto,  and  such 
confirmation  ad  non  execxda  shall  be  granted  to  the  same 
persons,  and  according  to  the  same  rules  as  confirmations  ad 
omissa  are  at  present  granted,  and  shall  be  a  sufiicient  title  to 
continue  and  complete  the  administration  of  the  estate  con- 
tained therein,  provided  always  that  nothing  herein  contained 
shall  be  held  to  affect  the  rights  and  preferences  at  present 
conferred  by  confirmation  on  executors  creditors." 

The  changes  made  in  our  law  by  the  above  enactment  will 
be  best  understood  when  the  former  law  on  the  subject  is 
considered. 

Prior  to  1823,  where  a  next-of-kin  died  without  expeding 
a  title  by  confirmation  as  executor-dative  qtta  next-of-kin  to 
his  defunct  relative,  no  right  of  succession  vested  in  him  or 
transmitted  to  his  representatives,  but  the  next-of-kin  who 
first  expeded  confirmation  took  the  moveable  estate  of  the 
defunct,  and  cut  out  the  representatives  of  the  next-of-kin  who 
died  unconfirmed. 

Prior  to  1874  the  same  result  followed  in  heritable  succes- 
sion where  an  heir  in  heritage  died  without  being  served  as 
heir,  the  heritable  estate  did  not  vest  in  him  for  transmission. 

As  to  moveable  estate,  the  Act  4  Geo.  IV.  cap.  98,  1823, 
enacted  that  the  mere  survivance  of  a  next-of-kin  vested  a 
right  of  succession  in  him  for  transmission  without  expeding 
confirmation,  and  the  effect  of  confirmation-dative  qua  next-of- 
kin  was  to  vest  the  moveable  estate  of  an  intestate  in  the 
person  of  the  confirmed  executor-dative,  so  that  the  full  right 
of  the  subjects  and  right  of  execution  passed  and  were  trans- 
ferred to  the  representatives  of  the  person  confirmed.  (Erskine 
iii.  9,  38.) 

Before  the  passing  of  the  Executors  Act,  1900,  where  a 
confirmed  executor-dative  died  with  part  of  the  estate  in  the 
confirmation  unuplifted,  or  uplifted  and  standing  in  his  name 
as  executor,  the  title  to  continue  the  administration  fell 
exclusively  to  his  representatives,  and  when  such  representatives 
failed  to  continue  and  complete  the  administration  of  the 
estate  -  there  being  no  room  in  such  a  case  for  confirmation 
ad  non  executa — the  further  administration  of  the  estate  became 
blocked,  as  in  a  lapsed  trust,  and  the  only  available  remedy 
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left  to  persons  interested  in  the  succession  and  the  administra- 
tion of  the  estate  was  to  bring  an  action  of  declarator  of  trust, 
or  to  apply  to  the  Court  for  appointment  of  a  judicial  factor. 
(Alexander,  p.  54.) 

Where  the  representatives  of  an  executor-dative  had  failed 
to  act  and  complete  the  administration  of  the  estate,  or  where 
the  executor-nominate  had  died  with  estate  standing  in  his 
name  unadministered,  there  was  no  machinery  existing  in  our 
law  for  continuinfT  the  administration  of  such  estates;  and 
before  a  new  title  for  realisation  and  administration  could  be 
constituted,  much  trouble  and  expense  was  created.  In  order  to 
simplify  the  mode  of  making  up  a  title  to  executry  estate, 
where  the  administration  had  lapsed  through  the  death  of  the 
confirmed  executor,  it  was  deemed  expedient  to  abolish  the 
title  to  intromit  with  estate  uplifted  or  unuplifted  in  a  con- 
firmation-dative, which  transmitted  exclusively  for  administra- 
tion to  the  representatives  of  the  defunct  executor-dative,  and 
also  to  amend  the  law  where  the  administration  of  estate  in  a 
confirmation-nominate  had  lapsed  through  the  death  of  the 
executor-nominate,  and  it  was  therefore  enacted  that  '^  where 
any  confirmation  has  become  inoperative  through  the  death  of 
the  executor,  no  title  to  intromit  with  the  estate  confirmed 
shall  transmit  to  the  representatives  of  any  such  executor 
whatever  be  the  amount  of  their  beneficial  interest  therein, 
but  it  shall  be  competent  to  grant  confirmation  ad  rum  executa 
to  any  estate  contained  in  the  original  confirmation  that  may 
remain  unuplifted  or  untransferred  to  the  person  entitled 
thereto." 

Regarding  estate  in  a  confirmation-nominate  standing 
unuplifted  by  the  executor  at  the  time  of  his  death,  it  was 
competent  before  1900  for  a  beneficiary  to  expede  confirmation 
ad  non  exectda  to  the  original  defunct  to  realise  the  estate  in 
bonis  defuncti;  but,  before  1900,  where  estate  had  been  uplifted 
by  the  executor-nominate,  and  at  the  time  of  his  death  it  stood 
in  his  name  as  executor,  there  was  no  transmission  of  any  title 
to  intromit  with  such  estate,  it  being  trust  estate,  and  con- 
sequently it  was  incompetent  for  any  person  to  expede  any 
kind  of  confirmation  to  attach  and  administer  that  estate. 

The  office  of  executor-nominate  is,  and  has  always  been, 
in  Scotland,  a  personal  office,  which  lapsed  at  death,  without 
leaving  any  title  of  representation  behind.  (Erskine  iii.  9, 
sec.  38.) 

The  estate  in  any  confirmation  remaining  unuplifted,  or 
estate  that  may  have  been  uplifted  and  left  standing  in  the 
executor's  name  untransferred  to  the  beneficiaries  by  him  at 
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the  time  of  his  death,  must  now  be  treated  as  estate  standing 
in  the  person  of  the  original  defunct,  to  whom  a  title  for  the 
realisation  of  such  estate  must  be  expede  by  confirmation  ad 
non  eaeetUa  to  continue  and  complete  the  administration  of  the 
estate  contained  in  the  original  confirmation,  and  that  according 
to  the  same  rules  as  confirmations  ad  omissa  are  granted. 

Although  sec.  7  of  the  Act  states  that  no  title  to  intromit 
with  the  estate  in  any  confirmation  shall  transmit  to  the 
representatires  of  any  executor,  whatever  may  be  the  amount 
of  their  beneficial  interest  therein,  it  is  to  be  observed  that  the 
transmission  of  a  title  to  intromit  with  estate  is  a  matter 
different  from  the  transmission  of  a  beneficial  right.  The 
beneficial  right  of  every  executor,  and  his  representatives, 
remains  intact  and  unaffected  by  the  Act.  The  Act  abolished 
the  absolute  title  to  intromit  with  estate  in  a  confijmation-dative 
which  transmitted  exclusively  to  the  representatives  of  an 
executor-dative. 

The  estate  to  be  treated  by  confirmation  ad  non  exeeuia 
will  embrace  the  whole  estate  contained  in  the  original 
confirmation  uplifted  or  unuplifted,  in  so  far  as  not  fxdly 
administered  and  wheresoever  deposited  or  invested,  whether 
standing  in  name  of  the  original  defunct,  or  his  executor, 
provided  it  can  be  traced  or  distinguished  and  shown  to  be 
part  of  the  estate  in  the  original  confirmation  unadministered. 

Where  any  portion  of  the  estate  has  been  realised  and  rein- 
vested, and  its  name  and  character  changed  so  that  it  cannot 
be  identified  as  part  of  the  estate  appearing  in  the  original 
confirmation,  a  title  by  confirmation  ad  non  execuba  would 
fail  to  attach  same — the  identity  being  lost.  Should  executry 
estate  be  mixed  up  and  commingled  with  other  estate,  so  as  to 
be  unrecognisable  as  part  of  the  executry  estate,  it  may  be 
given  up  in  the  inventory  of  the  executor's  own  estate  for 
confirmation  as  estate  standing  in  his  name  as  an  individual, 
as  the  case  may  be,  and  the  amount  thereof  deducted  as  a  debt 
in  the  schedule  of  debts  appended  to  the  inventory,  on  proof 
of  resting  owing  being  shown  to  the  Inland  Revenue. 

The  parties  entitled  to  claim  confirmation  ad  non  executa 
may  be  stated  generally  to  be  the  same  in  character  as  would 
have  been  entitled  to  the  office  of  executor  had  the  executor- 
nominate  not  accepted  office. 

The  surviving  next-of-kin  of  the  original  defunct  will  be 
the  first  in  order  entitled  to  the  office  of  executor-dative  ad  non 
exectUa. 

Where  the  deceased  executor-dative  or  executor-nominate 
was  a  beneficiary  it  is  competent  for  his  next-of-kin  or  legal 
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representative  to  expede  confirmation  ad  nan  executa  to  the 
original  defunct,  qua  next-of-kin,  or  qua  representative  of 
disponee,  as  the  case  may  be. 

The  representatives  of  a  next-of-kin  may  obtain  confirmation 
yer  solium.     (Alexander,  p.  19 ;  Currie,  p.  85.) 

Where  a  claimant's  connection  to  the  original  defunct  is 
not  direct,  but  is  in  some  representative  character,  such  as 
disponee  of  the  next-of-kin,  double  confirmation  will  be 
necessary.     (Bell's  Princs.  s.  1896.) 

1.  Where  Al,  a  husband,  leaves  a  will  in  favour  of  B,  his 
wife,  who  survives  and  dies  unconfirmed,  leaving  a  will,  her 
representative  confirms  first  to  B,  and  afterwards  craves  to  be 
decerned,  executor-dative  to  A  qua  disponee  in  succession. 

2.  Where  a  son  dies  intestate,  and  without  issue,  survived 
by  his  widow,  she  confirms  first  to  her  husband's  estate  qua 
relict,  and  thereafter  she  can  expede  confirmation  qua  repre- 
sentative of  her  husband,  who  was  the  next-of-kin  of  defunct. 

3.  Where  A  dies  intestate,  and  without  issue,  survived  by 
B,  his  widow,  who  dies  unconfirmed,  survived  by  C,  a  sister, 
C  expeded  confirmation  to  the  estate  of  her  sister  B,  including 
therein  one-half  of  A's  personal  estate  as  the  ju^  rdictcR  falling 
to  B,  and  thereafter  she  craves  to  be  decerned  executrix-dative 
to  A  qua  representative  of  B  the  relict. 

4.  Where  B  died  intestate  and  without  issue,  survived  by 
a  brother  and  sister,  his  sister  C  was  decerned  and  confirmed 
executrix-dative  qua  one  of  the  next-of-kin,  but  she  died  before 
intromitting  with  B's  estate,  leaving  a  will,  wherein  D  was 
nominated  her  executor.  D  first  expeded  confirmation  as 
executor-nominate  of  C,  giving  up  one-half  of  B's  estate  as  the 
amount  of  Cs  beneficial  interest,  and  thereafter  D  was  decerned 
and  confirmed  executor-dative  to  B  qua  disponee  of  one  of  the 
next-of-kin. 

A  new  creation  of  executors-nominate  is  introduced  into 
our  law  by  sec.  3  of  the  Act  1900,  which  states  that,  **  failing 
an  executor-nominate,  a  general  disponee,  or  universal  legatory, 
or  residuary  legatee  appointed  by  a  testator,  shall  be  held  to 
be  his  executor-nominate."  Executors-nominate  by  sec.  2 
can  assume  additional  executors,  and  executors-dative  by  sec. 
4  can  act  by  a  majority,  but  in  the  latter  case  the  office  is 
personal  and  cannot  be  delegated.  (Menzies,  Ist  ed.  p.  488; 
M'Laren  ii.  p.  157.) 

There  is  no  quorum  of  executors  by  the  law  of  England. 
Executors  there  have  all  a  joint  and  entire  authority  over  the 
whole  property,  and  they  all  act  as  one  individual  person. 
(Williams  on  Executors,  p.  816  et  seq.) 

In  Scotland  confirmation  is  the  measure  of  the  executor's 
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right,  and  "  executors  cannot  recover  debts  or  effects  in  Scot- 
land unless  the  same  shall  have  been  included  in  the  inventory 
and  confirmation  (excepting  trust  funds)."  (48  Geo.  III.  cap. 
149,  sec.  42.) 

The  Sheriff  can  remove  a  confirmed  executor  in  cases  of 
incapacity.      (Trusts  Act,  1891,  sec.  8.) 

The  mere  nomination  of  an  "  executor  "  imports  a  convey- 
ance of  estate  to  warrant  confirmation-nominate.  Erskine's 
Institutes,  3,  9,  5,  states — "  Where  there  are  several  testaments 
of  different  dates  the  last  only  is  effectual,  and  where  a  tes£ator 
nominates  an  *  executor,'  it  is  a  proper  testament  though  he 
should  not  mention  the  heirs,  as  the  law  considers  him  as  hoBres 
fiduciariuSf  or  trustee  accountable  to  the  next-of-kin.*'  (M*Laren 
ii.  p.  143 ;  Ferguson,  19  R.  474.) 

Where  a  testator  has  nominated  trustees  and  executors, 
but  failed  to  convey  his  heritable  estate,  if  his  will  purports  a 
conveyance  thereof,  a  title  can  be  made  up  by  notarial 
instrument  imder  sec.  46  of  Act  1874. 

In  the  undemoted  recent  cases  before  the  Courts  of  law 
competing  for  the  office  of  executor-dative,  the  final  decisions 
of  the  judges  show  that  they  followed  the  dictum  in  Erskine's 
Institutes,  3,  9,  2,  and  preferred  the  next-of-kin  to  the  office 
of  executor-dative:  — 

1st.     Brother  as  next-of-kin  preferred  to  widow.     Scott  v. 

Cook,  28th  May,  1887,  3  Sh.Ct.Rep.  301. 
2nd.  Father  preferred  to  widow.     Murray  v.  Murray,  24th 

February,  1888,  4  Sh.Ct.Rep.  129. 
3rd.  Brother  preferred  to  husband.     Stewart  v.  Kerr,  19th 

March,  1890,  17  R.  707. 
4th.  Brother  preferred  to  husband.     Campbell  v.  Falconer, 
6th  March,  1892,  19  R.  663. 

W.  Weight. 

TWENTY  YEAB6   OF   LEGAL  AND   OFFICIAL 
PATRONAGE. 

In  the  Edinburgh  Notes  of  the  November  issue  of  the  Review 
a  brief  allusion  was  made  to  the  enormous  amount  of  patronage 
which  had  fallen  to  the  Unionist  Government  which  had  been 
(with  two  exceptions)  in  office  from  1885  to  1905,  as  contrasted 
with  that  of  their  Liberal  opponents,  and  it  may  not  be  without 
interest  at  this  time  to  deal  with  the  subject  in  somewhat 
greater  detail  than  was  done  by  our  Edinburgh  correspondent. 
To  begin  with  the  year  1885,  when  the  Salisbury  Admini- 
stration was  in  office,  the  Scottish  law  officers  at  that  period 
were — Lord  Advocate,  J.  H.  A.  Macdonald;  Solicitor-General, 
J.  P.  B.  Robertson;   Advocates-depute,  James  Muirhead.  John   j 
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Bankine,  Alexander  Blair,  and  James  Wallace.  The  Crown 
agent  was  James  Auldjo  Jamieson,  W.S.,  of  Messrs.  Tods, 
Murray,  &  Jamieson,  W.S.  During  this  year  Sir  Richard 
Assheton  Cross  acted  as  Home  Secretary. 

During  1885  the  following  legal  appointments  were  made 
by  the  Unionist  Administration  :  — 

1.  C.     H.     M'Lachlan,     Sheriff-Substitute    of     Argyleshire     at 

Tobermory,  in  room  of  Hugh  Roes,  W.S.,  resigned. 

2.  James    Muirhead,    Advocate-depute,    was    made    Sheriff    of 

Stirling  and  Dumbarton. 

3.  Charles  J.  Pearson  wad  made  Sheriff  of  Chancery. 

4.  Charles  Rampini,  Sheriff-Substitute  of  Elgin  and  Nairn. 

5.  D.  J.  Mackenzie,  Sheriff-Substitute  of  Zetland  at  Lerwick. 

6.  John  Milligan,  Substitute-Keeper  of  the  Signet,  iu  room  of 

his  late  father. 

7.  J.  B.  Duff,  W.S.,  Clerk  and  Extractor  to  the  Signet. 

8.  William  Ellis  Gloag  was  created  Sheriff  of  Perthshire. 

9.  Charles  C.   Maconochie,  Advocate-depute. 

10.  W.  J.  Mure,  advocate,  legal  secretary  to  Lord  Advocate. 

11.  Dugald  MacEechnie,  Advocate-depute. 

12.  John  BeU,  W.S.,  depute  Keeper  of  the  Seal  of  Scotland. 

13.  Duncan  Robertson,  Advocateniepute. 

14.  Alexander  Nioolson,  advocate,  Sheriff-Substitute  of  Renfrew 

and  Bute  at  Greenock. 

15.  George    Dickson,    advocate,    Sheriff-Substitute    of    Kirkcud- 

bright and  Wigtown. 

16.  Russell    BeU,    advocate,     Sheriff-Substitute    of    Argyle    at 

Campbeltown. 

17.  G.  Smythe  Dundaa,  Sheriff-Substitute  of  Berwick  at  Duns. 

18.  D.  Antonio,  aasistant  Clerk  of  Session. 

19.  James  D.  Frajser,  assistant  Clerk  of  the  Rolls. 

20.  John  Moir,  Depute  Clerk  of  Session. 

The  Government  then  went  out,  in  consequence  of  the 
general  election,  and  Mr.  Gladstone  again  came  into  office, 
Mr.  Hugh  C.  E.  Childers  being  Home  Secretary.  During  the 
new  Liberal  Administration  in  1886  the  Scottish  law  officers 
were — Lord  Advocate,  J.  B.  Balfour;  Solicitor-General, 
Alexander  Asher.  The  Advocates-depute  were^^neas  J.  G. 
Mackay,  A.  Taylor  Innee,  Richard  Vary  Campbell,  and  J.  A. 
Beid.     The  Crown  Agent  was  Charles  B.  Logan,  W.S. 

During  the  short  tenure  of  office  by  the  Liberal  party  the 
following  appointments  were  made:  — 

1.  iE.  J.  G.  Mackay,  Advocate-depute,  Sheriff  of  Fife. 

2.  G.  W.  T.  Omond,  Advocate-depute. 

3.  James  Arthur  Crichton,  formerly  Sheriff  of  Fife  and  Vice-Dean 

of  the  Faculty,  to  be  Sheriff  of  the  Lothians  and  Peebles. 

4.  Henry  Goudy,  Advocate-depute. 

5.  John  Guy  Hamilton,  advocate,  Sheriff-Substitute  at  Portree, 

on  transference  of  Sheriff  Speirs. 

6.  P.  A.  Speirs^  Sheriff-Substitute  of  Roxburgh  and  Selkirk. 

7.  John  Cheyne,  advocate,   Sheriff  of  Roes  and  Cromarty,   in 

succession  to  William  Mackintosh,  Dean  of  Faculty. 
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8.  Andrew  Jameson,  Sheriff  of  Roxburgh  and  Selkirk. 

9.  W.  Hossack,  Croftens  Commiflsion. 

10.  J.  B.  Mlntyre,  Croftens  Commiflsion. 

11.  Sheriff  David  Brand,  chairman,  Crofters  Commission. 

12.  Holmes  Ivory,  law  agent  for  affairs  of  State  in  Scotland. 

13.  J.  C.  Lorimer,  Advocate-depute. 

14.  Charles  Taylor,  A.C.S.  in  First  Division. 

15.  C.  T.  Couper,  P.C.S.  in  First  Division. 

16.  William  Douglas,  Sheriff-clerk  of  Argyle. 

MiSCBLLANBOUB. 

Principal     Donaldson,      St.      Andrews,      and      Principal     John 
Cunningham,  St.  Andrews. 

The  Liberal  Government  went  out  of  office  in  August, 
1886.  On  formation  of  the  Conservative  Government  in  that 
year,  Mr.  H.  Mathews  was  Home  Secretary.  The  law 
officers  for  Scotland  again  were — Lord  Advocate,  J.  H.  A. 
Macdonald;  Solicitor-General,  J.  P.  B.  Robertson.  The 
Secretary  for  Scotland  was  the  Marquis  of  Lothian.  The 
Advocates-depute  were  -John  Bankine,  Alexander  Blair,  Jamee 
Wallace,  and  Dugald  MacKechnie.  The  Crown  Agent  was 
J.  A.  Jamieson.  The  following  appointments  were  made  in 
1886:  — 

1.  W.  MacEenzie,  chief  clerk  to  the  Crofters  Commission. 

2.  W.  J.  Mure,  legal  secretary  to  the  Lord  Advocate. 

3.  Robert  Berry,  interim  Sheriff  of  Lanarkshire  during  absence 

of  Sheriff  F.  W.  Clark. 

4.  Robert  Berry,   Sheriff  of  Lanarkshire,   on  death  of  Sheriff 

Clark. 

5.  W.  J.  Scott-Moncrieff,  Sheriff-Subetitute  at  Falkirk. 

6.  A.  Fraser,  Sheriff-Substitute  at  Stomoway,  on  death  of  J(An 

Black. 

7.  Norman  Macpherson,  Professor  of  Scots  Law,  in  succession 

to  George  Moir,  resigned. 

Miscellaneous. 
Professor  Hay,  Ecclesiastical  History,  Glasgow  University. 

1887. 

1.  P.  J.  Hamilton-Grierson,  Sheriff-Substitute  at  Banff,  in  room 

of  W.  G.  Scott-Moncrieff,  transferred  to  Falkirk. 

2.  C.  B.  Logan,  depute  Keeper  of  the  Signet. 

3.  A.  Sutherland,  Sheriff-clerk,  Zetland. 

4.  Garden  Milne  Hoesack,  Sheriff-clerk,  Banff. 

MiSOBLLANEOUS. 

Professor  Stewart,  Theology,  Aberdeen. 
Professor  Seth,  Logic,  St.  Andrews. 
Professor  Cash,  Materia  Medica,  Aberdeen. 

1888. 

1.  James  M^Caul,  D.C.S. 

2.  S.  B.  Armour,  Sheriff-Substitute,  Orkney,  on  death  of  Sheriff 

Mellis.  J 
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3.  Johu   Hope   Finlay,   Keeper  of   the   Register  of  Sasines,  in 

succession  to  J.  C.  Brodie. 

4.  Thomas  Congleton,  Sheriff-clerk,  Forfar. 

5.  D.  Fnuser,  Sheriff-clerk,  Nairn. 

6.  Duncan  Robertson,  Advocate^epute. 

7.  William  G.  Roy,  Keeper  of  the  Rolls  of  the  Second  Division. 

8.  J.  H.  A.  Macd<Miald,  Lord  Justice-Clerk. 

9.  J.  P.  B.  Robertson,  Lord  Advocate. 

10.  MoirT.  Stormonth  Darling,  Solicitor-General. 

11.  H.  J.  Moncreiff,  Lord  Wellwood,  on  death  of  Lord  Craighill. 

12.  Alexander  Blair,   Sheriff  of  Chancery,  in  succession   to  Sir 

Charles  Pearson,  promoted. 

13.  Sir  Charles  Pearson,  Sheriff  of  Renfrew  and  Bute. 

14.  A.  Graham  Murray,  senior  Advocate-depute. 

15.  G.  L.  Winchester,  W.S.,  clerk  to  Admission  of  Notaries. 

MiSGBLLANBOUS. 

Professor  Bayley  Balfour,  Keeper  of  Botanic  Gardens. 
Professor  Kennedy,  Oriental  Languages,  Aberdeen. 

1889. 

1.  Richard  Vary  Campbell,  interim  Sheriff  of  Dumfries,  during 

Sheriff  Norman  Macpherson's  leave  of  absence. 

2.  William  Mackintosh,  Lord  Kyllachy,  on  death  of  Lord  Fraser. 

3.  Alexander  Low,  interim  Sheriff  of  Fife  and  Kinross,  in  Sheriff 

Mackay's  absence. 

4.  George  A.  Slight,  Clerk  of  Justiciary. 

5.  Andrew  Ross,  assistant  Clerk  of  Session. 

6.  W.  E.  Gloag,  Lord  Kincairney,  on  Lord  Lee  going  to  Second 

Division. 

7.  Charles  C.  Maconochie,  Advocate-depute. 

8.  Sir  Charles  Pearson,  Sheriff  of  Perth,  on  Lord  Kincairney's 

promotion  to  a  judgeship. 

9.  Sir  John  Cheyne,  transferred  from  Ross,  (&c.,  to  Renfrew  and 

Bute,  in  succession  to  Sir  Charles  Pearson. 

10.  Alexander  Low,  Sheriff  of  Ross,  (&o.,  in  succession  to  Sir  John 

Cheyne. 

11.  Aleixander  Blair,  Sheriff  of  Chancery,  to  be  Sheriff  of  Stirling, 

Dumbarton,  and  Clackmannan,  in  room  of  Sheriff  Muir- 
head,  deceased. 

12.  Dugald   MacKochnie,  Sheriff  of  Chancery,  on   promotion   of 

Sheriff  Blair. 

13.  J.  Henderson  Begg,  Sheriff-Substitute  of  Renfrew  and  Bute. 

14.  James  Campbell,  Sheriff-clerk,  Caithness. 

MiSCBLLANBOUS. 

1.  Ralph  Copeland,  Astronomer-Royal. 

2.  Professor  Allan  Menzies,  Divinity,  St.  Andrews. 

3.  Professor  Reid,  Anatomy,  Aberdeen. 

4.  Professor  Henry  Cowan,  Church  History,  Aberdeen. 

1890. 

1.  J.  P.  Grant,  Sheriff-Substitute  at  Banff. 

2.  WiUiam  Gardiner,  Sheriff-clerk  of  Midlothian. 

3.  P.  J.  Hamilton-Grierson,  Sheriff-Substitute  at  Aberdeen. 

4.  James  Kinnear,  Keeper  of  the  Rolls  in  the  First  Division. 
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5.  JameB  Balfour  Paul,  Lyon   King  at  Arms,   in  room  of  G. 

Burnett,  deceased. 

6.  J.  W.  Mitchell,  Lyon  Clerk. 

7.  Reginald   MacLeod,   Queen's  and  Lord  Treasurer's  Remem- 

brancer, in  succession  to  J.  J.  Reid,  deceased. 

8.  David  Boyle  Hope,  SheriflE-Subetitute,  Dumfries,  to  be  Sheriff- 

Principal  of  Dumfries  and  Galloway,  in  room  of  Sheriff 
Norman  Macpherson,  retired. 

9.  George     Campion,     Sheriff-Substitute     of     Dumfries     and 

Galloway. 

10.  John  C.  Shairp,  Sheriff- Substitute  at  Inveraray. 

11.  Robert  Goudie,  Sheriff -clerk,  Ayr. 

12.  Donald  Davidson,  Sheriff-Substitute  at  Stornoway. 

13.  A.  Fraser,  Sheriff -Substitute  at  Portree. 

14.  M.  T.  Stormonth-Darling,  Lord  Stormonth-Darling,  on  resig- 

nation of  Lord  Shand. 

15.  David  Dundas,  Advocate-depute. 

16.  Sir  Charles  Pearson,  Solicitor-General,  in  succession  to  Mr. 

Stormonth-Darling. 

17.  Alexander  Low,  Lord  Low,  on  death  of  Lord  Lee. 

18.  A.  Graham  Murray,   Sheriff  of  Perth,  in  succession  to  Sir 

Charles  Pearson. 

19.  Andrew  Jameson,  Sheriff  of  Ross,  Cromarty,  and  Sutherland, 

in  succession  to  Lord  Low. 

20.  D.  Boyle  Hope,  Sheriff  of  Roxburgh,  Berwick,  and  Selkirk, 

in  room  of  Andrew  Jameson,  promoted  to  Perth. 

21.  Richard  Vary  Campbell,  Sheriff  of  Dumfriee. 

22.  George  Watson,  Sheriff -Substitute  at  Wigtown. 

23.  W.  D.  Lyell,  Sheriff-Substitute,  Kirkcudbright. 

24.  John  Rankine,    interim    Sheriff    of    Lothians   and    Peebles, 

during  Sheriff  Crichton's  illness. 

MiSGBLLANBOUS. 

1.  Professor  Barr,  Engineering  and  Mechanics,  Glasgow. 

2.  Professor  A.  C.  Bradley,  English  Literature,  Glasgow. 

189L 

1.  Alexander  Blair,   Stirling,  &c.,  transferred   to   the  Lothians 

and  Peebles,  on  death  of  Sheriff  Crichton. 

2.  J.  M.  Lees,  Sheriff  of  Stirling,  on  promotion  of  Sheriff  Blair 

to  the  Lothians. 

3.  Mark  G.  Davidson,  Sheriff-Substitute  at  Lanark. 

4.  Lord  Advocate  Robertson  becomes  Lord  Justice-General,  in 

succession  to  Lord  Glenoorse,  deceased. 

5.  Sir     Charles     Pearson,     Solicitor-General,     becomes     Lord 

Advocate. 

6.  Andrew  Graham  Murray,  Sheriff  of  Perth,  becomes  Solicitor- 

General. 

7.  Andrew  Jameson,  Sheriff  of  Ross,  drc,  becomes   Sheriff  of 

Perth. 

8.  D.  J.  Mackenzie,  Sheriff- Substitute  at  Wick. 

9.  Hay  Shennan,  Sheriff-Substitute  at  Lerwick. 

10.  Graham  Marrable,  depute  Clerk  of  Session. 

11.  W.  Nicolson,  Sheriff-clerk  of  Kirkcudbright. 

12.  Henry  Johnston,  Sheriff  of  Ross,  Cromarty,  and  Sutherland,  on 

promotion  of  Sheriff  Jameson  to  Perth. 
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13.  Francis  H.  Laing,  Keeper  of  the  Rolls  of  the  First  Division. 

14.  Ebenezer  Erakine  Harper,  Sheriff-Substitute,  Selkirk. 

1892. 

1.  Christopher  N.  Johnston,  Advocate-depute. 

2.  D.  MacKechnie,  Sheriff  of  Argyle,  on  death  of  Sheriff  Forbes 

Irvine. 

3.  James  Wallace,   Sheriff  of  Chancery. 

4.  Duncan  Robertson,  Sheriff-Substitute  at  Aberdeen. 
6.  Charles  Scott  Dickson,  Advocate-depute. 

6.  Robert  Brown,  depute  Clerk  of  Session. 

7.  T.  W.  Alexander,  Sheriff-clerk  of  Bute. 

8.  G.  L.  Crole,  Clerk  of  Justiciary,  in  room  of  Charles  Scott, 

deceased. 

9.  James  Scott,  assistant  Clerk  of  Session. 

10.  Matthew  Livingstone,  depute  Keeper  of  Records. 

11.  T.  W.  Rankin,  Sheriff-clerk  of  Orkney. 

In  August,  1892,  the  Liberal  Government  was  returned  to 
power.  Sir  G.  0.  Trevelyan  was  Scottish  'Secretary.  The 
Scottish  law  officers  in  this  Government  were — Lord  Advocate, 
J.  B.  Balfour;  Solicitor-General,  Alexander  Asher;  Advocates- 
depute,  John  A.  Reid,  A.  Taylor  Innes,  J.  Campbell  Lorimer, 
and  J.  B.  Baxter.  The  C?rown  agent  was  John  Cowan,  W.S. 
Holmes  Ivory  was  appointed  agent  for  the  Crown  as  ultima 
hieres.  James  Patten  M*Dougall  was  legal  secretary  to  the 
Lard  Advocate.  The  following  appointments  were  made  in 
1892  and  1893:  — 

1.  D.  Forsyth,  Sheriff-clerk,  Elgin. 

2.  Charles  Innes»  Sheriff-clerk  of  Roes,  &c. 

3.  P.  W.  Campbell,  principal  Clerk  of  Session. 

4.  Thomas    Carmichael,    S.S.C,    agent    for    ultima   hseres,    on 

Holmes  Ivory  being  made  Receiver  oi  Crown  Rents. 

1894. 

1.  John  Macmillan,  Sheriff-clerk  of  Chancery. 

2.  Thomas  Shaw,  Solicitor-General,  on  the  resignation  of  Mr. 

Asher. 

3.  G.  J.  Campbell,  Sheriff-Substitute  at  Stornoway. 

4.  D.  Davidson,   Sheriff-clerk,  Fort-William. 

6.  James  Mcintosh,  Auditor  of  Court  of  Session,  in  room  of  Mr. 
Baxter,  deceased. 

6.  James  Maodonald,  W.S.,  depute  Keeper  of  Great  Seal. 

7.  James  P.   M'Dougall,   legai  member  of  Local  Government 

Board. 

8.  H.  P.  Walton,  legal  secretary  to  Lord  Advocate. 

MiSCBLLANBOUS. 

Professor  Masson,  Historiographer  for  Scotland. 

1895. 

1.  D.  M.  Mackintosh,  Sheriff-clerk,  Selkirk. 

2.  John  Ogilvie,  Sheriff-clerk,  Peebles. 

3.  D.  Antonio,  depute  Clerk  of  SessicMi. 
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4.  Ckarlee  Taylor,  assistant  Clerk  of  Sesaion^ 

5.  J.  C.  S.  Miller,  interim  Director  of  Chancery. 

6.  Thomae  Carmichael,  S.S.C.,  agent  for  King's  Remembrancer, 

&c. 

7.  J.  C.  Irons,  S.S.C,  agent  for  War  Office,  &c. 

8.  R.  U.  Strachan,  Sheriff-Subetitute  of  Lanarkshire  at  Glasgow. 

9.  Donald  Crawford,  advocate,  Sheriff  of  Aberdeen,  Kincardine, 

and  Banff. 

MiSCBLLANBOUS. 

10.  Hon.  A.  D.  Murray,  Usher  of  ihe  Order  of  the  Thistle. 
These  notes  bring  the  appointments  down  to  the  year  1895. 
In  our  next  issue  the  list  will  be  brought  down  to  date. 


Jpiltralttn. 


Browns  &  Powlbs'  Law  and  Praoticb  in  Divorcb  and 
Matrimonial  Causbs.  Re-arranged  and  re-written  by  L.  D. 
Powles,  Esq.,  of  the  Inner  Temple,  Barrister-at-law,  District 
Probate  Registrar  for  Norwich.  Seventh  edition.  London: 
Sweet  &  Maxwell,  Limited.     1905.     (258.) 

This  handy  manual  on  the  English  Divorce  Law  and 
Practice,  which  commenced  its  career  as  Browne's  Principles 
and  Practice,  and  the  last  edition  of  which  was  edited  by 
Mr.  L.  D.  Powles,  has  in  this,  its  seventh  edition — and  the 
numerous  editions  into  which  it  has  gone  are  evidences  of  its 
practical  utility- -been  further  enhanced  in  that  respect  by 
being  re-arranged  and  very  largely  re-written.  The  re-arrange- 
ment consists  in  dividing  the  book  into  two  parts,  dealing 
respectively  with  Divorce  Law  and  Divorce  Practice ;  and  that 
and  the  interspersion  of  the  forms  throughout  the  text  in  the 
second  part,  instead  of  their  being  printed  separately  in  an 
appendix,  render  the  book  an  ideal  one  for  the  "sudden 
occasions  of  practice."  The  Scots  lawyer  will  be  interested  in 
the  remarks  in  the  preface  on  the  abuse  in  England  of  tlie 
privilege  of  suing  in  forma  pauperis;  and  the  suggestion  that 
a  return  might  be  made  to  the  former  practice  of  marking  all 
pauper  causes  as  such  in  the  printed  lists  may  possibly 
commend  itself  to  lawyers  practising  in  the  country  where 
the  prefix  "  Poor  "  in  such  causes  has  not  yet  been  discarded. 


Maoqubbn's  Law  of  Husband  and  Wipb.  By  Wyatt  Paine,  of 
the  Inner  Temple,  Barrister-at-law.  Fourth  edition. 
London :   Sweet  &  Maxwell,  Limited,  1906.     (258.) 

Originally  published  in  1849,  this  work  has  not  seen  a  new 
edition  for  the  last  twenty  years,  and  in  the  interval  the 
changes  in  the  law  proauced  by  the  Married  Women's 
Property  Act,  1882,  ana  other  legislation,  have  been  so  exten- 
sive that  the  editor,  while  following  the  original  plan,  has  not 
only  amplified  and  brought  the  work  up  to  date,  but  has  in  a 
great  measure  re-written  the  text. 

The  new  edition  appears  to  us  to  have  been  made  with 
great    care    and    thoroughness,    and    to    state    the    law    with 
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admirable  lucidity.  The  Scots  lawyer  desiring  to  acquaint 
himself  with  the  English  rules  on  this  most  important  subject 
will  find  all  that  he  requires  in  a  convenient  form.  There  is 
an  extensive  list  of  cases  and  table  of  contents  and  an  appendix 
containing  the  text  of  the  relative  statutes  and  the  Rules  and 
Regulations  made  under  the  Divorce  Acts. 

Our  only  complaint  is  that  the  contracting  of  marriage  is 
treated  somewhat  meagrely,  but  it  appears  to  have  been  the 
plan  of  the  original  work  to  treat  mainly  of  the  results  flowing 
from  the  completed  contract. 


SbLBOT  D0CUMEin*S  UiLUSTRATING  MbDIJSVAL  AND  MODBBN  HiSTORT. 

By  Emil  Reich,  Doctor  Juris.      London :  P.  S.  King  &  Son. 

(218.) 

Critics  may  dispute  over  Dr.  Reich's  conceptions  of  general 
history ;  they  will  for  the  most  part  agree  that  his  instincts  were 
sound  when  he  was  prompted  to  collect  a  volume  of  illustrative 
public  documents  of  Church  history,  and  constitutional  and 
institutional  evolution,  from  the  early  Middle  Ages  down  to 
the  proclamation  of  the  French  Republic,  the  constitution  of 
the  German  Empire,  and  the  abolition  of  slavery  in  the  United 
States.  To  have  made  so  many  fundamental  writings  of  State 
— treaties,  edicts,  bits  of  chronicle,  capitularies,  charters,  buUs, 
enactments,  conventions,  and  declarations — accessible  for  com- 
parative reference,  is  a  service  so  considerable  as  to  demand  the 
heartiest  acknowledgment.  And  this  is  not  the  less  true, 
although  every  student  who  consults  the  volume  will  miss  from 
it  some  important  paper  of  State  he  would  have  included  in  his 
selection.  The  ecclesiastical  section  variously  comprehends  the 
sixth  century  rule  of  St.  Benedict,  the  ordinance  of  the  Treuga 
Dei  in  1040,  the  theses  of  Luther,  and,  not  least  interesting, 
the  bull  enunciating  Papal  Infallibility  in  1870.  One  gets 
here  compactly  grouped,  and  introduced  with  briefest  comment, 
the  main  provisions  of  public  government  of  Europe  from 
medieval  to  modern  times.  We  have  in  one  part  exhibited 
certain  general  institutions  under  feudalism;  in  another  the 
continuance  and  gradual  modification  of  the  Holy  Roman 
Empire ;  in  another  the  changes  of  France,  from  the  old  order 
to  the  new,  through  all  its  phases  of  storm.  How  interesting 
it  is,  for  instance,  to  trace  in  the  original  acts  the  Revolution, 
to  watch  Napoleon's  amazing  career,  to  read  the  decree  of  the 
Allies  before  Waterloo  proclaiming  him  an  outlaw  place  hots 
des  relations  eiviles  et  sociales  .  .  .  comme  ennemi  et  pertur^ 
haiewr  du  repos  du  monde^  and  as  such  delivered  over  to  public 
vengeance,  and  to  close  with  the  perusal  of  the  thrilling  little 
address  which,  in  September,  1870,  Jules  Favre,  Gambetta, 
and  a  handful  of  others  issued  to  their  compatriots,  announcing 
that  their  country  in  danger  demanded  a  Republic,  that  the 
Republic  was  proclaimed,  and  that  to  the  citizens  was  entrusted 
not  only  the  public  safety,  but  the  defence  of  Paris  and  the 
vindication  of  the  national  freedom.      Great  decrees  that  have 
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gone  to  the  moulding  of  constitutions  and  creeds,  like  Magna 
Carta  of  1215  for  England,  and  the  Bund  of  1871  for  the 
constitution  of  the  German.  Empire,  like  the  **  doctrine  "  of 
the  Council  of  Trent  during  the  years  1545  to  1563,  or  the 
bull  on  Papal  Infallibility  in  1870,  and  like  the  Bill  of  Rights 
in  1689,  or  the  Act  abolishing  slavery  in  the  United  States 
in  1865,  gain  remarkably  in  the  definiteness  of  their  impression 
on  a  studious  mind  when  seen  in  their  ipsissima  verba,  as  it 
were  in  their  habit  as  they  lived,  and  in  the  perspective  of 
history  along  with  their  mighty  congeners.  Dr.  Reich's  book 
is  a  corpus  of  the  select  documents  of  State  for  the  history  of 
our  current  post-Roman,  but  still,  perhaps,  in  its  essence  Roman, 
civilisation.  His  introductory  notes  are  short  but  comprehen- 
sive, and  his  index  is  also  a  glossary  which  serves  most  of  the 
practical  purposes.  One  remark  a  Scotsman  cannot  fail  to 
make,  viz.,  that  not  one  Scottish  document  goes  to  the  making 
of  this  collection  of  European  title  deeds  and  records  of  thought, 
religion,  and  political  evolution.  This  raises  the  question, 
what  documents  would  a  Scottish  scholar  have  included? 
Which,  again,  depends  on  the  opinion  entertained  as  to  the 
chief  contribution  of  Scotland  to  European  history.  If  we 
hold  that  Scotland  has  exemplified  chiefly  three  things — first, 
a  glowing  nationalism;  second,  an  independent  and  demo- 
cratic spirit  evinced  in  her  religious  as  well  as  her  political 
progress;  and  third,  a  pervasive  tenacity  of  purpose  and  even 
of  sentiment,  one  might  select  as  characteristic  illustrations  of 
the  Scottish  mind  the  letter  to  the  Pope  in  1320,  the  Beggars' 
Summons  of  1559,  and  the  short  Act  of  1560  abolishing  the 
jurisdiction  of  "  the  Bischope  of  Rome,"  some  Act  of  the 
General  Assembly  of  1638  repudiating  prelacy  and  all  its 
works,  and,  to  conclude,  some  fragment  of  a  memory  from  the 
'45.  Such  a  summary  suggests  the  inference  that  even  Scottish 
literature  from  Barbour  to  Burns,  and  Scots  law  from  the  days 
of  the  French  alliance,  have  been  identified  with  the  historical 
course  followed  by  Kirk  and  State,  whereof  the  Kirk  has  been 
so  great  a  part.  Dr.  Reich  in  his  preface  holds  out  promises 
of  bold  speculation  in  general  history ;  his  present  collection  of 
Catholic,  Reformation,  imperial  and  national  foundations — half- 
way houses  from  the  past  to  the  present — warrants  expectations 
of  suggestive  propositions.  The  student  of  Scottish  institutions 
will  await  with  interest  the  European  generalisations  under 
which,  to  the  view  of  a  Continental  philosopher,  our  Northern 
annals  fall  to  be  comprised.  If  our  philosophic  editor  constructs 
as  wisely  as  he  lays  his  ground  plan  he  will  do  well. 


Diary  for  Lawtbrs  for  1906.  Edited  by  Francis  A.  Stringer 
and  J.  Johnston.  London :  Sweet  &  Maxwell,  Limited. 
1906.     (.38.  6d.  net.) 

This  well-known  legal  diary,  now  in  its  fourteenth  annual 
edition,  once  more  makes  its  appearance.  The  contents  and 
arrangements  are  the  same  as  in  former  years,  but  the  book 
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has  undergone  careful  revision  and  has  been  brought  thoroughly 
up  to  date.  Lawyers  can  safely  consult  this  volume  with  the 
comforting  knowledge  that  the  information  they  obtain  is, 
in  every  way,  reliable. 

Law  Annual,  1906.  Edited  by  R.  Geoffrey  Ellis  and  Max.  A. 
Robertson.  London  and  Edinburgh  :  William  Green  &  Sons. 
1906.     (8s.  net.) 

We  have  received  a  copy  of  the  1906  edition  of  this  volume, 
which  is  now  in  its  second  year  of  publication.  The  promise 
shown  on  its  first  appearance  last  year  has  been  more  than 
borne  out  in  the  volume  before  us,  and  any  lawyer  who  is  at 
all  brought  into  contact  with  English  law  should  certainly 
obtain  a  copy  of  this  Annual,  which  contains,  in  a  convenient 
compass,  so  much  useful  information.  The  book  has  been 
brought  thoroughly  up  to  date,  and  several  additions  have  been 
made  to  it. 


At  Lanark,  on  2nd  December,  Mr.  James  Young,  Sheriff- 
clerk-depute  of  Lanarkshire  at  Lanark,  after  two  days'  severe 
illness.  Deceased,  who  had  not  been  in  the  best  of  health  for 
some  time  past,  attended  certain  Masonic  functions  in  Edin- 
burgh on  the  previous  Thursday,  and  it  was  while  there  he 
was  taken  with  a  seizure  from  which  he  never  recovered.  Bom 
in  Kirkfieldbank  rather  more  than  fifty  years  ago,  he  was  for 
a  number  of  years  in  the  Sheriff-clerk's  office  in  Glasgow. 
Twenty-one  years  ago  he  was  appointed  Sheriff-clerk-depute 
at  Lanark.  Ever  since  then  Mr.  Young  was  a  prominent 
figure  in  public  affairs  in  Lanark  and  district.  He  served  on 
the  Town  Council  for  a  number  of  years,  and  during  that  time 
occupied  the  position  of  magistrate.  He  was  also  for  many 
years  a  member  of  the  School  Board.  He  was  also  a  captain 
and  quartermaster  of  the  9th  Lanark  Volunteers.  He  is 
survived  by  his  widow  and  nine  of  a  family. 

At  Rutherglen,  on  7th  December,  Mr.  George  Gray,  Clerk 
of  the  Peace  for  the  city  of  Glasgow  and  the  Lower  Ward 
of  the  county  of  Lanark,  and  town-clerk  of  Butherglen.  Mr. 
Gray  suffered  from  heart  trouble,  and  had  been  in  failing 
health  for  over  two  years.  His  last  appearance  in  his  office 
at  the  County  Buildings  was  about  two  months  before.  Mr. 
Gray,  who  was  born  in  Doune  in  1835,  served  a  four  years' 
apprenticeship  to  the  law  in  the  office  of  the  late  Mr.  Thomas 
Barty,  writer  and  procurator-fiscal  of  Perthshire,  in  Dunblane. 
Thereafter  he  was  for  a  brief  period  in  the  office  of  Mr.  John 
Clark,  writer,  Glasgow,  when  he  passed  to  the  Fiscal  depart- 
ment of  the  Sheriff  Court  of  Lanarkshire,  County  Buildings, 
Glasgow.  During  the  six  years  which  Mr.  Gray  spent  there 
the  famous  Madeleine  Smith  trial  took  place  in  the  High  Court 
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of  Justiciary  in  Edinburgh,  and  Mr.  Gray  was  perhaps  the  last 
survivor  of  the  official  witnesses  who  gave  their  testimony  on 
that  occasion.  His  evidence  was  brief.  It  consisted  of  the 
statement  that  he  was  present  when  she  made  her  judicial 
declaration,  and  that  he  wrote  it.  In  1859  Mr.  Gray  was 
appointed  by  the  late  Mr.  George  Crawfurd  his  depute  in  the 
office  of  Clerk  of  the  Peace  for  the  Lower  Ward  of  Lanarkshire, 
and  on  Mr.  Crawfurd's  death  in  1876  Mr.  Gray  was  chosen 
by  the  Crown  as  his  successor.  When  the  county  of  the  city 
of  Glasgow  was  constituted  in  1893  Mr.  Gray  was  appointed 
Clerk  of  the  Peace  and  Clerk  of  Lieutenancy  for  the  new  county. 
In  1864  Mr.  Gray  became  a  member  of  the  Faculty  of  Pro- 
curators, and  in  the  following  year  Mr.  Crawfurd,  with  the 
consent  of  the  Town  Council  of  Rutherglen,  appointed  him 
depute  town-clerk  of  that  ancient  burgh.  In  1874  he  was 
appointed  joint  town-clerk,  and  on  Mr.  Crawfurd's  death  in 
the  following  year  he  succeeded  to  the  position,  which  he 
occupied  up  till  the  time  of  his  death,  his  third  son,  Mr.  George 
Gray,  jun.,  being  latterly  joint  town -clerk.  Mr.  Gray  was 
considered  one  of  the  foremost  legal  authorities  on  the  licensing 
laws  in  Scotland,  and  was  mucn  consulted  by  other  officials 
throughout  the  country.  His  chief  hobby  was  book-collectine, 
and  his  extensive  library  contains  many  rare  and  valuable 
volumes,  notably  works  dealing  with  Scottish  topography  and 
family  history,  chap  books,  first  editions,  and  works  relating  to 
criminal  trials  and  to  the  Glasgow  bygone  days,  besides  rare 
editions  of  Bums,  Shakespeare,  Shelley,  and  other  authors. 
Mrs.  Gray  predeceased  her  husband  about  fourteen  years  ago. 
He  leaves  a  family  of  four  sons  and  three  daughters. 

At  Lanark,  on  2nd  January,  Mr.  John  Smith,  writer,  in 
his  sixty-first  year.  Deceased  was  one  of  the  best  known  men 
in  the  Upper  Ward  of  Lanarkshire,  being  clerk  and  treasurer 
to  the  Upper  Ward  District  Committee  of  the  Lanarkshire 
County  Council,  clerk  to  the  Lanark  Court-house  Commis- 
sioners, clerk  to  the  Property  and  Income  Tax  Commissioners, 
secretary  to  the  Lanark  Race  Committee,  clerk  and  factor  to 
the  Lanark  Educational  Trust,  &c.  He  was  held  in  the  highest 
respect  throughout  the  Upper  Ward  and  by  the  whole  of  the 
members  of  the  District  Committee,  being  an  able  and  obliging 
official.  He  is  survived  by  Mrs.  Smith  and  two  sons  and  three 
daughters. 


iUrhs  fr0m  €innhnxxgih. 


Parliament  Hottse,  6th  January,  1906. 
The  Court  meets  again  on  the  9th  current,  and  it  is  to  be  hoped 
there  will  be  more  business  going  during  the  remainder  of  the 
session  for  both  solicitors  and  the  bar  than  we  had  before  the 
recess,  as  up  till  then  it  had  been  one  of  the  poorest  on  record. 
During  the  election  now  upon  us  the  Court  will  probably  do 
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what  I  remember  they  once  did  on  a  former  occasion  when  an 
election  was  in  progress  during  session,  viz.,  make  a  selection 
of  the  lighter  class  of  cases  on  their  roll  and  put  them  out  during 
the  election  fortnight,  and  so  enable  the  senior  counsel,  who 
are  fighting  seats,  not  to  lose  any  of  the  important  class  of 
cases  waiting  on  proof  or  hearing.  Should  this  course  be 
taken,  a  number  of  our  best  juniors  will  have  an  opportunity 
of  doing  a  good  deal  of  work  in  proofs  during  this  exciting 
period. 

A  large  number  of  the  junior  bar  are  now  going  on  the 
warpath,  either  to  help  candidates  or  accepting  polling 
sheriffships  in  the  counties.  As,  generally  speaking,  polling 
sheriffs  are  allowed  a  day  going  out,  the  polling  day,  and  a 
day  to  come  home,  in  this  way  such  an  official  fills  up  three 
days  of  his  time,  and  may  have  several  pollings  during  the 
election  in  the  counties  in  various  parts  of  Scotland  for  at  least 
a  couple  of  weeks  from  the  middle  of  January  till  the  end  of 
the  month. 

As  Mr.  Kincaid  Mackenzie  has  elected  to  sit  as  plain  Lord 
Mackenzie,  he  thus  becomes  the  third  Outer  House  judge  of 
that  name  within  the  last  forty-five  years.  I  can  remember  the 
first  Lord  Mackenzie  (Thomas  Mackenzie),  an  able  though  some- 
times rather  irascible  judge,  who  died  in  the  sixties  after  a  period 
of  poor  health.  He  was  the  writer  of  a  valuable  treatise  on 
IU)man  Law,  which  is  still  frequently  quoted  and  referred 
to  in  Court.  The  next  Lord  Mackenzie  was  a  well-known 
Celt,  who  originally  studied  for  the  medical  profession,  but 
afterwards  passed  advocate,  and  in  due  season  became 
Advocate-depute  and  Sheriff  of  Fife,  and  was  in  the  seventies 
junior  Lord  Ordinary,  and  rather  a  martinet  in  matters 
pertaining  to  petitions  under  the  Pupils'  Protection  Act 
and  Bill  Chamber  practice  generally.  One  of  his  daughters 
was  the  first  wife  of  Lord  President  Kinross,  but  died  a  few 
years  after  their  union.  Lord  (Donald)  Mackenzie  was  a  very 
handsome  man,  and  much  liked,  and  his  demise  in  London, 
whence  he  had  gone  on  sick  leave,  at  the  age  of  fifty-seven, 
was  much  r^retted  by  bench  and  bar.  By  a  curious  coin- 
cidence the  present  Lord  Mackenzie  before  reaching  the  bench 
was  also  Sheriff  of  Fife.  He  bids  fair  to  be  a  most  excellent, 
able,  and  practical  judge,  and,  in  fact,  the  Outer  House  could 
not  be  better  manned  than  it  is  now  with  thoroughly  up-to-date 
judges  of  first  instance. 

The  curious  point  of  law  raised  in  the  Glasgow  pilot's  case 
against  the  doctors  for  giving  certificates  which  led  to  his  being 
sent  to  a  lunatic  asylum  was  settled  by  the  Court  taking  the 
practical  and  common-sense  view  of  the  difficulty  which  arose 
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from  Lord  Pearson,  who  tried  the  ease  in  the  Outer  House 
without  a  jury  under  a  special  statute,  having  been  transferred 
to  the  First  Division  before  he  had  issued  his  findings.  The 
question  came  to  be  whether  it  would  not  be  necessary  to 
re-try  the  case  (which  had  lasted  six  days)  again  before  another 
Outer  House  judge.  The  Lord  President,  in  a  masterly  opinion 
reviewing  the  law  and  practice  of  the  Court  since  the  beginning 
of  the  nineteenth  century,  was  clearly  of  opinion  that  Lord 
Pearson  could  competently  give  his  findings  after  he  had 
reached  the  Inner  House,  and  these  findings  have  now  been 
given  and  are  in  favour  of  the  defenders — a  result  generally 
expected  from  the  evidence. 

The  elevation  of  Mr.  Thomas  Shaw  to  the  post  of  Lord 
Advocate  under  the  new  Government  caused  no  surprise,  in 
view  of  the  strenuous  efforts  he  has  made  for  his  party  ever  since 
he  entered  Parliament,  and  it  may  be  said  of  him  that  for 
the  last  ten  years  he  has  been  more  of  a  politician  than  a 
lawyer,  though  his  power  and  ability  in  the  latter  capacity  are 
undoubted,  as  has  been  shown  by  several  brilliant  appearances 
at  intervals  in  important  cases  occurring  all  through  the  decade 
during  which  he  has  belonged  to  the  party  in  opposition.  Mr. 
Ure's  selection  as  Solicitor-General  was  also  expected,  though 
he  has,  until  a  year  or  two  ago,  been  more  of  a  lawyer  than  a 
prominent  politician.  During  the  last  two  years,  however, 
he  has  figured  with  more  frequency  on  the  political  platform, 
and  with  much  power  and  effect.  He  will  make  an  excellent 
second  to  Mr.  Shaw  in  the  conducting  of  Scottish  business  and 
legislation  in  the  next  Parliament  if  his  party  obtains  (as  they 
hope)  a  big  majority  over  their  opponents. 

None  of  the  Advocates-Depute  who  held  oflBce  under  Mr. 
Gladstone's  or  Lord  Rosebery's  regime  have  been  re-appointed 
except  Mr.  Orr,  K.C.,  who  was  the  extra-Depute  (or,  as  that 
official  is  popularly  called,  "  the  Boots  ")  at  the  time  when  the 
Rosebery  Government  resigned  in  1885.  Of  those  who  held 
office  in  1885  only  three  remain,  viz.,  Mr.  Taylor  Innes,  Mr. 
J.  A.  Reid,  and  Mr.  J.  C.  Lorimer.  The  former  has  practically 
left  the  bar.  Mr.  Keid  has  comparatively  little  business,  but 
was  quite  eligible ;  while  Mr.  Lorimer  was  also  eligible,  though 
he  now  holds  office  as  one  of  the  secretaries  of  the  Private  Bill 
Legislation  Commission,  which  is  a  permanent  post,  and,  though 
he  was,  I  believe,  never  asked,  would  probably  not  give  up 
his  present  post  for  an  Advocate-Deputeship,  which  might  not 
last  long.  Then  there  was  Mr.  A.  J.  Young,  still  very  fit, 
who  holds  the  permanent  office  of  junior  counsel  to  the  Inland 
Revenue,  but  who  might  also  not  have  cared  to  give  up  this  safe 
post  for  one,  in  a  sense,  rather  precarious.     Be  that  as  it  may. 
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it  is  said  to  be  the  fact  that  none  of  the  four  Liberals  I  have 
mentioned  ever  got  the  chance  of  refusal,  and  Mr.  Cullen,  K.C., 
becomes  Home-Depute,  Mr.  Edwin  Adam  second,  Mr.  R.  L. 
OiT,  K.C.,  third,  and  Mr.  T.  B.  Morison  (one  of  our  best  juniors) 
fourth.  Mr.  Adam  contested  West  Edinburgh  unsuccessfully 
at  last  election,  and  is  a  keen  politician,  but  has  had  little  or  no 
practice  at  the  bar,  though  he  has  produced  an  excellent  set 
of  Criminal  Law  Reports,  but  has  still  to  win  his  spurs  as 
a  criminal  prosecutor.  The  remaining  three  Deputes — Messrs. 
Cullen,  Orr,  and  Morison — are  all  men  of  conspicuous  ability, 
besides  being  good  Liberal  politicians.  Mr.  Robert  Munro,  who 
has  been  appointed  extra-Depute  for  the  Western  Circuit,  is  now 
one  of  our  best-employed  juniors  and  a  counsel  of  exceptional 
ability.  Rumour,  and  well-defined  rumour,  gives  it  that  the 
extra-Deputeship,  which  is  worth  £200  for  each  six  months 
during  which  it  is  usually  held,  was  offered  to  one  of  our 
youngest  and  ablest  K.C.'s,  who,  it  is  said,  rather  resented 
the  offer  as  he  did  not  even  know  and  was  not  told  who  were 
to  be  his  future  colleagues,  and  then  Mr.  Munro's  turn  came. 
The  selection  of  Mr.  Haldane  as  Crown  Agent  is  a  good  one, 
but  it  is  doubtful  if  he  will  be  as  successful  in  that  important 
post  as  his  predecessor,  Mr.  Dundas.  Mr.  Gardiner  Miller 
has  well  earned  the  post  of  secretary  to  the  Lord  Advocate  by 
his  unwearied  efforts  for  his  party  in  organisation  and  on  the 
political  platform.  Mr.  Dowell^  who  has  been  clerk  to  Mr. 
Shaw  for  a  good  number  of  years,  and  who  is  popular  as 
a  counsel's  clerk  in  the  Court,  now  becomes  private  clerk  to  the 
Lord  Advocate,  and  goes  to  Dover  House  with  him  as  soon  as 
Parliament  meets,  if  a  Liberal  majority  is  secured. 

And  here  I  may  remark  that  whichever  side  comes  in,  no 
Crown  officer.  Liberal  or  Tory,  seems  ever  able  to  overcome 
the  solid  and  steady  hostile  attitude  of  the  permanent  officials 
of  the  Treasury  to  Scottish  needs,  as,  with  one  accord,  they  give 
nothing  or  as  little  as  possible  to  Scotland.  Never  since  the 
days  of  Lord  Advocate  Young,  who,  it  is  said,  made  the  Treasury 
officials  "  sit  up,"  has  a  single  law  officer  of  the  Crown  or  a 
Secretary  for  Scotland  been  able  to  make  the  slightest  impres- 
sion on  "My  Lords,"  which,  being  interpreted,  means  the 
permanent  staff,  and,  so  far  as  the  Exchequer  officials  here  are 
concerned,  they  seem  not  to  be  able  to  expend  even  an  extra 
ten-pound  note  without  communication  with  London.  Oh,  for 
a  Scotch  Tim  Healy,  who  would  scarify  the  Treasury  over  their 
miserable  parsimony  to  Scotland !  Therefore  it  is  that  we 
expect  nothing  more  from  Mr.  Secretary  Sinclair,  Lord 
Advocate  Shaw,  and  Solicitor-General  Ure  than  we  have  had 
from  their  predecessors  for  thirty  years. 
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The  recent  re-arrangement  of  the  salaries  of  the  clerical 
8ta£E  of  the  Bill  Chamber,  after  the  death  of  Mr.  Fraeer,  the 
assistant  clerk,  has  led  to  the  office  of  Keeper  of  the  Register 
of  Entails  being  given  to  the  Clerk  of  the  Bills  (Mr.  Antonio) 
without  additional  remuneration.  The  office  has  hitherto 
yielded  a  return  to  the  Exchequer  of  small  amount  after  paying 
recording  fees,  and  as  entails  are  now  going  much  out  of 
fashion,  the  Exchequer  will  not  be  much  richer  by  the  change, 
neither  will  the  new  keeper  have  very  arduous  duties  to  perform. 

In  connection  with  the  recent  changes  in  the  chief  law 
offices,  such  as  the  Advocates-Depute  and  Crown  Agent,  owing 
to  the  resignation  of  Mr.  Balfour's  Government,  it  is  note- 
worthy that  there  are  certain  officials  who  never  change  with 
an  outgoing  Government.  These  are  the  counsel  for  the 
Inland  Revenue,  for  the  War  Office  and  Admiralty,  Woods  and 
Forests,  and  King's  Remembrancer,  as  also  the  solicitors  in 
Edinburgh  for  these  several  departments.  In  the  case  of  the 
counsel  for  the  Inland  Revenue  (Mr.  A.  J.  Young),  he  was 
appointed  by  Lord  Advocate  Balfour  in  succession  to  Mr. 
Andrew  Hutherfurd,  who  became  Sheriff-Substitute  and  after- 
wards SherifP-Principal  of  Edinburgh,  before  the  Liberals  went 
out  of  office  in  1885,  and  he  has  served  under  the  Unionist 
party  for  a  great  many  years.  His  appointment,  however,  is 
under  a  special  Treasury  minute.  Messrs.  Pitman,  Hepburn 
Millar,  and  C.  N.  Johnston,  who  are  counsel  for  the  other 
departments  I  have  mentioned,  will,  I  have  no  doubt,  continue 
to  act  under  the  Liberal  Government;  while  the  two  agents, 
Messrs.  George  Inglis  &  Orr  and  Messrs.  Carmichael  &  Millar, 
the  first  of  whom  was  appointed  by  the  Unionist  Government 
of  Lord  Salisbury,  while  the  second  firm  was  nominated  by 
Lord  Rosebery,  will  still,  I  expect,  continue  to  act  as  solicitors 
for  the  present  Government. 

Besides  the  new  Lord  Advocate  (Mr.  Shaw)  and  Solicitor- 
General  (Mr.  Ure),  the  ex-Lord  Advocate  (Mr.  Dickson)  and 
the  ex-Solicitor-General  (Mr.  Clyde),  who  are  contesting  seats, 
there  are  a  number  of  members  of  the  Scottish  bar  who  are 
trying  to  get  into  the  new  Parliament,  viz.,  Mr.  Laurence 
Strain,  who  is  contesting  Inverness,  Mr.  Hutchison  (Argyll- 
shire), Mr.  Fitzroy  Bell  (Berwickshire),  Mr.  Crabb  Watt,  K.C. 
(Ross  and  Cromarty),  Mr.  Mitchell  Thomson  (one  of  the 
divisions  of  Lanarkshire),  Mr.  Ghiy  Speir  (Bute),  Mr. 
William  Thomson  (Northern  Burghs)  and  Mr.  A.  M.  Anderson 
(one  of  the  divisions  of  Ayrshire).  It  is  fair  to  say, 
however,  that  in  the  case  of  Mr.  Hutchison,  Mr.  Fitzroy  Bell, 
Mr.  Mitchell  Thomson,  and  Mr.  Guy  Speir,  they  have  not 
practised   as   counsel,    while   Mr.    Strain   has   done   a  limited 
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business  at  the  bar.  Mr.  Rose  Innes,  who  is  fighting  Linlith- 
gowy  is  a  native  of  Scotland  but  a  K.G.  of  the  English  bar.  Of 
practising  agents,  only  two  are  fighting  seats,  viz.,  Mr.  Black, 
W.S.  (Banff),  and  Mr.  Joseph  Dobbie,  S.S.C.  (Ayr  Burghs). 

Thanks  to  the  excellent  arrangements  made  for  distributing 
the  jury  trials  among  the  judges,  the  list  of  trials  at  the  recess 
was  considerably  curtailed,  and  the  bulk  of  them  finished  by 
the  29th  ult.,  except  two  trials  which  Lord  Pearson  took  after 
the  New  Year.  The  Lord  Justice-Clerk  has  still  four  trials 
to  overtake,  but  will  do  so  on  Mondays  during  session,  which 
enabled  the  judges  all  to  have  a  holiday.  Lord  Stormonth- 
Darling  was  on  the  Bills  for  the  recess,  but  the  Bill  Chamber 
work  was  comparatively  light. 

Mr.  W.  K.  Dickson's  unanimous  election  as  keeper  of  the 
Advocates'  Library,  in  succession  to  Mr.  J.  T.  Clark,  who  has 
retired,  was  fully  expected  in  view  of  his  exceptional  literary 
ability  and  knowledge  of  books,  and  the  interests  of  the  library 
will  be  fully  mainlined  under  his  supervision. 

Another  well-known  habitue  of  the  Parliament  House  has 
joined  the  majority,  after  a  painful  internal  malady  lasting 
over  four  months,  in  the  person  of  Mr.  Charles  Walter  Stewart, 
who  was  the  son  of  a  former  superintendent  of  the  Court  of 
Session.  The  deceased  gentleman,  who  was  sixty-three  years 
of  age,  was  clerk  to  the  late  Dean  of  Faculty  Asher  for  Uiirty 
years,  to  Mr.  C.  S.  Dickson  from  the  time  he  came  to  the 
bar  till  he  became  Solicitor-General,  and  also  to  Mr.  Henry 
Johnston  (now  Lord  Johnston).  About  four  years  ago  he  had 
a  shock  of  paralysis,  but  made  a  partial  recovery,  which, 
however,  did  not  enable  him  to  come  back  "within  the  pre- 
cincts," and  his  two  sons  performed  his  duties.  He  was  much 
esteemed  by  members  of  the  bar  and  agents  for  his  kindly 
qualities  and  business  capacity.  His  eldest  son,  who  succeeded 
him  as  clerk  to  Mr.  Dickson,  was  recently  appointed  an  assistant 
Clerk  of  Session,  while  his  younger  son  acts  as  clerk  to  Lord 
Johnston,  Ordinary. 


JtodUs  fxom  "bonbon. 


The  Temple,  30th  December,  1905. 
The  end  of  the  year  1905  has  certainly  brought  plenty  of 
changes  in  the  legal  as  well  as  in  the  political  world.  For 
some  eleven  years  we  had  become  so  accustomed  to  the  same 
set  of  politico-legal  ofiicials  that  it  is  almost  as  difficult  to 
remember  that  Lord  Halsbury  is  no  longer  Chancellor,  and  that 
Sir  Robert  Finlay  and  Sir  Edward  Carson  have  ceased  to  be 
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Mr.  Attorney- 'and  Mr.  Solicitor-General  respectively,  as  it  was 
for  Mr.  Asquitli  to  remember  that  Sir  Henry  Campbell- 
Bannerman,  and  not  Mr.  Arthur  Balfour,  is  now  Prime 
Minister.  Sir  Robert  and  Sir  Edward  will  again  return  to 
the  Courts  from  which  they  have  been  absent  so  long,  except  for 
occ£^sional  incursions  on  Government  business.  They  who 
were  so  lately  well  known  there  as  Mr.  La wson- Walton,  K.C., 
and  Mr.  Eobson,  K.C.,  will  for  an  indefinite  period,  some  think 
it  will  be  long,  some  think  it  will  be  short,  retire  into 
what  is  the  comparative  obscurity  of  the  law  officerships  from 
the  point  of  view  of  the  general  public.  There  has  been  a 
good  deal  of  surprise  felt  and  expressed  about  Sir  Robert  Finlay 
resuming  his  practice  at  the  bar,  as  it  seems  he  is  certainly 
intending  to  do.  I  had  mentioned  in  these  notes  that  the 
rumour  was  about  of  his  going  te  the  House  of  Lords  as  one 
of  the  Lords  of  Appeal  in  Ordinary  in  place  of  Lord 
Macnaghten,  and  that  Lord  Lindley  would  retire,  and  Mr. 
Atkinson,  the  Irish  Attorney-General,  be  appointed  in  his  place. 
Lord  Macnaghten,  however,  haa  not  retired,  for  some  reason  or 
other.  Many  people  think  that,  as  far  as  Sir  Robert  Finlay 
was  concerned,  there  was  no  need,  because  he  did  not  wish 
at  this  particular  epoch  to  be  provided  for,  as  he  was  not  ready 
to  retire  from  politics.  There  is  a  very  intelligible  hypothesis 
for  this.  It  is  supposed  that  Sir  Robert  is  looking  a  few  years 
ahead,  when  the  Liberal  Government  will  in  all  probability, 
as  some  people  anticipate,  be  superseded  by  a  new  Unionist 
Government,  in  which  it  would  seem  to  be  impossible  that  Lord 
Halsbury  could  have  any  part;  and  who  then  so  well  marked 
out  for  the  Chancellorship  as  Sir  Robert?  He  is  now,  and 
should  be  then,  in  the  ordinary  course  of  nature,  vigorous 
enough  to  make  such  a  plan  very  feasible.  Then  as  te  the 
retirement  of  Lord  Lindley — that  has  taken  place,  and  the 
law  has  lost  perhaps  its  wisest  and  most  learned  judge.  But, 
after  all,  the  conflicting  rumours  about  Mr.  Atkinson  and  the 
rivalries  of  the  Irish  bench  and  bar  for  the  vacant  place  have 
ended  in  Mr.  Atkinson  succeeding  te  his  seat.  As  te  the  future 
at  the  bar  of  Sir  Robert  Finlay  and  Sir  Edward  Carson,  there 
is  this  difference,  that  Sir  Robert  has  probably  made  as  an 
advocate  all  there  is  of  success  for  him  te  achieve,  and  he  is 
not  likely  to  have  any  surprise  in  store  of  newly  discovered 
capacity.  But  with  Sir  Edward  Carson  the  case  is  different. 
His  quick  success  as  an  advocate  in  the  English  Courts  actually 
seemed  te  stand  in  the  way  of  his  making  all  the  reputation, 
and  the  fees,  he  might  have  done,  because  he  was  so  soon  taken 
away  te  be  Soliciter-General.      It  was  said  that  he  would  not 
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haTe  withdrawn  from  the  Courts  if  it  had  not' 'been  for  his 
health  at  that  particular  time.  His  career  as  advocate  seemed 
broken  off  in  the  middle  before  he  had  shown  all  of  which  he 
was  capable.  If  his  health  should  now  remain  good  he  may 
yet  have  the  opportunity  of  even  more  forensic  triumphs  than 
he  has  yet  made. 

An  amusing  incident  of  Sir  Robert  Finlay's  retirement  is 
the  so-called  "  scandal "  of  his  appointing  Mr.  Finlay,  his  son, 
to  be  junior  counsel  to  the  Treasury,  a  post  worth  several 
thousands  a  year.  The  law  papers  have  made  a  great  fuss 
about  it ;  but  I  do  not  think  the  members  of  the  bar  are  greatly 
agitated.  The  objection  made  to  Mr.  Finlay  is  that  he  is  too 
little  experienced,  having  only  been  four  or  five  years  at  the 
bar,  and  that  he  has  been  put,  as  it  were,  over  the  heads  of 
older  men.  If  patronage  took  no  worse  shape  than  this  there 
would  not  be  much  to  make  a  fuss  about.  On  what  ground 
are  some  young  men  appointed  to  certain  offices,  which  there 
is  no  other  reason  in  the  world  for  giving  to  them  than  that 
they  are  the  sons  of  their  fathers  or  the  nephews  of  their 
uncles,  of  men  high  up  in  the  law?  There  are  Coleridges 
and  Pollocks  and  others  who  hold  their  posts,  or  have  held 
them,  simply  because  they  were  who  they  were;  their  fathers 
or  their  uncles  naturally  knew  them  and  were  more  interested 
in  them  than  in  outsiders;  and  such  offices  as  they  fill  are 
just  as  well  filled  by  them  as  they  would  be  by  others,  because 
they  are  of  no  great  difficulty.  There  are  certain  posts  that 
every  barrister  is  aware  will  go  by  favour,  and  he  does  not  feel 
it  a  grievance ;  he  is  only  sorry  if  he  lacks  the  privilege  himself. 
This,  I  should  think,  is  probably  the  way  most  barristers  look 
at  the  appointment  of  young  Mr.  Finlay  to  his  post.  They 
think  no  more  of  his  being  made  junior  counsel  to  the  Treasury 
through  his  father's  influence  than  they  do  of  Mr.  Austen 
Chamberlain  being  made  First  Lord  of  the  same  institution 
through  his  father's  influence. 

In  addition  to  the  changes  that  have  come  about  through 
political  vicissitudes,  there  are  several  in  the  Courts  which  are 
not  connected  with  politics.  Sir  Alfred  Wills'  retirement  was 
due  to  his  advanced  age;  and  it  had  been  for  some  time,  as 
it  were,  overdue.  His  successor  is  Mr.  Henry  Sutton,  now 
Mr.  Justice  Sutton,  who  for  long  has  been  **  devil "  to  Sir 
Robert  Finlay  as  Attorney-General.  It  cannot  be  said  that  Mr. 
Justice  Sutton  had  anything  like  a  distinguished  career  at  the 
bar ;  perhaps  he  was  the  least  distinguished  of  "  devils  "  for 
many  years.  He  must  have  owed  it  in  the  first  place  to  some 
such  piece  of  luck  as  has  fallen  to  young  Mr.  Finlay's  share ; 
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and  as  one  bit  of  luck  often  brings  on  another  bit  of  luck,  so 
he  gets  his  judgeship  as  a  consequence  of  his  first  appointment. 
It  is  a  tradition  almost  unbroken,  I  should  think,  that  the 
Attorney's  "  devil "  has  a  sort  of  right  to  a  judicial  vacancy 
which  occurs  while  he  acts  as  "  devil."  Usually  he  is  unex- 
ceptionable on  all  points  of  age,  experience,  and  standing  at 
the  bar  and  ability.  On  these  two  latter  points  there  is  much 
question  raised  as  to  Mr.  Sutton's  qualifications  for  the  bench, 
and  though  there  would  have  been  a  sort  of  ungraciousness  in 
overlooking  Mr.  Sutton,  yet  it  has  been  not  obscurely  hinted 
that  the  rule  has  not  worked  in  this  instance  for  the  greatest 
benefit  of  the  judicial  bench.  It  is  hardly  likely  that  Mr. 
Sutton  would  have  been  appointed  in  any  other  circumstances, 
though  he  is  perhaps  the  peer  of  several  judges  appointed  by 
Lord  Halsbury,  and  the  "  rules  of  the  service  "  have  shown  that 
they  have  a  weak  place  just  as  the  patronage  system,  or  any 
other  human  invention,  has.  It  has  the  same  kind  of  uncer- 
tainty, or  chance,  or  luck,  as  any  other  system.  If  Sir  Alfred 
Wills  had  put  off  his  retirement  until  the  new  Attorney-General 
had  been  appointed  there  might  have  been  a  new  *'  devil " ; 
but  it  just  happened  in  Mr.  Sutton's  interest. 

But  there  is  not  only  the  actual  retirement  and  appointment 
of  these  two  judges  to  note.  Practically  it  is  to  be  feared,  if 
not  nominally,  at  present,  there  is  a  vacancy  in  the  Appeal 
Court  owing  to  the  seizure  with  paralysis  of  Lord  Justice 
Mathew.  Up  to  the  time  of  writing  it  has  not  been  definitely 
stated  that  he  has  left  the  bench,  but  it  is  expected  that  he 
will  do  so,  and  that  when  the  Christmas  vacation  is  over  there 
will  be  a  new  Lord  Justice.  No  one  would  say  that  Sir  Alfred 
Wills  was  a  brilliant  member  of  the  judicial  body,  though 
there  was  a  certain  distinction  of  thought  and  manner  in  him 
which  gave  him  a  special  individuality,  and  he  was  held  in 
very  great  regard.  He  was  prim,  formal,  a  model  of  the 
proprieties,  and  a  great  stickler  for  conventionalities,  and  of 
wit  or  humour  no  one  could  suspect  him.  A  good  puisne 
judge,  he  was  iiot  of  the  class  in  which  the  Appeal  judges  are 
sought.  In  all  these  respects  Lord  Justice  Mathew  is  the 
antithesis  of  Sir  Alfred  Wills.  The  wonder  for  many  years 
was  that  he  had  not  been  raised  to  the  Appeal  Court.  Strangely 
enough,  he  had  never  been  a  leading  popular  Queen's  Counsel, 
though  he  was  brilliant,  witty,  and  humorous.  On  the  bench 
he  was  unconventional,  brusque,  and  somewhat  difficult  for  his 
colleagues  in  the  Court.  In  fact,  he  had  been  too  long  the 
dominating  spirit  of  the  Commercial  Court,  which  owed  its 
successful  start  in  life  to  the  primary  influence  on  its  practice 
of  its  first  chief,  Mr.  Justice  Mathew,  and  his  sway  over  it 
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had  been  absolute.  For  cynicism  and  satiric  humour  Lord 
Justice  Mathew  had  a  reputation  which  was  wholly  wanting 
to  Sir  Alfred  Wills,  whose  manner  and  speech  were  of  the 
simplest  and  mildest.  Their  common  shrewdness  was  perhaps 
the  only  point  where  a  comparison  can  be  made.  Of  this 
quality  Sir  Alfred  gives  two  striking  instances  in  his  account 
of  two  trials  in  his  book  on  "Circumstantial  Evidence"  (or 
rather  his  father's  book,  edited  by  himself),  where  the  question 
of  handwriting  was  in  dispute.  In  both  cases  he  was  able  to 
discover  caligraphic  points  of  vital  and  decisive  importance, 
although  the  expert  witnesses  had  passed  them  over  without 
detection.  I  ought  to  mention  another  matter  which  conferred 
something  further  of  distinction  upon  Sir  Alfred  Wills,  that 
he  was  one  of  the  earliest  pioneers  of  Alpine  climbing ;  and  he 
had  made  for  himself  almost  a- literary  reputation  by  his  books 
on  tlie  Alps.  His  climbing  days  have  long  been  over,  but  if 
any  inference  can  be  drawn  from  his  fresh  complexion  and 
alert  air,  they  had  left  their  traces  on  him  personally  very 
distinctly  and  pleasantly. 

I  have  no  doubt  that  Scottish  readers  have  been  interested 
in  the  remarkable  trial  of  Mr.  Hugh  Watt,  one  time  member 
of  Parliament  for  a  division  of  Glasgow,  for  inciting  certain 
persons  to  murder  his  wife,  who  had  obtained  a  divorce  from 
him.  The  prologue  to  the  trial  at  the  Old  Bailey  was  this 
divorce  case  and  an  action  for  libel,  brought  by  Mrs.  Watt 
against  Lady  Violet  Beauchamp,  with  whom  Mr.  Watt  co- 
habited. Mr.  Justice  Phillimore  described  the  trial  as  one  of  . 
the  most  remarkable  of  modem  times.  There  is  only  one  way 
of  accounting  for  the  folly  with  which  Watt  devised  murder, 
if  the  witnesses  against  him  spoke  truth,  and  that  is,  by  suppos- 
ing insanity,  though  that  issue  was  not  raised.  But  the 
extremely  shady  character  of  the  evidence  makes  some  believe 
that  the  jury  have  gone  wrong  and  that  they  ought  not  to 
have  convicted.  It  is  very  curious  that  Mr.  Justice  Phillimore 
should  have  tried  this  case,  as  it  happens  to  be  of  a  class  where 
the  immorality  of  a  defendant  may  be  said  to  prejudice  him ; 
and  it  has  frequently  been  noted  that  Mr.  Justice  Phillimore 
has  carried  his  well-known  purism  to  extremes  which  looked 
like  unfairness  and  harshness.  A  judge  does  not  often  refer 
on  the  bench  to  any  special  reputation  he  may  have  acquired 
by  his  administration  of  justice,  but  this  is  really  what  Mr. 
Justice  Phillimore  did  in  this  case,  and  he  made  a  sort  of 
apologia  for  himself.  The  counsel  employed  were  not  of  the 
front  rank  at  the  bar,  but  the  leading  counsel  for  ihe  prosecu- 
tion is  sufficiently  noticeable  to  be  worth  mention.  Mr.  Charles 
Matthews,    son    of   the    late   Charles    Matthews,    the    famous 
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comedian,  has  the  weakest  voice  and  the  most  dramatic,  not 
to  say  theatric^  manner  of  any  man  at  the  bar.  But  he  is 
eminently  clever,  and  what  he  wants  in  voice  he  makes  up 
by  management  of  it  and  rhetorical  artifice.  He  could  not 
help  posing  if  he  tried,  which  he  certainly  does  not,  and 
he  sets  at  defiance  the  merciful  tradition  that  a  prosecuting 
counsel  shall  be  as  colourless  as  possible  in  his  management 
of  the  case  against  a  prisoner. 


NOTES  OF  ENGLISH  GASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
iasue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Times* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Gases  repeated 
in  the  Times*  Law  Reports  have  the  reference  added : — 

L  A  deed  of  entail  provided  that  the  jointures  and  portions 
affecting  the  estate  should  not  at  any  one  time  exceed  £30,000.  Held 
that  when  a  jointure  had  been  charged  on  the  estate  and  had  expired, 
any  tenant  for  life  might  again  charge  the  estate  up  to  the  limit  of 
£30,000.  In  re  Beckett — Beckett  v.  Grimthorpe,  Ch.D.  2l8t  November. 
22  T.R.  84. 

2.  A  plan  on  a  conveyance  of  land  showing  a  road  as  one  of  the 
boundaries  is  not  of  itself  sufficient  to  prevent  the  vendor  from  shutting 
up  the  road  and  building  upon  it.  HerioVi  Hospital  v.  Gibson,  2  Dow 
301,  3  R.R.  199,  followed.  Whitehouse  v.  Hugh,  Ch.D.  24th  November. 
22  T.R.  89. 

3.  Action  for  freight  and  dock  dues  against  consignees.  Counter 
claim  for  damage  to  cargo  of  timber  sustained.  Harter  Act,  1893,  sec. 
4,  incorporated  in  Bills  of  Lading.  Craig  v.  Delargy  (1879),  6  R.  1281, 
per  Lord  Shand,  followed.  Bills  of  Lading  bore  "shipped  in  good  order 
and  condition,"  "quality  and  measure  unknown."  Held  that  in  a 
question  with  onerous  indorsees  of  the  Bills  of  Lading,  the  former  words 
created  an  estoppel  against  the  shipowners  and  were  not  qualified  by  the 
latter  words,  and  counter  claim  of  damage  sustained.  Campania 
Navin^a  Vascangada  v.  Churchill  <6  Sim,  The  tame  v.  Burton  dfe  Co., 
K.B.D.  24th  November.     22  T.R.  85. 

4.  Injunction  granted  against  the  wrongful  watching  and  be- 
setting of  plaintifTs  premises  without  legal  authority  in  breach  of  the 
Conspiracy  aud  Protection  of  Property  Act,  1876,  sec.  7,  sub-sec.  4. 
Thom^as  Wallis  &  Co,,  Limited  v.  Tlu  United  French  Polishers'  London 
Society  and  Others,  C.A.  27th  November, 

6.  Under  the  Statute  of  Limitations,  1874,  sec.  8,  a  mortgage  of 
land  on  which  no  interest  has  been  paid  expires  in  twelve  years.  The 
covenant  to  pay  on  notice  is  merely  ancillary  and  expires  with  the  title 
to  the  land.     Hervey  v.  Wynn,  Ch.D.  27th  November.     22  T.R.  93. 

6.  No.  369,  vol.  XX.,  21  T.R.  134,  affii-med.  The  "caliche"  dug 
out  of  the  ground  and  made  into  nitrate  of  soda  is  capital,  and  not  part 
of  current  expenditure,  and  deduction  cannot  be  obtained  for  the  cost  of 
it  in  assessing  income  tax  under  Schedule  D.  Alianza  Co,,  Limited  v. 
Bell,  Surveyor  of  Taxes,  H.L.  28th  November.     22  T.R.  94. 
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7.  Application  to  commit  defendant  for  contempt  of  Court  in 
commenting  on  preliminary  inquiry  before  magistrates  of  a  person  on  a 
charge  of  abandoning  an  infant.  Objection  that  the  charge  might  be 
taied  before  the  Quarter  Sessions,  and  therefore  this  Court  had  no  juris- 
diction. Hdd  that  it  had  jurisdiction  in  all  cases  of  contempt  of  Court 
before  inferior  tribunals.  The  King -7,  Davies — ex  parte  Hunter^  K.B.D. 
28th  November.      22  T.R.  97. 

8.  Electrical  engineers  hdd  not  liable  for  breach  of  contract  in 
neglecting  to  *'  earth  "  tubing  in  public  baths,  whereby  two  men  were 
kUled,  having  regard  to  the  state  of  electrical  knowledge  at  the  time. 
Arhitration  between  Borough  of  FuLhovm  cmd  NatumcU  Electric  Con- 
struction^ Limitedy  K.B.D.  28th  November. 

9.  Under  sea  78  of  the  Railway  Clauses  Consolidation  Act,  1845 
(Scots  Act,  sec.  72),  the  coalowners  are  entitled  to  the  actual  value  of 
the  coal  which  they  are  prevented  from  working,  and  the  landlord  to 
the  actual  lordship.  AHntr€Uion  between  ExectUors  of  S.  D,  Eden  and 
Joicey  db  Co.,  Limited,  and  North  Eastern  Railway  Co.y  K.B.D.  28th 
November.     22  T.R.  106. 

10.  A  third  party  may,  with  the  knowledge  of  the  company  issuing 
shares,  give  additional  shares  in  consideration  for  a  purchaser  paying 
the  issuing  company  at  par.  That  does  not  constitute  the  issuiug  of 
shares  at  a  discount.  Chapman  v.  Great  Central  Freehold  Mines, 
Limited,  P.C.  29th  November.     22  T.R.  90. 

11.  If  a  solicitor  has  delivered  his  bill  he  is  not  entitled  as  of  course 
to  reduce  his  demand  or  to  reserve  the  power  of  delivering  a  bill  containing 
other  chaises.  In  re  Grant,  Bulcraig,  dk  Co,,  Ch.D.  29th  November. 
22  T.R.  96. 

12.  No.  130,  vol.  xxi.,  21  T.R.  354,  affirmed.  A  receiver  and 
manager  for  debenture-holders  borrowed  money  to  keep  the  mines  and 
machinery  in  working  condition  with  a  view  to  reconstruction.  Held 
that  be  was  not  personally  liable  to  repay  it,  but  only  out  of  any 
balance  in  his  hands  after  payment  of  the  expenses.  In  re  Glasdir 
Copper  Mines,  Limited — English  Electrical  Metallurgical  Co.,  Limited 
V.  Glasdir  Copper  Mines,  Limited,  C.A.  30th  November.       22  T.R.  100. 

13.  A  loan  of  £100,  for  which  £50  was  charged,  and  the  whole  in- 
cluded in  a  promissory  note  for  £150,  repayable  by  monthly  instal- 
ments of  £12  10s.,  the  borrower  being  a  man  of  business  apparently  in 
fair  circumstances,  held  not  struck  at  by  the  Moneylenders  Act,  on  the 
ground  that  the  borrower  thoroughly  understood  the  transaction,  and 
voluntarily  agreed,  without  being  under  the  pressure  of  absolute 
necessity.  Carringtons,  Limited  v.  Smith,  K.B.D.  2nd  December.  22 
T.R.  109. 

14.  Action  for  trespass,  to  try  right  to  part  of  foreshore  in  Tasmania. 
Evidence  of  possession  and  state  of  matters  prior  to  and  at  date  of 
grant  held  relevant.  Modem  user  may  be  proved  to  explain  a  written 
instrument  where  the  grant  is  not  absolutely  plain  and  unambiguous. 
Contemporanea  expositio  est  fortissima  in  lege.  Van  Dieman's  Land  Co. 
v.  Marine  Board  of  Table  Cape,  P.C.  4th  December.     22  T.R.  114: 

15.  A  Naval  Court,  under  sees.  480  to  485  of  the  Merchant 
Shipping  Act,  1894,  has  jurisdiction  to  discharge  a  seaman  and  forfeit 
his  wages,  and  this  Court  will  not  interfere  with  its  decision.  HtUton 
V.  Ras  S.S.  Co.,  K.B.D.  4th  December.     22  T.R.  103. 

16.  It  is  not  a  ground  for  refusing  a  receiving  order  on  a  bankruptcy 
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petition  that  the  petitioning  creditors  had  openly  tried  to  get  payment 
in  full  of  part  of  their  account  on  special  grounds.  In  re  Brindley — ex 
parU  Taylor  <fc  Co,,  K.B.D.  4th  December.     22  T.R.  115. 

17.  Grant  of  administration  made  to  a  creditor,  to  the  estate  in 
England  of  a  deceased  banker  domiciled  in  Madras,  the  widow  and 
children  having  been  cited  and  made  no  appearance.  In  the  goods  of 
Beejraj  Nathan  Chand,  deceasedy  P.D.  4th  December. 

18.  The  degree  and  occasion  of  drunkenness  justifying  dismissal  of 
a  manager  of  a  business  are  questions  for  the  jury,  and  not  for  the 
judge.  Clotiston  ds  Go,,  Limited  v.  Corry,  P.O.  5th  December.  22 
T.R.  107. 

19.  Under  sec.  3  of  the  Copyright  Act,  1842,  the  owner  of  the 
copyright  of  any  book  (including  letters)  published  after  the  author's 
death,  is  the  proprietor  of  the  manuscript,  including  the  recipient,  and 
not  the  writer  of  letters.  Caird  v.  Sime,  1887,  14  R.  (H.L.),  37,  12 
Appeal  Cases,  326,  referred  to.  MacmiUan  v.  Dent,  Ch.D.  5th  December. 
22  T.R.  117. 

20.  (a)  Under  the  Moneylenders  Act,  1900,  relief  may  be  given 
after  payment  under  compulsion  of  a  writ ;  {b)  it  may  be  given  by  way 
of  counter  claim  in  a  second  action  upon  a  second  loan ;  (c)  it  will  be  given 
where  the  loan  has  been  taken  under  great  pressure  of  circumstances, 
e,g,,  for  money  to  pay  men's  wages.  CarringtwCs,  Limited  v.  Smith, 
No.  13  supra,  distinguished  by  the  same  judge  (Mr.  Justice  Channel). 
Samuel  v.  Bell,  K.B.D.  5th  December.     22  T.R.  118. 

21.  It  is  not  ultra  vires  for  a  railway  company  which  owns  docks 
under  an  Amalgamation  Act  to  convey  water  by  pipes  from  its  land  on 
its  line  of  railway  to  the  docks  for  use  there  for  dock  purposes. 
Attorney-General  v.  North  Eastern  Eailway  Co,,  Ch.D.  6th  December. 
22  T.R.  119. 

22.  Natives  of  France  were  married  in  London,  and  lived  there. 
The  husband  deserted  the  wife  and  lived  in  adultery  in  Paris  for  two 
years,  where  he  was  cited.  Held  that  the  Court  had  jurisdiction  to 
grant  divorce.     Bertin  v.  Bertin,  P.D.  6th  December. 

23.  If  a  person  lets  a  furnished  house  for  immediate  occupation, 
there  is  an  implied  condition  that  the  house  is  ready  to  be  occupied 
there  and  then.  Held  on  the  evidence  that  cockroaches  were  in  the 
basement  in  such  numbers  as  to  be  a  nuisance,  destroying  the  reason- 
able comfort  of  the  house.  Cf,  Kippen  v.  Oppenheim,  1847,  10  D.  242. 
WcUton  V.  PercivcU,  K.B.D.  7th  December. 

24.  A  Bill  of  Sale  was  held  void  on  the  ground  that  the  considera- 
tion was  not  truly  stated,  but  held  good  as  between  the  parties,  because 
the  defender  had  himself  set  it  up  as  a  defence  against  creditors.  He 
could  not  approbate  and  reprobate.  0,  Comitti  <&  Son,  Limited  v. 
Maher,  Ch.D.  8th  December.     22  T.R.  121. 

25.  An  instrument  in  French,  executed  in  France,  called  an 
**acte  d'apport,"  conveying  property  in  Paris  from  a  London  company 
to  another  new  London  company  in  consideration  of  shares  in  the  new 
company  to  be  issued  and  delivered  in  England  held  not  to  be 
chargeable  with  Stamp  Duty  under  sec.  14,  sub-sec.  4,  of  the  Stamp 
Act,  1891,  because  not  made  in  England.  Maple  <fc  Co.  (Paris),  Limited 
V.  Commissioners  of  Inland  Revenue,  K.B.D.  8th  December.    22  T.R.  123. 

26.  A  lodging-house  for  poor  people,  with  separate  cubicles  and 
common  dining-room,  ko.,  is  not  entitled  to  exemption  from  House 
Duty  under  the  Revenue  Act,   1903,  sec.  11  (1),  and  Customs  and 
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Inland  Revenue  Act,  1891,  sec.  4  (1).    London  County  Council^  AppeUcwUt 
▼.  Cook,  Bespondenl,  K.B.D.  8th  December.     22  T.R.  125. 

27.  A  solicitor  (not  in  practice)  who  was  carrying  on  business  as  a 
bookmaker  was  struck  off  the  roll.     In  the  matter  of  a  Solicitor — ex 

jparU  The  Incorporated  Law  Society,  K.B.D.  11th  December.     22  T.R. 
127. 

28.  Bill  of  lading  for  the  carriage  of  goods,  containing  all  the  usual 
exceptions,  and  the  words — written  on  the  margin  in  red  ink — "Carried 
entirely  at  merchant's  risk."  Held  (a)  that  these  words  did  not  cut 
<down  or  exclude  anything  contained  in  the  special  clauses ;  (6)  that 
recklessness  was  negligence  of  a  bad  kind.  Briscoe  ds  Co.  v.  Powell  A 
Co.,  K.B.D.  nth  December.     22  T.R.  128. 

29.  A  person  may  be  indicted  at  common  law  for  the  misdemeanour 
of  receiving  goods,  knowing  them  to  have  been  stolen  by  a  wife  from 
her  husband.  It  is  not  necessary,  where  felonious  stealing  is  alleged,  to 
«tate  the  circumstances  under  which  the  goods  were  stolen.  Rex  v. 
Payne,  K.B.D.  9th  December.     22  T.R.  126. 

30.  Obligation  to  repay  borrowed  money  in  these  terms,  "  In  con- 
sideration of  the  loan  of  £150,  I  agree  to  repay  to  you  the  said  sum 
within  three  months  of  the  receipt  by  me  of  a  written  notice  by  you 
Tequiring  me  so  to  do."  A  guarantor  added  a  guarantee.  The  debtor 
died  impecunious,  and  the  creditor  sued  the  guarantor  without  giving 
any  notice.  Held  that  the  action  was  premature,  and  that  letters  of 
administration  must  be  taken  out  by  the  creditor,  and  notice  given. 
Bickaby  v.  Lewie,  K.B.D.  11th  December.     22  T.R.  130. 

31.  Purchasers  of  land  under  statutory  powers  are  subject  to  the 
provisions  of  the  Lands  and  Waterworks  Clauses  Acts  whether  they  take 
\iy  agreement  or  compulsion.  Caledonian  Railway  Co,  v.  Sprott,  1856, 
19  D.  (H.L.)  3 ;  28  Jurist,  486,  2  M'Q.  449 ;  Lord  Provost,  Ac.,  of 
Glasgow  v.  Fa7^,  1888,  15  R.  (H.L.)  94,  13  AC.  696,  referred  to.  If 
the  Corporation  desire  support  from  the  adjacent  minerals  at  a  distance 
more  than  40  yards  from  the  waterworks,  upon  payment  of  compensa- 
tion, they  must  specify  the  prescribed  distance  in  the  special  Act. 
Corporation  of  Manchester  v.  Moss  Colliery,  Limited,  Ch.D.  12th 
December.     22  T.R.  132. 

32.  Under  Customs  and  Inland  Revenue  Act,  1878,  sec.  12,  owners 
of  steamships  are  entitled  to  an  allowance  for  depreciation  although 
they  have  already  received  allowances  amounting  in  the  aggregate  to 
96  per  cent.  John  Hall,  jun,,  <fc  Co,  v.  Rickman,  K.B.D.  12th 
December.     22  T.R.  131. 

33.  A  tramway,  which  by  its  Act  was  "  deemed  to  be  a  railway  "  for 
certain  purposes,  hdd  not  to  be  a  railway  for  the  purpose  of  the 
-deductions  in  rating  allowed  by  sec.  211,  sub-sec.  1,  of  the  Public 
Health  Act,  1875.  Blackpool  and  Fleetwood  Tramroad  Co.  v.  Thornton 
Ui-ban  District  Council,  K.B.D.  13th  December. 

34.  No.  21,  T.R.  463,  affirmed.  A  torpedo  boat  destroyer,  150  feet 
in  length,  had  her  two  riding  lights  at  a  height  less  than  that  prescribed 
by  Article  11  of  the  Regulations  for  Preventing  Collisions  at  Sea,  1897. 
Held  that  she  was  to  blame  for  the  collision,  there  being  negligence  on 
the  part  of  the  Admiralty  in  not  providing  her  with  means  of  complying 
with  the  King's  regulations  as  to  lights.  The  **  Hirondelle,"  C.A.  14th 
December.     22  T.R.  146. 

35.  No.  21,  TR.  183,  affirmed.       Injunction  granted  against  the 
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running  of  a  printing  machine  all  night  as  a  nuisance  at  common  law, 
on  the  ground  that,  although  the  district  was  devoted  to  the  printing 
trade,  the  working  of  the  machine  at  night  caused  a  serious  additional 
disturbance  to  the  plaintiff  and  his  family.  Ru&hmer  v.  Polstte  A  Alfieriy. 
Limited,  C.A.  14th  December.     22  T.R.  139. 

36.  In  rating  a  railway  to  poor  lute,  it  is  not  correct  to  take  interest 
on  the  cost  of  construction.  The  true  principle  is  to  look  at  the  rent 
that  would  be  given  for  the  railway  by  a  hypothetical  tenant  from  year 
to  year,  who  was  in  a  position  to  work  it.  This  would  depend  on  its. 
earnings.  Great  Central  Railuoay  Co.  v.  ABseMment  Committee  of 
Banbury  Union,  K.B.D.  14th  December.     22  T.R.  148. 

37.  Nos.  411  and  412,  vol.  xx.,  20  T.R.  706  and  710,  reversed. 
Action  for  damages  by  shareholder  against  director,  founded  (1)  on 
Directors'  Liability  Act,  1890,  and  (2)  on  the  Companies  Act,  1867,  sec. 
38,  for  non-disclosure  of  contracts.  Director  found  not  liable  on  the 
ground  that  the  contract,  which  was  not  disclosed  in  the  prospectus, 
was  of  no  importance,  and  could  not  have  influenced  the  proposing 
shareholder,  and  that  the  waiver  clause  applied.  Calthorpe  v. 
Trechman;  Macleay  v.  Tait,  H.L.  15th  December.     22  T.R.  149. 

38.  No.  16,  vol.  xxi.,  21  TR.  109,  affirmed.  Sees.  56  and  57  of  the^ 
Stamp  Act,  1891.  In  the  sale  of  a  business  in  consideration  of  a  fixed 
sum  and  an  agreement  to  pay  the  vendor  a  share  of  the  profits  to  be 
thereafter  made,  held  that  although  this  money  was  payable  on  a 
contingency,  it  attracted  ad  valorem  duty.  Underground  Electric  Cos. 
of  London,  Limited  v.  Com/missioners  of  Inla/nd  Revenue,  H.L.  15th. 
December. 

39.  No.  10,  vol.  xxi.,  21  T.R.  91,  reversed,  and  No.  298,  vol.  xx.,  20 
T.R.  528,  restored.  Under  sec.  43  of  the  Tramways  Act,  1870,  a  depot 
outside  the  district  must  be  taken  over  if  suitable  to  and  used  for  the 
purposes  of  the  undertaking.  Manchester  Carriage  and  Tramway- 
Co,,  Limited  v.  Stnnton  and  Pendlebury  Urban  District  Council,  H.L. 
15th  December.     22  T.R  154. 

40.  No.  123,  vol.  XX.,  20  T.R.  242,  reversed.  A  mutual  insurance 
company  is  entitled  to  apply  part  of  the  profits  arising  from  the  mutual 
and  participating  branch  of  its  business  in  the  formation  of  a  reserve 
fund  when  that  is  within  the  powers  of  its  constitution,  and  there  is  no 
condition  to  the  contrary  in  its  policies.  A  prospectus  which  is  not 
referred  to  in  the  policy  cannot  be  looked  at  as  part  of  the  contract  with 
the  policy  holder.  British  Equitable  Assurance  Co,,  Limited  v.  Baily^ 
H.L.  15th  December.     22  T.R.  152 

41.  No.  152,  vol.  xxi.,  T.R.  1st  April,  1905,  affirmed.  Shoreham 
Harbour  Trustees  and  London,  Brighton,  and  South  Coast  Railway  held 
liable  for  damage  sustained  by  a  ship  in  a  berth  at  the  harbour,  on  the 
ground  that  there  was  a  duty  on  the  first  to  keep  the  berths  in  good 
order,  and  on  the  second  to  warn  the  vessel  of  the  danger.  The  "  Beam,**' 
C.A.  16th  December. 

42.  Leave  granted  to  amend  specification  by  way  of  disclaimer  under 
sec.  19  of  the  Patents,  Ac,  Act,  1883,  as  distinguished  from  correction. 
In  re  Letters  Patent  of  Alsop,  No,  14006  of  1903,  C.A.  16th  December. 
22  T.R.  157. 

43.  No.  16,  supra,  22  T.R.  115,  reversed,  on  the  ground  that  the 
creditors  had  supplied  goods  to  the  trustee  under  the  deed  of'  assign- 
ment, and  received  payment  for  them  and  could  not  approbate  and 
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reprobate  the  deed.      In  re  Brindley — ex  parte  Taylor  <fe  Co.,  C.A.  16th 
December.     22  T.R.  155. 

44.  Certain  water  rights  under  deeds  held  to  be  contractual  merely 
and  not  the  natural  rights  of  ordinary  riparian  owners.  Cf.  White  v. 
White  (Partiek  Mills  Case),  H.L.  December,  1905.  The  Llanrwst 
EUetridty  Supply  Co,,  Limited  v.  The  Llanrwst  Urban  District  Councily 
(Sx.,  Ch.D.  16th  December. 

45.  Conviction  sustained  under  sec.  17  of  the  Inland  Revenue  Act, 
1867,  for  taking  orders  at  unlicensed  premises  and  executing  them  at 
licensed  premises.  (7/.  Nobleit  v.  Hopkinson,  21  T.R.  448.  Flias  v. 
Dunlop,  K.B.D.  16th  December. 

46.  Newspapers  were  sold  containing  coupons  to  be  filled  up  with 
guesses  at  the  results  of  certain  football  matches,  the  winner  to  get  a 
prize.  The  magistrate  dismissed  the  charge  on  the  authority  of 
Caminada  v.  ffulton.  Case  remitted  to  the  magistrate  to  find  whether 
the  price  was  paid  for  the  newspaper  or  the  coupon.  Hart  v.  Hay 
Nisbet  A  Co.,  1900,  37  S.L.R.  652 ;  2  F.  (J.)  39,  referred  to.  Hawke  v. 
Hulton  d:  Co,,  K.B.D.  18th  December. 

47.  Gold  bonds  by  a  foreign  Government  with  interest  coupons 
attached  held  not  to  fall  under  the  category  of  "  marketable  securities  " 
or  '^  foreign  share  certificate "  under  the  Stamps  Act,  1891,  but  imder 
that  of  "promissory  note,"  although  they  might  not  be  promissory 
notes  in  the  sense  of  the  Bills  of  Elxchange  Act.  Speyer  Brothers  v. 
Commissioners  of  Inland  Revenue,  K.B.D.  18th  December. 

48.  No.  280,  vol.  xxi.,  21  T.R.  618,  affirmed.  In  assessing  the  value 
of  premises  used  as  engineering  works,  tenants'  machinery,  which  is 
there  for  the  purpose  of  making  them  fit  as  premises  for  the  particular 
purposes  for  which  they  are  used,  is  properly  to  be  taken  into  account 
as  enhancing  the  value  of  the  premises.  Kxrhy  v.  Asstwment  Committee 
of  Hunslet  Union  and  Others,  H.L.  19th  December. 

49.  Under  order  11,  rule  1  (a)  it  is  a  breach  of  contract  within  the 
jurisdiction  when  the  agent  of  a  foreign  insurance  company  gives 
notice  to  their  agents  in  London  determining  the  contract.  The 
contract  was  one  to  be  performed  within  the  jurisdiction.  Mutzen- 
hecher  and  Others  v.  La  Aseguradora  Espanola,  C.A.  17th  December. 

50.  Under  Michael  Angelo  Taylor's  Act,  sees.  80  and  82  (57  Geo. 
III.  a  29),  the  Court  granted  an  injunction  against  the  Corporation 
taking  part  of  a  house  for  the  purpose  of  throwing  it  into  the  street. 
Thompson  A  Jackson  v.  Hammersmith  Corporation,  Ch.D.  19th  December. 

51.  A  person  who  has  rendered  himself  liable  to  an  action  for 
infringement  of  patent  is  not  entitled  to  bring  an  action  against  the 
owner  of  the  patent  for  a  declaration  that  the  patent  is  invalid. 
North  Western  Marine  Engineering  Co,,  Limited  v.  Leeds  Forge  Co.„ 
Limited,  Ch.D.  19th  December. 

52.  Under  sec.  14  of  the  Weights  and  Measures  Act,  1894,  a  general 
consent  to  prosecution  by  the  inspector  may  be  given  ab  ante,  A 
special  consent  is  not  necessary.  Tyler  v.  Ferris,  K.B.D.  19th 
December. 

53.  Under  the  Merchant  Shipping  Act,  1894,  sec.  164,  and  the 
Employers  and  Workmens  Act,  1875,  a  seaman  is  not  guilty  of 
unlawful  refusal  to  perform  duty  who  refuses  to  go  on  a  voyage  carrying 
contraband  of  war.     Sibery  v.  Connelly,  K.B.D.  19th  December. 

54.  Where  the  books  of  a  professional  business  are  produced  for  the 
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inspection  of  an  intending  purchaser,  that  is  stronjs;  evidence  of  fact 
negativing  fraud.     Coumhe  v.  DavieSj  K.B.D.  19th  December. 

65.  No.  425,  vol.  xx.,  20  T.R.  755,  aflfirmed.  Action  by  the  owner 
of  a  private  harbour  four  miles  north  of  Carnarvon  for  declarator  that 
his  harbour  was  not  within  the  *'  port  of  Carnarvon  "  in  the  sense  of 
Acts  passed  in  1793  and  1809,  and  so  free  of  the  dues  imposed  under 
these  Acts,  (a)  It  is  not  to  be  expected  generally  that  a  tax  will  be 
imposed  on  persons  who  do  not  benefit  by  it;  (b)  there  is  no  land 
adjacent  to  the  sea,  but  it  is  in  one  port  or  another ;  (c)  the  "  limits  of 
a  port "  are  narrowed  by  the  recession  of  the  sea,  and  extended  by  the 
advance  of  the  sea,  whether  due  to  natural  or  artificial  causes; 
(d)  in  the  whole  circumstances  held  that  the  plaintiff's  harbour  was 
**  within  the  limits  of  the  port."  Assheton  Smith  v.  Owen^  C.A.  20th 
December. 

56.  Bonds  issued  by  an  insurance  company  to  be  redeemed  at  a 
premium,  but  with  a  condition  endorsed  on  the  back  that  the  principal 
sum  should  become  immediately  payable  if  an  effective  resolution  were 
passed  to  wind  up  the  company.  The  company  went  into  voluntary 
liquidation.  Held  that  only  the  face  value  was  payable,  and  that  the 
Court  would  not  rectify  the  bond  in  the  absence  of  fraud  or  common 
mistake.  Redfem  v.  Manchester  Assurance  Company,  Ch.D.  20th 
December. 

57.  Articles  of  a  company  provided  that  votes  were  to  be  given 
personally  or  by  proxy,  and  that  if  a  poll  were  asked  it  should  be  taken 
**  in  such  manner  and  at  such  time  and  place  as  the  chairman  of  the 
meeting  directs."  Held  ultra  vires  for  the  chairman  to  direct  the  poll 
to  be  taken  by  voting  papers.  McMillan  v.  Le  Roi  Mining  Co.,  Limited, 
Ch.D.  20th  December. 


^^ointmtnts,  ^uimtM  C^angts,  ^t. 


Glasgow. — Mr.  A.  W.  Myles,  late  county  clerk  of  Forfarshire,  has 
been  appointed  town-clerk  of  Glasgow,  and  commenced  his  duties  on 
the  1st  January  of  this  year. 

Forfar. — Mr.  R.  Freer  Myles  has  been  appointed  county  clerk  of 
Forfarshire,  in  place  of  his  brother,  Mr.  A.  W.  Myles,  appointed 
town-clerk  of  Glasgow. 

Lanark. — Mr.  Walter  Gumming,  from  the  Sheriff-clerk's  office, 
Glasgow,  has  been  appointed  a  Sheriff-clerk-depute  of  the  county  of 
Lanark,  in  room  of  the  late  Mr.  James  Young. 


Glasgow. — Messrs.  J.  &  J.  Boyd  k  Miller,  190  St.  Vincent  Street, 
have  altered  their  firm-name  to  Boyds,  Miller,  &  Thompson. 

Oban. — Mr.  Alexander  MacArthur  has  assumed  afi  partner  Mr. 
David  Stewart,  recently  practising  in  Ayr,  and  acting  as  interim  town- 
clerk  there.  The  business  will  be  carried  on  under  the  firm-name  of 
MacArthur  &  Stewart. 
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TWENTY  YEAKS  OF  LEGAL  AND  OFFICIAL 
PATRONAGE. 

n. 

We  now  resume  our  notes  on  the  official  patronage  exercised 
during  the  last  twenty  years  from  the  point  to  which  the  notes 
in  our  January  issue  were  carried. 

In  July,  1895,  the  Unionist  Administration  of  Lord  Salis- 
bury was  formed,  Lord  Balfour  of  Burleigh  being  Secretary 
of  State  for  Scotland.  The  Lord  Advocate  was  Sir  Charles 
Pearson,  K.C. ;  the  Solicitor-General,  A.  Graham  Murray, 
K.C. ;  W.  J.  Mure,  legal  secretary  to  Lord  Advocate;  Crown 
Agent,  W.  J.  Dundas,  W.S.  The  Advocates-depute  were- 
C.  S.  Dickson,  C.  N.  Johnston,  James  Ferguson,  and  C.  C. 
Maconochie.     The  following  appointments  were  made :  - 

1.  James  Wallace,    interim   Sheriff   of   Argyll,    in   absence   of 

Sheriff  Mackechnie. 

2.  Thomas  A.  Fyfe,  Sheriff-Substitute  of  Lanarkshire. 

.'5.  John  Paton,  Keeper  of  the  Rolls  of  the  First  Division. 

4.  J.   Maitland  Thomson,   advocate,   Keeper  of  the   Historical 

Department,  Register  House. 

5.  R.  H.  Smith,  Sheriff-clerk,  Roxburgh. 

MiSOBLLANBOUS. 

Professor  Saintsbury  (Rhetoric),  Edinburgh  University. 

1896. 

1.  Lord  Pearson,  appointed  Lord   Ordinary  in  room  of  Lord 

Rutherfurd  Clark,  resigned.  , 

2.  A.     Graham     Murray,     Solicitor-General,     becomes     Lord 

Advocate. 

3.  Charles  Scott  Dickson,  Solicitor-General. 

4.  John  Chisholm,  Advocate-depute. 

5.  John  Leslie,  Sheriff -clerk  of  Sutherlandshire. 

6.  Thomas  Rutherfurd  Clark,  legal  secretary  U>  Lord  Advocate, 

in  room  of  W.  J.  Mure,  retired. 
£ 
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7.  John  Downie,  Sheriff-clerk  of  Lanarkahire,  in  room  of  George 

Sellar,  deceased. 

8.  R.    Vary    Campbell,    Sheriff    of    Berwick,    Roxburgh,    and 

Selkirk,  in  room  of  David  Boyle  Hope,  deceased. 

9.  John  Jamieson,  Sheriff-clerk  of  Fifeshire. 

10.  James  Wallace,  Sheriff  of  Dmnfries,  in  room  of  R.  Vary 

Campbell,   transferred  to   Berwick. 

11.  Andrew  RuUierfurd,  Sheriff  of  the  Lothians  and  Peebles,  in 

room  of  Sheriff  A.  Blair,  deceased. 

12.  David    Dimdas,    interim    Sheriff   of    Argyll    during    Sheriff 

Mackechnie's  leave. 

13.  Charles  C.   Maconochie,  Sheriff- Substitute  of  the  Lothians 

and  Peebles. 

14.  John  Paton,  Keeper  of  the  Rolls,  to  be  D.C.S.,  First  Division. 

15.  James    S.    Saunders,    Keeper    of    the    Rolls    of    the    First 

Division. 

16.  C.  K.  Mackenzie,  Advocate-depute. 

1897. 

1.  W.   C.   Smith,  advocate.   Sheriff  of  Chancery,  in  room  of 

Sheriff  Wallace,  transferred  to  Dumfries. 

2.  Russell  Bell,  Sheriff-Substitute  at  Falkirk. 

3.  W.    G.    Scott   Moncrieff,    transferred   from    being    Sheriff- 

Substitute  at  Elgin,  &c.,  to  Inverness,  on  resignation  of 
Sheriff-Substitute  Patrick  Blair. 

4.  Rev.  John  Anderson,  assistant  Keeper  of  Historical  Depart- 

ment of  the  Register  House. 
6.  Hay  MacWatt,  Sheriff-Substitute  of  Argyllshire  at  Camp- 
beltown. 

6.  Ronald  H.  Baillie,  Sheriff-Substitute  of  Roxburgh,  &c.,  on 

retiral  of  Sheriff  Speirs. 

7.  Charles  M'Kie,  Sheriff-clerk  of  Dumfries. 

8.  John  Cairns,  A.C.S.,  in  room  of  William  Reid,  deceased. 

9.  W.   C.   Smith,  interim  Sheriff  of  Dumfries  during  Sheriff 

Wallace's  leave. 

10.  W.  B.  Glen,  S.S.C,  Principal  Extractor  of  Court  of  Session. 

11.  D.  Antonio,  D.C.S.,  to  be  principal  Clerk  of  the  Bills  and 

Sequestrations,  in  room  of  R.  B.  Shaw,  resigned. 

12.  James  Scott,  A.C.S.,  to  be  D.C.S.,  in  room  of  D.  Antonio, 

promoted. 

13.  Hugh  Watt,  A.C.S. 

14.  John  Boyd,  Sheriff -Substitute  at  Glasgow,  on  retiral  of  Sheriff 

Erskine  Murray. 

15.  Bremner  P.   Lee,  Sheriff -Substitute  at  Forfar,   in  room  of 

Sheriff-Substitute  A.   Robertson,  resigned. 

MiSGELLANBOUS. 

Professor  Sir  Henry  Littlejohn  (Forensic  Medicine),  Edinburgh. 

1898. 

1.  Hector  M'Leod,  Sheriff-Substitute  at  Linlithgow. 

2.  A.  E.  Henderson,  Sheriff-Substitute  at  Paisley. 

3.  Samuel  B.  Armour,  Orkney,  transferred  to  Cupar  as  Sheriff' 

Substitute 
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4.  J.  R.  Coseus,  Sheriflf-Substitute  of  Orkney,  &c. 
.  5.  W.  Straohan,  Sheriff-clerk  at  Linlithgow. 

6.  William  Veitch,  A.C.S.,  to  be  D.C.S.,   in  room  of  James 

Scott,  deceased. 

7.  William  Brown,  A.C.S.,  on  promotion  of  Mr.  Veitch. 

8.  Henry   Johnston,    Sheriff   of   Forfarshire,    in    succession    to 

Sheriff  Comrie  Thomson,  deceased. 

9.  F.  J.  Grant,  Rothesay  Herald. 

10.  James  Ferguson,  Sheriff  of  Argyll,  in  room  of  D.  Mackechnie, 

resigned. 

11.  W.  C.  Smith,  Sheriff  of  Ross,  &c. 

12.  John  Chisholm,  Sheriff  of  Chancery. 

13.  John  Wilson,  Advocate-depute. 
H.  Francis  J.  Grant,  Lyon  Clerk. 

15.  James  A.  Fleming,  Advocate-depute. 

16.  A.  MacdcHiald,  Sheriff-clerk,  Inverness. 

17.  G.  W.  Burnett,  Sheriff-Substitute  at  Aberdeen,  in  room  of 

Sheriff-Substitute  W.  A.  Brown,  resigned. 

MlBOBLLANBOUS. 

R.  Herbert  Story,  D.D.,  LL.D.,  Principal  of  Glasgow  University. 
Professor  Patrick  (Divinity),  Edinburgh  University. 

1899. 

1.  Patrick  Smith,  Sheriff-Substitute  of  Roxburgh,  in  room  of 

£.  Erskine  Harper,  deceased. 

2.  A.  Robertson,  Sheriff -clerk  of  Nairn. 

3.  Alex.  L.  M'Clure,  Advocate-depute. 

4.  James  Cameron,  Keeper  of  the  Register  of  Deeds,  in  room 

of  Alex.  Forbes,  retired. 

5.  James  Mljenon,  Sheriff-clerk  of  Ross-shire. 

6.  C.  N.  Johnston,  Sheriff  of  Caithness,  Orkney,  and  Zetland, 

in  room  of  Sheriff  Thorns,  resigned. 

7.  Charles  Rampini,   Sheriff  of  Dumfries,   in  room   of  James 

Wallace,  resigned. 

8.  J.  G.  Webster,  Sheriff-Substitute  at  Lochmaddy,  transferred 

to  be   Sheriff-Substitute   at  Elgin,    in   room   of   Charles 
Rampini,  promoted  to  Dumfries. 

9.  Scott  Moncrieff  Penney,  to  be  Sheriff- Substitute  at  Loch- 

maddy, in  room  of  J.  G.  Webster,  transferred  to  Elgin. 

10.  Lord  President  Robertson,  appointed  a  Lord  of  Appeal,  in 

room  of  Lord  Watson,  deceased. 

11.  J.  Blair  Balfour  (Lord  Kinross),  appointed  Lord  President. 

12.  J.   D.   Sym,  Sheriff-Substitute  at  Perth,   in   room  of  John 

Graham,  deceased. 

13.  William  Boa,  Keeper  of  the  Rolls  of  the  First  Division. 

14.  C.  Kincaid  Mackenzie,  interim  Sheriff  of  Dumfries  during 

Sheriff  Rampini's  absence. 

15.  John  Rankine,  interim  Sheriff  of  the  Lothians,  &c.,  in  absence 

of  Sheriff  Rutherfurd. 

MlSCBLLANBOUS. 


Professor  Nicoll  (Divinity),  Aberdeen. 
Professor  Thomas  (Natural  History),  Aberdeen. 
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1900. 

1.  J.   S.    Saunders,   O.C.S.,   Second   Division,   in  room  of   W. 

Anderson,  deceased. 

2.  George    Watt,    SherifE-clerk,    Forfar,    in    room    oi   Thomas 

Congleton,  deceased. 

3.  Sir  Kenneth  Mackenzie,  Remembrancer  for  Scotland,  in  room 

of  Reginald  Macleod,  appointed  Registrar-GeneraL 
i.  R.  T.  Yoimger,  Advocate-depute. 

5.  A.  O.  M.  Mackenzie,  Advocate-depute. 

6.  Hay  Shennan,  Sheriff-Substitute  of  Ross  and  Cromarty  at 

Dingwall. 

7.  Alexander  Moffat,   Sheriff-Substitute  of  Caithness,  Orkney, 

and  Zetland. 

8.  C.  N.  Johnston,  Sheriff  of  Inverness,  Elgin,  and  Nairn,  in 

room  of  Sheriff  W.  Ivory. 

9.  John  Wilson,  Sheriff  of  Caithness,  Orkney,  &c.,  in  rooin  of 

C.  N.  Johnston. 

10.  J.  A.  Fleming,  Sheriff  of  Dumfries,  on  resignation  of  Charles 

Rampini. 

11.  John  Chisholm,  interim  Sheriff  of  Fife,  <kc.,  during  Sheriff 

Mackay's  absence. 
V2.  Sir  Kenneth  Mackenzie,  Registrar  of  Joint-Stock  Companies. 
13.  L.  T.  Napier,  Sheriff- Substitute  of  Dumfries  and  Galloway. 
U.  C.  J.  Guthrie,  Sheriff  of  Ross  and  Cromarty,  on  Sheriff  W.  C. 

Smith  resigning  to  contest  a  seat  in  ParUament  at  election 

of  1900. 

15.  Thomas  A.   Fyfe,  appointed  one  of  the  Sheriff -Substitutes 

at  Glasgow  on  death  of  Sheriff  Spens. 

16.  W.  G.  Scott  Moncrieff,  transferred  from  Elgin  to  Lanarkshire. 

17.  G.  Watson,  transferred  to  be  Sheriff -Substitute  at  Elgin,  <&c. 

18.  C.   C.   Maconochie,  senior  Sheriff-Substitute  at  Edinburgh, 

on  resignation  of  Sheriff  Hamilton. 

19.  L.    T.    Napier,    transferred    from    Sheriff-Substituteship    at 

Wigtown  to  Dumfries  and  Galloway. 

20.  A.   E.   Henderson,  transferred  from  Paisley  to  be  Sheriff- 

Substitute  of  the  Lothians. 

21.  W.  D.  Lyell,  transferred  from  Kirkcudbright  to  be  Sheriff- 

Substitute  at  Paisley. 

22.  L.    T.    Napier,    transferred   from   Wigtown   to    be   Sheriff- 

Substitute  at  Kirkcudbright. 

23.  George    Watson,    transferred    from    Inverness,    &c.,    to    be 

Sheriff-Substitute  at  Dumfries. 

24.  J.  P.  Grant,  transferred  from  Banff  to  be  Sheriff-Substitute 

at  Inverness. 

25.  James  S.  Saunders,  transferred  to  be  O.C.S.,  First  Division. 

26.  Joseph  Antonio,  O.C.S.,  Second  Division. 

27.  James  Reid,  Sheriff- Substitute  at  Banff,  in  room  of  J.  P. 

Grant,  transferred  to  Inverness. 

28.  John  MCrone,   Sheriff-clerk,   Sutherlandshire. 

29.  J.   H.   Begg,  transferred  to  Aberdeen  as  Sheriff-Substitute 

on  the  death  of  Sheriff  G.  W.  Burnett. 

M18GBLLANKOU8. 
Dr.   Marshall  Lang,  Principal  of  University  of  Aberdeen. 
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1901. 

1.  George  A.  Slight,  first  Clerk  of  Justiciary. 

2.  Alex.  Rae^  second  Clerk  of  Justiciary. 

3.  J.   C.   Shairp,   Sheriff-Substitute,  Ayr,  on  death  of  Sheriff 

Orr  Paterson. 

4.  A.   T.  Gl^g  succeeds  J.   H.   Begg  soi  Sheriff-Substitute  at 

Greenock. 

5.  C.  Eincaid  Mackenzie,  Sheriff  of  Fife  and  Kinross,  on  Sheriff 

Mackay's  resignation. 

6.  J.  Foster,  Sheriff -clerk,  Elgin. 

7.  J.  C.  Guy,  Advocate-depute. 

8.  J.  W.  Moir,  Sheriff-clerk,  Clackmannan. 

9.  John  Cairns,  D.C.S.,  in  room  of  G.  Marrable,  resigned. 

10.  R.  Maxwell  Main,  A.C.S.,  in  room  of  John  Cairns,  promoted. 

11.  E.   T.   Salvesen,  Sheriff  of  Berwick,  Ac,  on  the  death  of 

Sheriff  R.  Vary  Campbell. 

12.  D.  J.  Mackenzie,  Sheriff-Substitute  at  Wick,  to  be  Sheriff- 

Substitute  of  Ayrshire  at  Kilmarnock  on  death  of  Sheriff 
HaU. 

1902. 

1.  J.  Dean  Leslie,  Sheriff-Substitute  of  Clackmannan,  in  room 

of  Sheriff-Substitute  Tyndall  Bruce  Johnston,  resigned. 

2.  Scott     Moncrieff    Penney,     Sheriff -Substitute     at    Portree. 

succeeds  Sheriff-Substitute  Shairp,  transferred  to  Ayr. 

3.  George  J.  Campbell,  Sheriff-Substitute  at  Stomoway,  trans- 

ferred to  Portree. 

4.  Dudley  Stuart,  to  be  Sheriff-Substitute  of  Caithness,   iVc, 

at  Wick. 
6.  Francis  Squair,  Sheriff-Substitute  of  Lews,  in  room  of  Sheriff 
G.  P.  Campbell,  transferred  to  Skye. 

6.  P.   J.   Blair,  Sheriff-Substitute  at  Dumbarton,   in  room  of 

Sheriff-Substitute  Gebbie,  resigned. 

7.  A.  0.  M.  Mackenzie,  Sheriff-Substitute,  Lanarkshire,  in  room 

of  Sheriff  Mair,  resigned. 

8.  Ewan  Macpherson,  legal  secretary  to  Lord  Advocate  in  room 

of  T.    R.   Clark,   resigned. 

MlSCBLLANBOUS. 

Professor  Kerr  (Natural  History),  Glasgow. 
Professor  Baikie  (Moral  Philosophy),  Aberdeen. 

1903. 

1.  William  Guthrie,  Sheriff  of  Lanarkshire,  in  room  of  Sheriff 

Berry,  deceased. 

2.  A.  S.  D.  Thomson,  Sheriff- Substitute  of  Lanarkshire. 

3.  W.  S.  N.   Patrick,  Sheriff-clerk  of  Ayrshire. 

4.  W.  Weir  Grieve,  Sheriff-clerk  of  Lanarkshire,  on  death  of 

John  Downie. 

5.  R.   J.   Davidson,  Sheriff-clerk,  Fifeshire. 

6.  R.  0.  Pagan,  Clerk  to  Justices,  Cupar. 

7.  W.  C.  Steadman,  Clerk  of  the  Peace,  Jedburgh. 

8.  J.  S.  Curror,  Sheriff-clerk  of  Stirlingshire. 

9.  A.  Graham  Murray.  Secretary  for  Scotland,  in  room  of  Lord 

Balfour  of  Burletgh,  resigned. 
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10.  C.  S.  Dickson,  Lord  Advocate, 
n.  David  Dundas,  Solicitor-General. 

12.  James  Stewart,  Sheriff-clerk  of  Argyllshire  at  Dunoon. 
13:  John  Campbell,  Sheriff-clerk-depute,  Inveraray. 
14.  Malcolm    Sinclair,    Lochgilji^ead,    Clerk    of    the    Peace    for 
Argyllshire. 

1904. 

1.  Ewan  Macpherson,  Local  Government  Board. 

2.  R.  B.  Pearson,  legal  secretary  to  Lord  Advocate  in  room  of 

Mr.   Ewen  Macpherson. 

3.  Charles  C.  Maconochie,  Sheriff  of  Lothians  and  Peebles,  on 

retirement  of  Sheriff  Rutherfurd. 

4.  J.  C.  Guy,  Sheriff-Substitute  of  the  Lothians  and  Peebles, 

in  room  of  C.  C.  Maconochie. 

5.  A.  Orr  Deas,  Advocate-depute. 

6.  Hay  Shennan,    Sheriff- Substitute,   Dingwall,   transferred   to 

Dunfermline   on    resignation  of    Sheriff- Substitute   David 
Gillespie. 

7.  Hay  MacWatt,  Sheriff-Substitute,  transferred  from  Campbel- 

town to  Dingwall. 

8.  William  Wallace,  Sheriff-Substitute,  Campbeltown. 

9.  C.  J.  Bisset,  Sheriff-clerk,  Dundee. 

10.  Edward  Cowan,  Clerk  of  the  Peace,  Forfar. 

11.  William  Caesar,  Clerk  of  the  Peace,  Dundee. 

12.  James  Conner,  Clerk  of  the  Peace,  Aberdeen. 

13.  J.  C.  Dove  Wilson,  judge  of  the  Supreme  Court  of  Natal. 

14.  John  C.  Gardner,  Sheriff-clerk,  Kincardineshire,  in  room  of 

Robert  Tindal,  deceased. 

15.  Charles   S.    Taylor,    D.C.S.,    Second    Division,    in   room   of 

Martin  M.  M.  Prain,  deceased. 

16.  R.  W.  Hepburn,  A.C.S.,  in  room  of  Charles  Taylor,  pro- 

moted. 

1905. 

1.  Sheriff  Jameson  becomes  Lord  Ardwall  on   resignation   of 

Lord  Trayner. 

2.  Alexander  Moffat,  Sheriff -Substitute,  Kirkwall,  transferred  to 

Falkirk  on  death  of  Sheriff  Russell  Bell. 

3.  James  G.   C.   Broun,  Sheriff-Substitute,   Kirkwall,  in  room 

of  Sheriff  Moffat. 

4.  Right  Hon.  A.  Graham  Murray  becomes  Lord  President  in 

room  of  Lord  Kinross,  deceased. 

5.  The  Marquis  of  Linlithgow  becomes  Secretary  for  Scotland. 

6.  Solicitor-General   David   Dundas  becomes   Ix>rd  Dundas  on 

resignation  of  Lord  Moncreiff. 

7.  E.  T.  Salvesen  becomes  Solicitor-General. 

8.  C.  N.  Johnston  becomes  Sheriff  of  Perth  in  room  of  Lord 

Ardwall. 

9.  Sheriff  James  Ferguson,  transferred  from  Argyll  to  Inverness, 

Nairn,  &c.,  in  room  of  Sheriff  C.  N.  Johnston. 

10.  A.  L.  M'Clure  becomes  Sheriff  of  Argyll. 

11.  John  Chisholm,  transferred  from  Chancery  to  Roxburgh  on 

promotion  of  Sheriff  Salvesen. 

12.  F,  T.  Cooper,  Sheriff  of  Chancery. 
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13.  W.  M.  Gloag,  Profesaor  of  Scots  Law  in  Glasgow  University. 

14.  Andrew  Ross,  A.C.S.,  becomes  D.C.S.  on  death  of  Robert 

Brown,  D.C.S. 

15.  James  J.  Saunders,  O.C.S.,  First  Division,  becomes  A.C.S. 

on  promotion  of  Andrew  Ross. 

16.  Joseph  Antonio,  O.C.S.,  Second  Division,  transferred  to  First 

Division. 

17.  William  Drummond,  O.C.S.,  Second  Division. 

18.  William  Brown,  depute  Clerk  of  Session,  in  room  of  William 

Veitch,  deceased. 

19.  Walter  Stewart,  A.C.S.,  in  room  of  William  Brown,  pro- 

moted. 

20.  A.    T.    Glegg,   transferred    from   Greenock   to   be    Sheriff- 

Substitute  of  Lanarkshire  on  death  of  Sheriff  Strachan. 

21.  E.  W.  Neiah,  Sheriff-Substitute,  Greenock,  in  room  of  Sheriff- 

Substitute  Glegg,  transferred  to  Glasgow. 

22.  Sheriff  Henry  Johnston  becomes  Lord  Johnston  on  resigna- 

tion of  Lord  Toung. 

23.  Sheriff  Ferguson,  transferred  from  Inverness  to  Forfar,  as 

successor  to   Sheriff  Henry  Johnston,   promoted  to   the 
bench. 

24.  Sheriff  John  Wilson,  Ross,  transferred  to  Inverness  in  room 

of  Sheriff  Ferguson. 

25.  Sheriff  F.  T.  Cooper,  transferred  from  Chancery  to  Caithness, 

Orkney,  and  Zetland. 

26.  George  Watt,  K.C.,  Sheriff  of  Chancery. 

27.  E.  T.  Salvesen,  Solicitor-General,  appointed  Lord  Salvesen 

on  resignation  of  Lord  Eincairney. 

28.  J.  A.  Clyde,  K.C.,  Solicitor-General. 

29.  Sheriff  C.  K.  Mackenzie  becomes  Lord  Mackenzie  on  resigna- 

tion of  Lord  Adam. 

30.  J.  F.  Mlicnnan  becomes  Sheriff  of  Ross  on  Sheriff  Cooper's 

resignation  to  become  candidate  for  Leith. 

31.  R.  T.  Tounger,  Sheriff  of  Fife,  in  room  of  C.  K.  Mackenzie, 

promoted  to  the  bench. 

32.  Greorge  D.  Balfour,  Keeper  of  Register  of  Deeds,  in  room  of 

James  Cameron,  deceased. 

33.  Register  of  Entails   transferred   to  Bill  Chamber   and   D. 

Antonio,  Clerk  of  the  Bills,  appointed  Keeper  thereof. 

In  this  list  we  have  not  given  the  names  of  any  procurators- 
fiscal  appointed  in  Scotland  during  the  twenty  years  under 
consideration,  as  these  appointments  are  not  always  political, 
being  made  by  the  Sheriff-Principal  with  the  approval  of  the 
Secretary  for  Scotland,  which  is  never  withheld. 


THE  SCOTS  PARLIAMENT. 
A  Review. 
Abebdeen  is  carrying  ofi  the  honours  of  Scots  constitutional 
history.  A  great  theme  has  been  long  waiting  for  the  fit 
workman;  the  Scottish  Parliament  badly  needs  a  chronicler. 
Mr.  Rait,  now  of  Oxford,  a  native  of  Aberdeen,  and  Professor 
Terry,   of   Aberdeen    University,    have    between    them    made 

Digitized  by  LjOOQ IC 


44  THE   SCOTS   PARLIAMENT.  [Feb. 

admirably  the  necessary  constitutional  commencement,  clearing 
the  way  finely  for  future  workers.*  Both  have  earned  the 
thanks,  and,  had  that  been  necessary,  would  have  been  entitled 
to  claim  the  indulgence  due  to  the  pioneer  service  of  bringing 
the  old  facts  into  the  newer  light  of  current  comparative 
scrutiny  and  criticism.  But  neither  essayist  requires  to  plead 
excuses.  The  earlier  book,  which  took  the  Stanhope  prize  at 
Oxford  in  1899,  may  be  reckoned  the  first  real  modem  account 
of  the  origin  and  progress,  functions  and  place  of  the  parlia- 
mentary institutions  of  this  country  from  its  rudiments  under 
the  Anglo-Norman  dynasty  till  "  the  end  o*  an  auld  sang '' 
(as  with  a  touch  of  poetry  the  Chancellor  called  it),  at  the 
Union  in  1707.  It  had  been  a  vastly  different  institution  from 
the  English  Parliament,  which — the  creation  of  special  oppor- 
tunities and  conditions,  an  evolution  of  centuries  of  history — 
was  the  supreme  achievement  of  the  English  people  and  the 
concrete  expression  of  all  their  struggles  and  their  sacrifice. 
Scotland  had  no  occasion  for  De  Montforts  or  Hampdens.  In 
the  North  a  statute  required  the  sasine  of  effect  to  give  it 
cogency,  so  that  the  feudist  Craig  could  speak,  not  without 
suspicion  of  banter,  concerning  the  principle  which  gave  Acts 
of  Parliament  the  sacrosanct  force  of  "  Delphic  oracles/'  or 
the  immutability  of  the  "  decrees  of  the  Medes  and  Persians." 
Repeal  was  unnecessary  when  desuetude  would  do. 

A  general  doctrine  enunciated  by  Mr.  Rait  is  that  the 
history  of  institutions  cannot  be  written  from  their  own  records. 
But  Mr.  Rait  himself  cheerfully  proceeds  to  illustrate  the  con- 
ti*ary.  External  sources  there  are,  which  are  little  used ;  the  best 
material  is  unquestionably  that  of  the  parliamentary  registers 
and  the  Acts  themselves,  fragmentary  as  both  are  until  the 
middle  of  the  fourteenth  century,  when  the  series  of  minutes 
of  Parliament,  if  they  may  be  so  railed,  begins  to  assume  a 
fairly  continuous  shape.  It  has  not  been  reaerved  for  the 
present  writers  to  discover  the  essential  distinctions  between 
the  Scots  Parliaments  and  those  of  England.  Scottish  con- 
stitutional jurists  in  the  seventeenth  and  eighteenth  centuries 
discussed  them.  The  special  characteristics  of  the  Scots 
Legislature  were  chiefly  these,  that  the  three  estates  met  in 
one  chamber  and  deliberated  jointly;  that  actual  legislation 
was  entrusted  to  a  select  committee,  "  the  lords  of  the  articles  " ; 
that  the  power  of  the  purse  was  common  to  the  three  estates, 

•  **  The  SoottUh  Parliament  before  the  Union  of  the  Crowns,"  By  Robert  S, 
Kait.     Blackie&Son.     1901.     (58.net.) 

**  The  Scottish  Parliament :  its  Constitution  and  Procedure,  1003-1707."  By 
Charles  Sanford  Terry.     MacLehose  &  Sons.     1905.     (10B.net.) 
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money  bills  not  being  distinguished  from  others ;  and  that  the 
great  Officers  of  State,  nominees  of  the  Crown,  sat  in  Parlia- 
ment tx  officio.  Our  parliamentary  lawyers  two  hundred  and 
fifty  years  ago  could  not  tell  us  how  the  last-mentioned  practice 
arose;  and  these  newer  studies  do  not  record  the  solution.  In- 
evitably it  is  the  exemplar  of  Westminster  by  which  all 
national  representative  bodies  are  examined.  As  it  is  easy 
to  under-estimate  the  enormous  advance  in  parliamentary 
power  made  in  England  in  the  seventeenth  century,  so  it  is 
difficult  to  determine  without  bias  its  measure  of  attainment 
before.  Mr.  Bait  insists  that  the  Scots  Parliament  before 
the  Union  never  became  the  popular  instrument  of  the  nation's 
will.  Perhaps  the  demonstration  that  the  English  Parliament 
did  so  until  the  obstinacy  of  the  Stewart  sovereigns  made  the 
occasion,  might  find  an  occasional  awkward  hiatus  in  the  proof. 
In  his  clear,  orderly,  and  well-written  sections  on  the  vague 
beginnings,  the  development  which  came  with  the  royal  house 
of  Bruce,  and  the  composition  of  Parliament  as  defined  before 
James  I.  returned  from  his  English  prison,  Mr.  Bait  has- 
perhaps  with  studied  propriety- -refused  to  turn  aside  to  dis- 
cuss at  any  length  the  earlier  concepts  of  the  institution. 
Intuitions  of  freedom  moved  Scotland  to  the  heart,  and  she 
followed  them  with  unalterable  courage.  Did  she  not  respond 
to  the  possibilities  of  a  parliamentary  constitution  ?  Was  there 
an  English  example  she  did  not  follow?  Was  she  less  true 
to  liberty,  because  she  was  truer  to  tradition?  She  had,  of 
course,  her  own  rough  way  with  the  tyrannies  of  kings.  Hers 
certainly  was  not  the  constructive  way  of  precedent  on  prece- 
dent, which  gave  England  a  constitution  the  envy  of  the  world. 
Mr.  Bait  traces  in  the  life  of  the  Scots  Parliament  few  signs 
that  it  ever  was  more  than  an  engine  of  government,  or  that 
it  ever  manifested  an  independent  will.  As  a  governing  body, 
from  the  fifteenth  century  it  was  rivalled  by  the  Privy  Council ; 
as  a  popular  force  it  was  eclipsed  by  the  General  Assemblies 
of  the  seventeenth  century ;  its  finest  monument,  he  considers, 
was  the  perpetuation  of  its  judicial  side  in  the  creation  of  the 
Court  of  Session ;  and,  although  it  learned  much  in  the  strife 
over  the  Covenant  and  the  Bevolution,  Mr.  Bait  wisely  sheds 
no  tear  over  its  absorption  in  1707  as  a  changed  part  of  a 
greater  whole. 

Professor  Terry's  study  is  limited  to  the  period  between  the 
accession  of  James  YI.  to  the  English  throne  and  the  passing 
of  the  Act  of  Union.  His  estimate  of  the  place  of  Parliament 
in  Scots  history  makes  it  from  beginning  to  end  a  feudal  and 
non-popular  chamber,  which,  quickened  by  English  example, 
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manifested  extraordinary  vitality  and  aptness  for  legislation, 
debate,  and  administrative  work,  although  even  at  its  height 
it  never  took  the  position  of  power  among  the  people  of  the 
North,  possessed  by  the  House  of  Commons  in  the  South. 
"Pathetic  in  other  respects,"  says  the  Professor  eloquently, 
"  the  Union  is  tragic  in  this,  that  it  forever  closed  the  career 
of  Parliament  at  the  moment  when,  after  long  preparation, 
it  was  ready  and  able  to  play  a  fitting  part  in  the  nation's 
history."  The  doctrine  is  somewhat  Anglican,  but  is  funda- 
mentally shrewd  and  just.  Parliament  was  not  the  fighting 
weapon  of  the  Scot,  and  he  convinced  the  English  parlia- 
mentarians that  the  old  Scottish  way  of  fence  was  best  suited 
to  foil  Charles  I. 

Mechanism  of  Parliament,  its  constituent  parts,  its  meeting 
place,  its  rules  of  precedency,  debate,  and  vote,  the  standing 
orders  of  its  legislative  method — these  are  carefully  dealt  with 
by  Professor  Terry  with  infinite  reference  to,  and  stray  quotation 
of,  the  great  book  of  the  Acts  of  the  Parliaments  of  Scotland. 
He  has  elucidated  the  constitution  and  procedure  of  Parliament 
during  the  eventful  century  of  its  maturity.  Evidently  he  was 
even  more  of  a  mind  than  Mr.  Rait  to  write  the  history  <rf 
the  institution  from  its  own  records,  and  the  appendix  of 
enactments,  each  marking  some  new  departure  or  defining 
afresh  some  function  of  State,  enables  the  critic  at  his  ^ase 
to  check  generalisations  and  inferences.  While  the  subject  is 
the  .Scottish  House  of  Parliament  after  the  Union  of  the 
Crowns,  the  form  and  manner  of  the  earlier  House  have  been 
studied  also  and  are  exhibited  everywhere.  For  the  most  part 
the  old  features  persist  in  the  seventeenth  century  structure, 
of  which  this  essay  is  a  faithful  and  instructive  picture  from 
the  constitutional  standpoint. 

Parliament  is  considered  in  relation  to  its  machinery  and 
functions.  For  its  political  history,  as  an  active  body, 
treatment  on  a  far  larger  scale  would,  of  course,  be  required. 
It  is  to  be  hoped  that  the  two  authors  here  reviewed,  both 
young,  sympathetic,  and  ambitious,  may  be  drawn  to  the 
broader  theme. 

A  critic  who  was  more  anxious  to  find  vices  than  virtues 
would  no  doubt  have  a  few  things  to  point  out  regarding  both 
books.  He  would  probably  be  safe  in  suggesting  that  neither 
of  them  adds  much  in  the  way  of  fact  or  conclusion  not  already 
pretty  well  assessed  by  the  older  authorities;  and  he  might 
even  express  surprise  that  mention  is  not  made  of  one  or  two 
of  these — such,  especially  as  the  monumental  Wight,  from 
whose  Iftbours  much  profit  came.     On  the  initial  stages  of  the 
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institution  it  is  probably  worth  while  to  supplement  the 
instances  of  the  use  of  the  term  ''  parliament/'  first  found 
officially  in  1289.  For  the  term  is  on  record  more  than  a 
century  earlier.  Jordan  Fantosme,  in  his  valuable  and 
picturesque  contemporary  chronicle  of  Northern  events  during 
1173  and  1174,  tells  in  his  Anglo-Norman  rhyme  of  the  great 
council  held  by  William  the  Lion  in  the  former  year : 

Dune  tint  li  reis  Williame  sun  plenier  parlement, 
Dee  sages  de  sa  terre  volt  aver  loement. — ^11.  288-9. 

(Then  held  the  King  William  ^his  full  Poriiament, 
From  the  sages  of  his  land  he  wished  to  have  counsel.) 

From  this  it  is  a  long  cry  to  the  seventeenth  century,  when, 
after  the  Restoration,  it  was  still  possible  for  an  observer  to 
style  the  Scottish  Parliament  as  only  the  king's  '^  baron  court.'' 
Where  origins  are  debated  a  caveat  is  always  safe,  and  it  may 
here  be  hinted  that  the  blessed  word  communUas  has  not  even 
yet  exhausted  its  fine  possibilities  for  constitutionalist  wrang- 
ling. Nor  can  the  non-popular  character  of  Scots  Parliaments 
be  accepted  without  very  important  reserves,  one  of  which 
is  plainly  indicated  by  the  nicknames  given  to  various 
assemblies.  If  in  England  there  was  a  Mad  Parliament,  or  a 
Long  or  a  Short  Parliament,  the  Scots  epithets  were  equally 
characteristic;  for  instance,  the  Black,  Red,  Running,  and 
Cursory  Parliaments.  Such  names  ai^ue,  at  least,  a  keen 
spirit  of  popular  observation.  "  The  estates,"  we  are  told, 
"  voted  together."  What  then  of  the  contrary  doctrine  tantalis- 
ingly  mooted  and  left  vague  by  Craig?  Craig's  suggestion 
does  not  stand  alone,  that  at  one  time  the  voting  was  several, 
each  estate  voting  by  itself,  a  method  still  extant  in  the 
deliberations  of  the  various  ''  nations  "  at  a  rectorial  election. 
But  we  leave  the  discussion  to  the  future  labours  of  Mr.  Rait 
and  Professor  Terry.  From  Scottish  chronicles,  public  muni- 
ments, and  private  charters,  there  may  be  drawn  light  and 
colour  and  life  for  a  story  of  the  old  Scots  Parliament  as  in 
its  degree  a  sustained  reflection  of  the  national  existence.  The 
two  works  at  the  head  of  this  critique  are  complementary  of 
each  other,  both  excellently  conceived,  guided  by  the  same 
standards,  and  written  under  the  same  constitutional 
inspirations.  Naturally  from  this  mutual  standpoint  the 
antiquarian  interest  and  the  special  legal  qualities  of  the 
theme  take  secondary  rank  as  somewhat  away  from  the  main 
or  vital  line  of  inquiry.  Not  the  less  will  these  meritorious 
twin  studies  attract  the  regard  and  repay  the  attention  of 
men  of  law.  To  the  jurists  of  a  country  in  which  feudalism 
stijl  dominates  l^nd  tenxire  and  conveyancing,  there  is  ch^rm 
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in  every  stage  of  the  record  of  Scots  legislation,  as  the  body 
that  made  it  was  slowly  passing  from  a  feudal  council  into  a 
national  parliament,  itself  to  make  way — ne€  tamen  eonsume- 
hatur — for  a  Parliament  of  the  United  Kingdom. 


TRANSFERENCE  OF  CAUSES. 

An  interesting  point  in  procedure  recently  came  up  for  decision 
in  the  First  Division,  as  to  the  powers  possessed  by  the  Lord 
President  to  transfer  a  cause  from  the  junior  Lord  Ordinary 
to  another  Outer  House  judge.  It  arose  in  a  petition  under 
the  164th  section  of  the  Bankruptcy  Act  for  a  judicial  factor 
on  the  estate  of  a  deceased  person  in  Glasgow,  in  which  a 
number  of  highly  controversial  questions  had  arisen  between 
the  factor,  the  widow  of  the  deceased,  and  her  family.  Lord 
Salvesen  had,  when  junior  Lord  Ordinary,  declined  to  act  in 
the  case,  because  he  had  been  counsel  for  one  of  the  parties 
throughout  the  entire  proceedings,  and  the  Lord  President 
had,  under  the  powers  vested  in  him,  under  the  Distribution 
of  Business  Act  of  1857,  transferred  the  case  by  the  usual 
notice  in  the  rolls  of  Court  of  Lord  Johnston,  Ordinary.  Lord 
Johnston  partially  disposed  of  the  case,  but  ordered  proof 
on  two  points  arising  under  a  note  of  objections  stated  to 
the  factor's  accounts  by  the  widow.  She  reclaimed  to  the 
Second  Division  against  the  interlocutor  allowing  a  proof, 
but  the  reclaiming  note  was  dismissed  as  incompetent.  On 
the  case  coming  back  to  Lord  Johnston  the  widow  lodged 
a  minute  disclaiming  Lord  Johnston's  jurisdiction  and  craving 
that  the  ease  should  be  sent  to  the  present  junior  Lord  Ordinary 
(Lord  Mackenzie),  to  whom,  she  contended,  it  fell  to  be  auto- 
matically sent  as  soon  as  the  reclaiming  note  was  disposed  of 
by  the  Division. 

In  respect  of  the  novelty  of  the  question,  Lord  Johnston 
reported  the  case  to  the  First  Division  of  the  Court,  and 
counsel  for  the  widow  was  heard.  He  founded  on  the  29th 
section  of  the  Act  of  Sederunt  of  25th  November,  1857,  anent 
judicial  factors  appointed  under  the  164th  section  of  the  Bank- 
ruptcy Act  of  1856,  which  provides  that  **  all  proceedings  which 
in  this  Act  are  appointed  to  take  place  before  the  Court  shall, 
though  the  same  be  addressed  to  the  Lords  of  Council  and 
Session,  be  brought  before,  dealt  with,  and  disposed  of,  by  the 
junior  Lord  Ordinary  officiating  in  the  Outer  House,  or  by 
the  Lord  Ordinary  officiating  on  the  Bills  in  time  of  vacation." 

The  Lord  President,  without  calling  for  a  reply,  stated  that, 
after  advising  with  his  brethren  of  the  Second  Division  and  his 
colleagues  in  the  First  Division,  they  had  unanimously  come  to 
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be  of  opinion  that  the  ease  was  properly  sent  to  Lord  Johnston, 
and  would  remain  with  him  till  final  judgment  was  given.  He 
held  there  was  a  power  inherent  in  him  as  Lord  President,  not 
subject  to  the  control  of  any  litigant,  but  on  public  giounds, 
to  transfer  any  cause  to  another  judge,  and  in  this  case  the 
power  had  been  properly  exercised  for  the  interests  of  justice, 
and  as  Lord  Johnston  had  already  been  seized  with  the  case, 
and  had  partially  given  judgment  in  it,  it  was  for  the  best 
interests  of  the  litigants  that  he  should  finish  what  he  had 
begun.  The  other  judges  concurred,  and  the  case  accordingly 
went  back  to  Lord  Johnston  for  proof. 

The  point  is  entirely  new,  and  we  have  deemed  it  right 
to  note  it,  as  it  raised  an  important  question  as  to  the  right 
of  transfer  possessed  by  the  head  of  the  Court. 


letter  atott. 


A  Tbkatisb  on  Private  Imtbrnational  Law.  By  John  Weetlake, 
K.C.,  LL.D.,  assisted  by  Alfred  Frank  Topham,  LL.M., 
Barrister-at-law.  Fourlh  edition.  London :  Sweet  & 
Maxwell.     1905.    (16s.) 

Fifteen  years  have  elapsed  since  the  third  edition  of  this 
standard  treatise  appeared  in  1890,  and  four  unusually  impor* 
tant  cases  decided  in  England  have  moved  Professor  Westlake 
to  prepare  a  new  edition  which  has  not  only  been  revised  but, 
in  the  earlier  chapters,  recast.  The  cases  to  which  we  refer 
are  (1)  De  Niehoh  v.  Curlier,  1900,  A.C.  21,  where  the  House 
of  Lords  decided,  in  accordance  with  the  view  long  advocated 
by  Professor  Westlake,  that  a  change  of  domicile  subsequent 
to  marriage  operates  no  change  in  the  proprietary  relations 
of  husband  and  wife;  (2)  Le  Mesurier,  1895,  A.C.  517,  where 
the  Privy  Council  in  an  appeal  from  Ceylon  held  that,  for  the 
international  validii^  of  a  decree  of  divorce,  jurisdiction  cannot 
be  founded  by  residence  short  of  that  required  for  domicile; 
and  (3)  Winans  v.  Attorney- General ,  1904,  A.C.  287,  in  which 
Lord  Macnaghten  in  the  House  of  Lords,  following  Lord 
Westbury  in  Udny,  1869,  pointedly  dissented  from  the  famous 
maxim  laid  down  by  Lord  Cranworth  in  Moorhouse  v.  Lord, 
that  the  animus  required  in  change  of  domicile  was  quaierviis  in 
Ulo  esuere  patriam — a  maxim  which  was  revived  in  an 
unguarded  moment  by  Lord  Halsbury  when  the  Brooks  case 
was  recently  in  the  House  of  Lords. 

The  '^ain  interest  of  the  new  edition  attaches  to  the 
discussion  of  the  renvoi  theory  in  connection  with  the  case 
of  in  re  Johnson — Roberts  v.  Attorney-General,  1903,  1  Ch.  821, 
in  which  a  controversy  that  long  has  agitated  legal  writers  on 
the  Continent,  made  its  first  appearance  under  that  name  in 
the  English  Law  Beports.  Professor  Westlake's  discussion, 
though  it  cannot  be  compared  for  fulness  and  acuteness  with 
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the  masterly  brochure  *  which  Ur.  Pawley  Bate  published  in 
1904,  under  a  title  almost  misleadingly  modest,  has  the  merit 
and  importance  of  being  the  first  discussion,  in  a  recognised 
English  text-book,  of  a  controversy  which  is  fundamental  in 
the  whole  subject  of  International  Private  Law.  Because  of 
its  importance,  Professor  Westlake  deals  with  it  in  his  second 
chapter  after  his  historical  introduction. 

The  controversy  has  been  accentuated,  though  not  origi- 
nated, by  the  introduction  in  some  countries  (of  which  the 
German  Empire  is  the  latest  example)  of  nationality  as  the 
criterion  of  personal  law,  while  others,  notably  Great  Britain 
and  Denmark,  have  retained  domicile  for  that  purpose.  A 
conflict  between  the  two  systems  frequently  arises,  and  of  this 
the  stock  instance  is  usually  taken  from  the  law  of  personal 
status,  although  the  law  of  contract,  or,  indeed',  any  other 
branch  of  the  law,  may  supply  examples.  An  Englishman, 
aged  twenty,  dies  domiciled  in  Italy,  where  majority  is  fixed 
at  the  age  of  eighteen,  leaving  a  will.  The  question  of  his 
testamentary  capacity  comes  before  an  English  Court,  which 
is  in  use  to  settle  such  questions  By  reference  to  the  law  of  the 
domicile,  in  this  case  the  law  of  Italy.  But  Italy  is  one  of 
those  countries  which  decide  questions  of  personal  status  by 
the  law  of  the  nationality.  What  law,  then,  is  the  English 
judge  to  apply?  Shall  it  be  the  local  law  of  Italy,  or  does 
that  law^  refer  the  matter  back  to  the  law  of  England  for 
decision?  For  the  solution  of  this  conflict  the  renvoi  theory 
has  been  propounded,  which  decides  it  in  all  cases  by  means  of 
the  ''reference  back." 

Now,  the  whole  controversy  arises  out  of  the  ambiguity  in 
the  expression,  "  law  of  the  nationality "  w  **  law  of  the 
domicile."  For  these  phrases  may  mean  either  the  internal 
law  prevailing  in  the  country  of  nationality  or  domicile,  or 
they  may  mean  not  only  that  law,  but  also  the  rules  of 
international  private  law,  administered  bv  its  Courts.  In  other 
words,  the  expression  may  mean  either  t^e  material  law  alone, 
or  the  material  law  plus  (what  may  be  called  for  shortness^ 
sake)  the  conflict  rules.  The  opponents  of  the  renvoi  theorj', 
among  whom  Dr.  Bate  is  one,  urge,  as  a  main  objection,  that 
a  reference  to  the  law  of  the  domicile  in  the  latter  sense  of  the 

f)hrase,  as  meaning  both  material  law  and  conflict  rules, 
ogically  involves  a  circvlus  inextricaWis,  a  perpetual  reference 
from  one  system  to  another  which  yields  no  result,  and  which, 
if  once  begun,  ought  to  be  followed  out  strictly.  For  if  the 
reference  is  stayed  to  enable  the  English  judge  to  apply  English 
law  to  the  question,  then  the  law  of  the  domicile  is 
illogically  used  in  a  different  sense  from  the  "law  of  the 
nationality,"  since  the  former  expression  includes  the  conflict 
rules,  while  the  latter  excludes  them.  There  is,  moreover, 
the  further  objection  that,  if  an  English  and  an  Italian  judge 
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*  Notes  on  the  Doctrine  of  Renvoi  in  Priv'ate  International  Law."  By 
Jbhn  Pawley  Bate,  Reader  of  International  Law,  Ac,  in  the  Inns  of  Court 
London :  Stevens  &  Sons,  Limited.     1904.     (2s.  6d.) 
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in  a  similar  matter  accept  the  renvoi^  each  applies  the  law 
of  the  other,  and  in  each  case  wi^h  contradictor^r  results.  The 
first  objection  Professor  Westlake  meets  in  an  ingenious  way. 
He  considers  that  such  a  case'  may  be  solved  by  ''an 
examination  of  the  true  meaning  of  the  principle  of  domieile/' 
which  is  the  expression  of  the  view  that  the  world  is  divided 
for  the  purposes  of  private  law  into  civil  societies  based  on 
domicile.  When,  therefore,  an  English  judge  finds  that  in  a 
foreign  country  domicile  is  replaced  by  nationality,  he  is 
entitled  to  conclude  that  civil  society  based  on  domicile  dues 
not  exist  there,  and  to  regard  domicile  as  eliminated  from  the 
case.  He  is  accordingly  entitled  to  regard  the  English  de  cujiM 
domiciled  in  that  country  as — let  us  say — not  having  attained 
majority  sooner  than  he  would  have  attained  it  in  England. 
Professor  Westlake's  result  agrees  with  that  reached  by  accept- 
ing the  renvoi,  but  is  based  on  an  entirely  different  considera- 
tion, viz.,  that  the  foreign  law-giver  in  question  disclaims 
authority  in  respect  of  personal  statue  over  aliens  domiciled  in 
his  territory. 

With  every  respect  for  Professor  Westlake's  great  authority, 
we  feel  convinced  by  the  weighty  arguments  which  Dr.  Bate 
has  set  forth  so  well  for  the  rejection  of  the  theory,  and  we 
cannot  help  thinking  that  the  judgment  in  in  re  Johnston 
would  have  been  different  if  any  of  the  parties  had  had  an 
interest  to  urge  the  application  of  the  law  of  the  British 
testatrix's  actual  domicile  (Baden)  as  agaiust  the  law  of  her 
nationality  (which  was  held  to  mean  the  Law  of  her  domicile  of 
origin:  Malta). 

It  is  interesting  to  note  that,  while  the  Institute  of  Inter- 
national Law  in  1900  condemned  the  renvoi  theory  by  a  large 
inajoriiy,  it  is  adopted,  by  way  of  exception,  in  the  introductory 
Act  to  the  Civil  Code  for  the  German  Empire  of  1900  and  in 
the  Hague  Conventions  of  1902  (in  which  Great  Britain  took 
no  part)  on  marriage,  divorce,  and  guardianship  of  infants. 


Elements  of  Law  considbkbd  with  refbrbncb  to  the  Principles 
OF  General  Jubisfrttdence.  By  Sir  William  Markby,  K.C.I.E., 
D.C.L.,  &c.,  Reader  in  Indian  Law  in  the  University  of 
Oxford.  Sixth  edition.  Oxford:  At  the  Clarendon  Press, 
1905.     (128.  6d.  net.) 

This  work,  which  was  first  published  in  1871,  is  based  on  a 
series  of  lectures  delivered  to  a  small  class  of  Hindoo  and 
Mohammedan  law  students  in  Calcutta  in  1870,  and  was  designed 
to  meet  the  need,  then  widely  felt,  of  an  elementary  text-book 
for  the  use  of  law  students  at  the  English  Universities.  So 
well  has  it  achieved  its  author's  aim  and  proved  its  value 
that  it  now  appears  in  a  sixth  edition,  and  needs  no  further 
commendation.  We  content  ourselves  with  statins,  for  the 
benefit  of  those  who  may  not  be  familiar  with  the  book,  that 
while  the  author  is  a  follower  of  Austin  in  his  definition  of  the 
science  of  law,  he  is  very  far  from  neglecting  the  results  of 
historical  and  comparative  jurisprudence.     Particularly  in  the 
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cliapter  on  Succession,  his  knowledge  of  Indian  law  has  enabled 
him  to  throw  most  interesting  light  on  the  European  con- 
ception of  that  institution  from  the  early  history  of  the 
Hindoo  and  Mohammedan  systems  of  law.  If  we  might 
make  a  suggestion,  it  is  that  on  page  362,  where  he  mentions 
that  the  classification  of  heirs  known  as  the  parerUelenordwimg 
was  known  to  the  ancient  Germanic  law  and  still  survives  with 
modifications  in  Austria,  he  misht  also  have  stated  that  it  has 
been  deliberately  adopted  in  tne  recent  Civil  Code  for  the 
German  Empire  of  1900. 

A  Handbook  of  Commbrcial  Law.  By  Frederick  George  Neave, 
LL.D.  (Lond.,  Gold  Medalist),  Solicitor.  London  :  EfSngham 
Wilson.     1906.     (38.  6d.  net.) 

In  the  260  pages  of  this  handbook  will  be  found  a  very 
lucidly  written  and  readable  account  of  the  Commercial  Law 
of  England,  suitable  for  the  use  of  laymen.  The  work  is 
divided  into  three  parts,  the  first  of  which  deals  with  contracts 
generally ;  the  second  with  the  relationship  subsisting  between 
the  parties  to  a  contract,  as,  for  instance,  principal  and  agent, 
partnerships  and  companies ;  while  the  third  deals  with  particu- 
lar contracts,  including  sale  of  goods,  bills  of  exchange, 
guarantee,  lien,  pledge,  bills  of  sale,  insurance,  Ac.  The 
business  man,  for  whose  use  the  book  is  intended,  will  find  it 
written  in  clear  and  non-technical  language,  and,  as  it  deals 
with  transactions  of  everyday  life,  he  will  find  it  a  most 
useful  addition  to  his  library. 


A  Practical  Guide  to  the  Death  Duties  and  to  the  PaBPARATroN 
OF  Death  Duty  Accounts.  By  Charles  Beatty,  Solicitor,  of 
the  Estate  Duty  Office,  Someraet  House.  London :  Effingham 
Wilson.     1906.     (48.) 

The  author  of  this  book  is  well  qualified  to  act  as  a  guide 
to  legal  practitioners  in  matters  relating  to  death  duties  and 
death  duty  accounts,  as  he  was,  in  the  first  place,  a  solicitor 
having  the  conduct  of  death  duty  matters,  and  is  now  an 
examiner  of  accounts  in  the  Estate  Duty  Office.  So  many  com- 
plicated questions  arise  in  connection  with  death  duty  matters 
that  the  task  of  the  author  is  not  an  easy  one,  but  he  has  been 
able,  within  the  space  at  his  command,  to  give  much  valuable 
information  which  will  be  found  of  great  use  to  the  legal 
practitioner,  especially  as  he  has  enlarged  on  the  various 
questions  which,  in  his  experience,  he  finds  arise  most  fre- 
quently. The  book  contains  an  accurate  table  of  oases,  and  a 
table  of  the  various  statutes  relating  to  death  duties. 


At  Banchorv,  on  15th  January,  Mr.  John  Watt,  jun., 
advocate,  Aberdeen,  of  the  firm  of  Messrs.  J.  &  J.  S.  Watt, 
advocates.      Mr.  Watt,  who  had  reached  the  advanced  age  of 
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eighty^three  years,  had  been  in  failing  health  for  a  consideraUe 
time,  but  had  been  able  more  or  less  to  attend  to  business  up 
till  a  few  months  before  his  death.  The  deceased  gentleman, 
who  belonged  to  a  well-known  Aberdeen  family,  served  his 
legal  apprenticeship  in  the  office  of  Bailie  Alexander 
Henderson,  and,  after  gaining  some  experience  in  Edinburgh, 
he  commenced  business  in  Turriff,  when  he  held  several  public 
appointments.  In  1857  Mr.  Watt  transferred  his  business 
from  the  latter  place  to  Aberdeen,  where  he  became  well  known 
as  an  able  ana  successful  practitioner.  In  his  early  years 
deceased  had  a  large  Court  business,  but  latterly  confined 
himself  to  chamber  practice.  For  the  past  twenty-three  years 
his  son,  Mr.  J.  Stewart  Watt,  has  been  a  partner  with  his 
father,  and  for  nearly  all  that  time  he  has  taken  the  active 
management  of  the  nrm's  business.  In  politics  the  deceased 
was  an  enthusiastic  Liberal.  Mr.  Watt  was  specially  well 
known  in  Aberdeen  from  the  interest  he  took  in  Salvation  Army 
matters  and  from  the  service  he  rendered  to  the  Army  and 
**  General "  Booth,  not  only  in  Aberdeen,  but  throughout  the 
North  of  Scotland.  He  is  survived  by  two  sons  and  five 
daughters. 

At  Irvine^  on  24th  January,  Mr.  James  Dickie,  town-clerk 
of  Irvine.  Mr.  Dickie  attended  to  business  on  the  same  day 
at  his  office,  and  was  to  all  appearance  in  his  usual  state  of 
health.  In  accordance  with  a  well-known  habit,  he  returned 
to  the  burgh  buildines  after  office  hours  to  push  forward  some 
of  his  work.  The  burgh  officer  heard  him  enter  at  about 
eight  o'clock,  but  took  no  special  notice  of  the  fact.  After 
ringing  the  ten  o'clock  bell  the  officer  entered  the  room  Mr, 
Dickie  had  been  working  in,  and  found  him  lying  dead 
on  the  floor  beside  his  desk.  Dr.  Wilson,  who  was  called, 
stated  that  death  had  been  due  to  heart  failure.  Mr.  Dickie 
was  a  native  of  Irvine,  and  since  the  early  seventies  has  been 
one  of  the  town's  most  prominent  figures.  He  was  appointed 
joint  town-clerk  of  the  burgh  in  1873,  and  on  the  death  of 
Mr.  David  Gray,  two  years  later,  was  appointed  town-clerk. 
Amongst  other  numerous  public  appoinianents  held  by  him 
were  those  of  the  clerk  to  the  local  authority  and  heritors,  joint 
procurator-fiscal  for  the  Irvine  district,  assessor  of  Burgh  and 
Dean  of  Guild  Courts,  and  secretary  to  the  Irvine  Harbour 
Trustees  and  Irvine  District  Water  Board.  He  was  an 
authority  on  all  matters  relating  to  the  history  of  the  royal 
burgh  of  Irvine,  and  as  secretary  of  the  Irvine  Burns  Club 
took  special  pride  in  his  charge  "of  the  printer's  manuscripts 
of  the  "  Cottar's  Saturday  Night,"  "  The  Address  to  the  Deil," 
and  "  The  Holy  Fair."  In  recent  years  Mr.  Dickie  occupied 
the  position  of  Dean  of  the  Faculty  of  Procurators. 

At  Maxweltown,  on  29th  January,  Mr.  Andrew  Johnstone, 
town-clerk  of  Langholm.  Mr.  Johnstone  was  going  about  as 
usual  on  the  Sunday,  but  became  unwell  during  the  night,  and 
called  for  assistance  at  a  quarter  to  two  o'clock  on  the  Monday 
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morniag,  and  expired  a  few  minutes  afterwards.  He  was  about 
sixty-one  years  of  age,  and  had  been -in  Lanebolm  for  fully 
thirty  years.  He  was  sole  agent  of  the  Britisn  Linen  Bank, 
and  had  a  large  legal  practiee. 

At  Milngavie,  on  29th  January,  Mr.  John  Cranmer,  town- 
clerk  of  Milngavie.  Mr.  Cranmer,  who  was  a  native  of  the 
Vale  of  Leven,  went  to  Milngavie  when  quite  a  youncf  man, 
and  for  nearly  half  a  century  he  filled  an  important  place  in 
the  public  life  of  the  town  and  district.  He  held  the  position 
of  town-clerk,  and  clerk  and  treasurer  to  the  School  Board 
of  New  Kilpatrick  for  over  thirty  years. 


Pabliament  House,  bth  February,  1906. 
Now  that  the  "hurly  burly"  of  the  election  is  over,  and  the 
precincts  of  the  Court  have  resumed  their  usual  condition, 
one  can  take  note  of  the  fate  of  the  several  legal  candidates 
who  started  electioneering  at  the  rising  of  the  Court  for 
the  Christmas  recess.  Among  the  first  was  Mr.  Crabb  Watt, 
who,  in  the  western  parts  of  the  constituency  of  Ross  and 
Cromarty,  made  splendid  headway,  and  had  most  encouraging 
meetings  during  the  first  fortnight  of  his  tour.  Latterly,  as  he 
progressed  eastward,  however,  it  became  evident  that  Mr.  Weir 
still  enjoyed  the  confidence  of  this  portion  of  the  constituency, 
and  when  the  election  day  came  Mr.  Watt  was  defeated  by  a 
large  majority.  As  for  Mr.  Lawrence  Strain,  even  with  the  aid 
of  the  Free  Church  vote  and  circular,  he  had  no  chance  from  the 
first  against  such  a  popular  member  as  Mr.  Dewar,  and  he  was 
also  handicapped  by  having  been  put  into  the  field  for  a  county 
like  Inverness  at  the  eleventh  hour.  In  like  case  the  Liberals 
sent  Mr.  A.  M.  Anderson  to  Ayrshire  at  far  too  late  a  time 
to  fight  a  triangular  contest  there  against  the  sitting  member 
and  a  Labour  candidate,  as  was  seen  when  the  poll  was  declared. 
Mr.  Clark  Hutchison  in  like  manner  started  very  late  in  his 
contest  in  Argyllshire  against  a  popular  member  like  Mr. 
Ainsworth,  and,  though  he  polled  more  votes,  had  still  a  large 
majority  against  him.  Mr.  Clyde,  who  is  justly  called  the  pride 
of  the  Parliament  House,  made  one  of  the  most  gallant  and  able 
fights  in  Scotland  during  the  election,  and  if  sterling  ability 
and  eloquence  could  have  prevailed  he  would  have  won,  but 
Alloa  and  Clackmannan  stuck  to  their  traditions  by  largely 
increased  majorities,  and  he  lost.  Mr.  Will.  C.  Smith,  one 
of  our  best  Parliament  House  politicians,  failed  very  badly  in 
South    Edinburgh,    for,    notwithstanding   his   high   oratorical 
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power  and  vigour,  the  working  men  of  Fonntainbridge,  Gorgie, 
and  Dairy  gave  Mr,  Uewar,  K.C.,  his  majority  of  3000  odds, 
and  thus  completely  counteracted  the  large  Unionist  vote  in 
Newington.  Mr;  Frank  Cooper  made  a  most  deteiinined  and 
unwearied  attack  •  on  Mr.  Munro-Ferguson's  seat  in  Leitb, 
but  only  succeeded  in  largely  increasing  the  Radical  majority 
in  the  burghs. 

There  is  universal  regret  on  both  sides  at  the  loss  by  the 
ex-Lord  Advocate  of  his  seat  in  Bridgeton,  for  which  he  fought 
most  gallantly,  and  but  for  the  debacle  on  the  earlier  parts 
of  the  contest  in  England  he  might  have  pulled  through.  But 
when  the  election  day  came  every  wavering  elector  threw  in 
his  vote  with  the  majority,  and  so  Mr.  Dickson  lost  by  1500 
votes  the  seat  he  fought  and  won  in  1900  by  991.  It  is  to 
be  hoped  a  seat  will  soon  be  found  for  him  to  enable  the 
Opposition  to  have  a  Scottish  legal  member  to  criticise  any  new 
legislation  brought  in  by  the  Government  relative  to  our 
northern  kingdom,  as  at  present  there  is  no  legal  member 
on  the  Conservative  side  in  politics  from  Scotland,  except  Mr. 
Mitchell-Thomson,  who  was  able  to  snatch  one  of  the  divisions 
of  Lanarkshire  through  there  being  a  triangular  contest  there. 

Mr.  William  Thomson,  having  missed  receiving  a  legal 
appointment  which  the  Lord  Advocate  believed  he  had  it  in 
his  power  to  ofEer  him,  thereafter  went  north  to  fight  Sir 
Arthur  Bignold  in  the  Northern  Burghs,  and,  though  he  looked 
all  through  the  contest  the  favourite,  was  beaten  by  the  sitting 
Conservative  member  by  a  small  majority  of  a  little  over  90 
votes.  Mr.  A.  H.  B.  Constable  fought  a  gallant  uphill  fight 
for  Kirkcaldy,  but  the  Radicalism  of  the  Lang  Toon  left  him 
very  far  behind. 

As  for  the  two  law  officers  of  the  Crown,  Mr.  <Shaw  and  Mr. 
lire,  they  held  quite  safe  seats,  and  though  plain,  blunt,  honest 
Sir  Conan  Doyle  spared  no  pains  to  instruct  the  Border  Burghs 
on  fiscal  questions,  Mr.  Shaw's  hold  on  the  burghs  has  not 
been  loosened  but  strengthened.  Mr.  Ure  easily  disposed  of 
the  English  K.C.  who  entered  on  the  Linlithgow  contest  far 
too  late  for  any  chance  of  success.  Mr.  Guy  Speir  was  also 
defeated  in  Bute  by  an  increased  majority  over  last  year. 

As  I  said  in  my  last  letter,  only  two  law  agents  went  into 
the  contest,  Mr.  A.  W.  Black  for  Banff  and  Mr.  Joseph  Dobbie 
for  the  Ayr  Burghs.  The  former  seat  was  never  in  danger, 
but  the  latter  was,  as  the  majority  in  the  bye-election  two 
years  ago  was  only  34.  Therefore  the  former  was  easily  held 
by  a  very  large  majority,  while  Mr.  Dobbie  lost  his  in  his 
second  contest  with  Mr.  Younger,  who  scored  on  the  occasion 
with  a  majority  of  261.  j 
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An  English  lawyer,  but  a  Scotsman  by  birth,  viz.,  Mr. 
Balfour-Browne,  K.C.,  contested  Dumfriesshire,  and,  though 
an  excellent  candidate,  failed  to  retain  this  county  for  his  party 
against  a  former  Liberal  candidate,  Mr.  Molteno. 

The  Court  will  rise  a  week  later  than  usual  for  the  February 
recess,  the  period  hitherto  having  been  about  the  5th,  6th, 
or  7th.  This  week  is  an  anomaly  altogether.  I  well  recollect 
that  at  the  time  it  was  put  in  the  statute  in  1868  Lord  Advocate 
E.  S.  Gordon  said  it  was  desirable  to  give  the  Court  and  the 
counsel  a  little  breathing  space  between  Christmas  and  the 
spring  recess.  That  might  have  been  necessary  when  the 
Act  was  passed,  and  when  cases  often  stood  in  the  debate 
rolls  for  years ;  when  the  short  rolls  of  the  Divisions  were  very 
"  long  "  rolls  indeed,  and  when  a  reclaiming  note  was  often 
twelve  months  or  even  longer  in  being  disposed  of.  Since 
that  time,  however,  the  whole  conditions  of  Court  practice 
have  become  altered;  business  has,  especially  during  the  past 
year,  been  much  expedited,  and  there  is  no  reason  why  the 
-Court  should  not  go  on  steadily  from  Christmas  to  20th  March. 
Another  anomaly  in  the  February  week  is  that  there  is  no 
box-day  in  it,  and  papers  cannot  consequently  be  boxed,  while 
statutory  periods  for  lodging  defences  do  not  run;  in  short, 
it  is  a  great  pity  it  was  ever  introduced  into  the  statute 
of  1868. 

A  few  years  ago  there  was  much  complaint  made  in  these 
pAges,  and  justly  so,  regarding  the  delay  of  Outer  House 
causes  in  the  procedure  roll.  No  complaint  can  now  be  had 
on  this  score,  as,  whether  it  is  that  the  large  number  of  proofs 
and  trials  which  have  been  settled  this  session  has  given 
the  judges  more  time  to  deal  with  these  rolls  or  that  the 
five  new  Outer  House  judges  are  more  peremptory  in  their 
way  of  doing  their  work,  it  is  now  evident  the  long  procedure 
rolls  are  things  of  the  past. 

The  general  election  has  certainly  marred  the  first  three 
weeks  after  Christmas,  and  though  there  have  been  some  good 
causes  called  into  Court,  the  general  unsettlement  of  business 
will  tend  to  make  the  winter  session  of  1906-6  one  of  the  poorest 
on  record  for  all  concerned.  Not  for  a  long  period  have  I  ever 
seen  so  little  doing  in  the  Outer  House  in  the  way  of  important 
proofs  or  trials. 

The  creation  of  so  many  K.C.'s  within  a  comparatively 
brief  space,  too,  has  largely  divided  senior  business  and 
thrown  the  bulk  of  the  junior  work  at  the  bar  into  the 
hands  of  such  rising  men  as  Mr.  Constable,  Mr.  Graham 
Stewart,  Mr.  R.  S.  Home,   Mr.  H.  P.  Macmillan,  the  Hon. 
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William  Watson,  Mr.  Macphail,  Mr.  T.  B.  Morison,  Mr.  Kemp, 
Mr.  A.  M.  Anderson,  Mr.  Robert  Munro,  Mr.  A.  Moncrieff, 
Mr.  Wilton,  and  Mr.  W.  T.  Watson,  and  other  juniors  whom 
I  conld  name,  and  who  have  all  recently  had  opportunities 
of  distinguishing  themselves,  because  their  junior  practice  is 
steadily  improving  through  so  many  comparatively  young 
counsel  taking  "silk." 

During  the  past  few  yeara,  while  the  Scottish  estimates  were 
being  discussed,  Mr.  Alexander  Ure,  K.C.,  M.P.,  when  in  a 
position  of  "greater  freedom  and  less  responsibility,"  duly 
vented  in  the  House  of  Commons  his  indignation  and  that  of 
his  legal  brethren  at  the  bad  condition  of  things  in  the  way 
of  our  law  court  accommodation  in  Parliament  Square,  and 
had  the  usual  official  reply  that  this  question  was  being 
seriously  considered,  but,  like  most  things  Scotch,  it  never  was, 
and  never  will  be  considered  until  some  of  the  Scottish  members 
can  take  matters  up.  No  doubt  a  Committee  held  a  number 
of  sittings  on  the  subject  and  sent  in  a  report,  on  which,  as 
usual,  nothing  followed.  I  hardly  expect  that  Mr.  Ure,  now  he 
is  Solicitor-General,  will  trouble  the  matter  further,  and  Mr. 
Oldreive's  plans  for  a  complete  renovation  of  the  buildings  in 
Parliament  Square  at  a  cost  of  £50,000  will  lie  on  the  shelves 
of  the  Board  of  Works  until  they  become  mouldy  and  forgotten, 
as  neither  the  **  ins "  nor  the  "  outs "  can  ever  make  the 
Treasury  "  sit  up  "  in  matters  affecting  Scotland. 

The  demise  of  Mr.  John  Watt,  junior,  advocate,  Aberdeen, 
at  the  advanced  age  of  eighty-three,  recalls  to  old  habitues  of 
the  Court  the  fact  that  about  twenty  years  ago  he  was  a  very 
frequent  visitor  to  the  Parliament  House  in  cases  from  Aber- 
deen, in  which  the  late  John  Behind  acted  usually  as  his  counsel. 
He  was  one  of  the  shrewdest  and  most  capable  lawyers  of 
the- Granite  City,  and  fought  all  his  cases  with  much  tenacity 
and  courage.  Since  his  son  entered  into  partnership  with  him, 
however,  he  has  been  a  very  rare  visitor  to  the  Parliament 
House. 

Mr.  J.  P.  Wood's  untimely  demise  at  the  age  of  fifty-nine 
is  greatly  regretted  by  the  legal  profession,  and  also  in  the 
United  Free  Church.  His  career  as  a  Professor  of  Convey- 
ancing was  an  unqualified  success,  and  only  reasons  of  health 
and  the  cares  of  business  compelled  him  to  retire  from  the 
post  which  for  a  few  years  he  so  ably  filled. 

Another  well-known  West-Country  lawyer  has  passed  away, 
who  was  a  very  frequent  visitor  to  our  Courts.  I  allude  to 
the  town-clerk  of  Irvine,  Mr.  Dickie,  one  of  the  most  capable 
and  genial  of  our  provincial  lawyers  of  the  older  school.     He 
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had  many  litigations  in  Court,  both  for  the  town  of  Irvine 
and  influential  clients  in  the  West,  and  these  he  conducted  with 
great  ability  and  resource. 

The  Court  rose  at  one  o'clock  on  18th  ultimo  to  allow 
members  to  attend  th6  Faculty  meeting,  when  the  new  Dean, 
Mr.  Campbell,  K.C.,  for  the  first  time  presided  over  the 
deliberations  of  the  Faculty.  The  librarian,  Mr.  Clark  (who 
now  retires  on  a  pension),  announced  that  the  items  added  to 
the  library  during  last  year  amounted  to  45,946,  being  an 
increase  as  compared  with  1904  of  2683.  One  important  relic 
had  been  gifted  to  the  Faculty  by  T.  D.  Wanless,  Esq.,  viz., 
the  consultation  book  of  James  Boswell  of  Auchinleck, 
advocate,  "  who  put  on  the  gown  29th  July,  1766,  written 
with  his  own  hand."  There  has  also  been  presented  an  original 
collection  of  letters  relating  to  the  Darien  Expedition,  and 
33  volumes  of  notebooks  of  the  late  Lord  Gi£ord,  presented 
by  his  son.  The  Faculty  also  approved  of  the  reports  and 
accounts  of  Chalmers'  Hospital,  which  is  under  their  supervision 
as  governors  and  trustees. 

Just  as  I  close,  it  is  announced  that  the  Free  Church 
Commission  are  arranging  the  appointment  of  sub-Commis- 
sioners to  inquire  into  the  disputed  churches  on  the  spot,  and 
Mr.  James  C.  Pitman,  who  was  associated  with  Sir  Jokn 
Cheyne's  Commission  as  secretary,  has  been  the  -first  sub- 
Commissioner  appointed.  As  the  inquiries  are  to  be  conducted 
in  the  localities,  there  is  bound  to  be  friction  and  contradiction 
as  to  adherents  and  members,  and  witb  the  recollection  of  the 
confiicting  lists  lodged  in  the  interdict  cases  in  the  BiH 
Chamber,  it  is  clear  the  task  of  a  sub-Commissioner  will  be  a 
very  arduous  one  in  the  Highlands  and  Islands. 


<^otes  front  %av^on. 


The  Temple,  31st  January,  1906. 
Changes  and  rumours  of  changes  pervade  the  atmosphere  of 
the  law,  as  they  do  that  of  politics.  Very  important  changes 
have,  in  fact,  taken  place  by  the  retirement  of  Lord  Justice 
Mathew  and  the  appointment  of  Mr.  Fletcher  Moulton,  K.C., 
to  succeed  him.  Some  weeks  ago  Lord  Justice  Mathew  was 
seized  by  paralysis  at  his  club,  and  since  then  has  been  so 
helpless  that  it  was  only  a  few  days  ago  that  he  was  able  to 
resign  his  position.  The  situation  was  like  that  which  arose 
when  Sir  Walter  Scott  lay  in  a  similar  condition.  He  could 
not  resign  his  sheriffdom,  and  an  Act  of  Parliament  had  to  be 
passed  to  enable  a  substitute  to  perform  his  duties  until  the 
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actual  resignation  could  be  made.  I  forget  whether  this 
arrangement  lasted  or  not  until  the  time  of  Scott's  death,  or 
whether  he,  in  fact,  had  resigned.  If  I  have  made  any 
mistake  I  must  ask  to  be  excused,  as  I  am  only  speaking  from 
a  general  recollection.  Lord  Justice  Mathew  had  been  on  the 
bench  twenty-five  years,  and  was,  in  fact,  the  "  father  "  of  the 
bench,  but  it  was  only  four  years  ago  that  he  was  appointed  to 
the  Court  of  Appeal,  though  much  surprise  had  frequently 
been  expressed  that  he  had  not  received  his  advancement  long 
before.  It  was  he  who  started  the  Commercial  Court  on  its 
way,  and  laid  down  the  special  rules  of  procedure  to  simplify 
and  expedite  commercial  business,  as  to  which  at  the  time 
there  were  many  complaints.  The  Court  has  been  very 
successful,  and,  by  his  character  as  its  judge  and  his  previous 
reputation  at  the  bar.  Lord  Justice  Mathew  had  won  for  himself 
the  distinction  of  being  the  first  commercial  lawyer  of  this 
generation.  He  has  not  left  his  mark  on  the  Appeal  Court 
so  impressively  as  he  did  on  the  Commercial  Court ;  but  he  was 
seventy-two  years  of  age  when  he  ceased  to  be  a  puisne  judge, 
and  a  man  is  hardly  likely  at  that  age  to  begin  to  make  a  new 
reputation.  He  is  an  Irishman  and  a  Roman  Catholic,  and 
the  inheritor  of  the  name  which  Father  Mathew,  the  temperance 
advocate,  made  famous.  In  his  vigorous  days  he  was  a  man 
of  masterful  temper,  and  in  1892,  when  he  presided  over  the 
Evicted  Tenants  Commission,  he  came  into  conflict  with  another 
Irishman,  also  of  masterful  temper,  who  subsequently  became 
as  well  known  in  England  as  he  was  then  in  Ireland — the  late 
Solicitor-General,  Sir  Edward  Carson.  Whether  or  not  it  was 
Sir  James  Mathew's  famous  description  of  Mr.  Carson's  conduct 
before  the  Commission  as  unworthy  of  the  Irish  bar  that  led 
Mr.  Carson  to  show  that  he  was,  at  any  rate,  worthy  to  be 
a  member  of  the  English  bar,  I  do  not  know,  but  it  was  not 
long  afterwards  that  he  began  his  rapidly  successful  career  in 
England. 

Sir  James  Mathew's  successor.  Lord  Justice  Moulton,  brings 
an  entirely  new  personality  to  the  bench,  as  he  has  had  no 
previous  judicial  experience.  His  arrival  in  the  Appeal  Court 
adds  the  third  to  its  members  who  were  senior  wranglers;  a 
pretty  good  answer  to  the  comments  sometimes  made,  that 
senior  wranglers  are  seldom  heard  of  after  their  academic  dis* 
tinction  has  been  won.  After  Sir  John  Bigby  left  the  bar 
Mr.  Fletcher  Moulton  was  the  representative  of  scientific  learn- 
ing amongst  lawyers,  and  he  has  had  an  enormous  and  lucrative 
practice  in  patents,  and  has,  of  this  kind  of  work,  had  almost 
$tll  that  oue  man  could  bav^  had,     A  syndicate  almost  would 
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be  necessary  to  take  it  all  over.  Mr.  Walter,  tke  leading 
junior  in  patent  and  scientific  casesiy  will  come  in  for  a 
considerable  share  of  it,  as  he  will,  no  doubt,  be  amongst  the 
first  batch  of  new  King's  Counsel  to  be  made  on  the  recom- 
mendation of  Lord  Loreburn.  And  apart  from  this,  the 
absorption  of  Mr.  Haldane  and  Mr.  Asquith,  especially  the 
former,  will  let  loose  a  considerable  amount  of  business.  It  has 
not  been  stated  whether  or  not  Mr.  Lyttelton  will  come  back  to 
practice  or  not.  If  he  does  not,  though  he  had  not  a  large 
practice,  any  more  than  Mr.  Asquith  had,  and  Sir  Robert 
Finlay  gives  himself  more  or  less  of  a  rest,  then  the  Attorney 
and  Solicitor-General  ceasing  to  take  all  non-Government  busi- 
ness will  cause  such  a  redistribution  as  has  not  been  known 
for  a  long  time.  In  the  Courts,  as  in  Parliament  itself,  where 
the  Conservative  lawyers  ought  to  have  special  chances  of 
distinction  in  the  small  Opposition  minority,  newer  men  may 
find  extended  opportunities. 

About  the  time  that  reports  began  of  Mr.  Fletcher  Moulton's 
rise,  it  was  also  rupaoured  that  in  the  House  of  Lords  there 
would  be  two  vacancies  that  would  have  to  be  filled  up  before 
the  next  sittings.  The  two  vacancies  referred  to  are  the  seats 
held  by  Lord  Macnaghten  and  Lord  Davey.  It  was  common 
rumour  before  the  election  that  Lord  Macnaghten  would  retire 
to  allow  the  Conservative  Government  to  appoint  his  successor ; 
but  this  has  not  happened.  Now  it  is  said  that  Lord  Davey 
has  only  been  holding  on  to  give  a  Liberal  Government  the 
appointment  of  his  successor.  Lord  Macnaghten  was  appointed 
straight  from  the  bar.  Lord  Davey  had  sat  in  the  Appeal  Court. 
I  do  not  think  there  is  any  man  at  the  bar  at  present  whose 
eminence  would  suggest  the  Macnaghten  precedent.  Lord 
Justice  Stirling  is  spoken  of,  though  there  does  not  seem  any 
particular  reason  why  he  is  more  eligible  than  either  Lord 
Justice  Romer  or  Lord  Justice  Vaughan  Williams,  both  of 
whom  are  prior  in  date;  though  the  example  of  Lord  Davey 
shows  that  seniority  alone  is  not  necessarily  the  guiding 
principle.  But  who  would  the  other  selection  beP  If  it 
were  another  Lord  Justice,  this  would  mean  two  judges  of 
appeal  to  be  created  either  from  the  bar  or  taken  from  the 
present  bench  and  two  new  puisne  judges  created  in  their  place. 
There  is  one  man  at  the  bar  who  is  held  to  have  a  serious 
grievance  against  the  Liberal  leaders  for  hi«  failure  to  obtain 
recognition.  This  is  Mr.  Warmington,  K.C.,  a  Chancery 
barrister  in  large  practice,  who  retired  voluntarily  from  the  seat 
he  had  won  to  make  room  for  Sir  William  Harcourt,  who  had 
been  defeated.      For  this,  by  an  obvious  sort  of  joke,  he  was 
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sicknamed  Mr.  Warmingpan,  and  as  the  victim  of  such  a 
pleasantry  he  was  no  doubt  entitled  to  compensation.  He 
is  also  one  of  the  men — Lord  Justice  Vaughan  Williams  being 
the  other — mentioned  as  the  subject  of  Sir  Frank  Lockwood's 
witticism  that  he  ought  to  be  made  Master  of  the  Rolls ;  both 
men  having  a  remarkable  roll  or  swing  in  their  gait  as  they 
walk.  It  is  said  that  when  Sir  Henry  Campbell-Bannerman 
took  office  Mr.  Warmington  was  offered  the  Solicitor-General- 
ship, but  declined  it  because  *'  it  had  come  too  late  in  his 
life  by  ten  years,"  which  sounds  rather  pathetic  for  a  Chancery 
barrister.  If  this  is  true,  it  is  the  reason  why  we  have  both 
law  officers  common  law  men  instead  of  one  from  each  side, 
which  is  supposed  to  be  a  better  arrangement.  Mr.  Warming- 
ton  ought  to  have  a  chance  now  when  there  is  talk  of  two 
Chancery  Lords  Justice  being  taken  away  from  the  Appeal 
Court;  though  the  gossip  is  that  he  would  refuse  a  puisne 
judgeship.  Whether  he  would  be  thought  of  sufficient 
eminence  to  be  raised  straight  to  the  Court-  of  Appeal  is  more 
than  I  can  say.  One  Lord  Justice  I  have  not  mentioned,  Lord 
Justice  Cozens-Hardy,  might  be  supposed  to  stand  a  good  chance 
of  going  to  the  Lords,  as  he  was  a  notable  Liberal  while  he 
was  in  Parliament. 

The  mention  of  the  Master  of  the  Rolls  reminds  me  that 
Sir  Edward  Clarke,  who  once  received  the  offer  of  that  dignity 
and  refused  it,  is  once  more  back  in  Parliament  as  a  member 
for  the  City  of  London,  and  he  thus  attains  an  object  of  his 
ambition  which,  he  has  declared  in  public,  he  formed  when 
he  was  a  youth.  He  refused  because  he  fancied  his  destiny 
pointed  him  to  politics  rather  than  law  as  his  true  aim  in 
life;  but  he  seems  rather  to  have  fallen  between  two  stools. 
He  has  never  seemed  to  be  at  his  best  either  in  one  or 
the  other  career  since  1892,  when  he  ceased  to  be  Solicitor- 
Oeneral,  which  he  was  from  1886  to  1892. '  He  refused  the 
Attomey-Q-eneralship  in  1895 ;  he  offended  his  party  during  the 
time  of  the  Boer  war,  and  was  out  of  Parliament  for  six  years. 
Now  he  returns  and  will  have  a  conspicuous  place  on  the 
Opposition  front  bench,  and,  with  Mr.  Balfour  and  Mr. 
Chamberlain,  form  the  triumvirate  of  the  best  debaters  that 
have  survived  the  elections.  He  should  have  a  rare  chance 
now;  though  sixty-five  is  rather  a  handicap  on  a  man  doing 
better  than  he  has  done  before. 

There  are  two  lawyers  who,  I  am  afraid,  must  feel  a  little 
neglected.  Lord  Coleridge  has  come  to  lead  a  sort  of  shadowy 
existence  between  the  Courts  and  the  House  of  Lords.  He 
is  a  pronounced  Radical,  but  he  has  not  won  the  distinction 
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in  politics  which  at  one-time  he  seemed  likely  to  acquire;  nor 
has  he  been  particularly  successful  at  the  bar.  He  was  spoken 
of,  however,  as  a  possible  Solicitor-General  if  he  had  not  been 
a  peer.  But  could  a  peer  be  Solicitor-General?  It  may  be 
necessary  for  the  Solicitor-General  to  be  in  the  House  of 
Commons.  I  do  not  know  if  the  question  has  ever  been  raised. 
In  the  new  Parliament  Lord  Coleridge  has  a  brother-in-law  (I 
believe)  returned  in  the  person  of  Mr.  Mackarness,  the  son  of 
a  former  bishop.  He  practised  at  one  time  in  South  Africa,  and 
he  is  now  a  reader  in  Roman-Dutch  law  to  the  Inns  of  Court. 
But  I  am  more  interested  in  him  for  doing  what  I  consider  a 
very  heroic  act.  One  day  in  passing  the  Temple  fountain  he 
saw  a  child,  who  had  fallen  in,  on  the  point  of  being  drowned. 
It  seems  there  was  no  other  way  of  saving  it  but  by  getting 
into  the  fountain ;  and  Mr.  Mackarness  got  in.  He  had  not  to 
swim,  but  he  had  to  go  up  to  his  neck.  Worse  than  that,  he 
had  to  come  out  again  and  get  across  as  well  as  he  could  to 
his  chambers.  The  picture  paints  itself  of  a  well-dressed  man 
like  Mr.  Mackarness  in  such  a  predicament.  If  the  incident 
had  happened  to  me  my  disgust  would  have  been  unspeakable 
for  the  inconvenience  and  discomfort  I  had  been  put  to ;  and 
I  could  never  have  thought  of  that  child  as  anything  but  the 
confounded  brat  whom  I  had  been  compelled  to  save  without 
heroism,  but  whom  I  could  not  have  left  without  cowardice. 
He  certainly  deserved  some  compensation,  and  I  hope  he  finds 
it  in  being  a  member  of  Parliament. 

There  are  said  to  be  more  lawyers  in  the  new  Parliament 
than  there  were  in  the  last,  though  some  people  are  always 
declaring  that  too  many  lawyers  are  returned.  But  those  who 
have  been  sent  to  Westminster  are  generally  new  men,  and 
well-known  legal  members  have  disappeared;  Mr.  Lyttelton, 
K.C.,  Sir  Albert  RoUit,  Mr.  Cripps,  for  example.  Mr.  Cripps 
can  now  come  back  to  his  practice  at  the  Parliamentary  bar. 
Lord  Robert  Cecil,  K.C.,  has  been  elected,  and  so  he  will 
disappear  from  the  committee  rooms.  Mr.  Balfour-Browne, 
K.C.,  has  also  been  defeated,  so  that  Mr.  Cripps  and  he,  who 
would  have  been  friends  downstairs,  may  fight  to  their  heart's 
content  upstairs;  and  these  committee-room  gladiators  get  so 
much  for  their  fighting  in  committee  that  one  wonders  how 
they  can  care  to  fight  for  nothing  in  another  part  of  the  House. 

In  looking  back  I  find  I  have  omitted  to  mention  one  of 
the  neglected  lawyers  I  meant.  This  is  Mr.  Atherley-Jones, 
K.C.,  and,  I  believe,  M.P.  I  believe  that  in  my  notes  a  month 
or  two  ago  I  spoke  of  him  as  being  a  just  possible  recipient  of 
the  Solicitor-Generalship.      But  all  I  have  to  tell  of  him  is 
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that  he  has  been  made  Recorder  of  Newcastle,  which,  I  am  sure, 
Mr.  Atherley-Jones  does  not  consider  an  adequate  recognition 
of  his  merits.  As  he  is  very  advanced,  he  may  join  the  Labour 
members,  who  are  popularly  supposed  to  be  about  to  form  a 
body  of  irreconcilables  against  the  new  Government. 


NOTES  OF  ENGLISH  CASES. 
TflE  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interast.  They  are  taken  from  the  Times* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times'  Law  Reports  have  the  reference  added : — 

58.  Samples  taken  under  the  Sale  of  Food  and  Drugs  Acts  must 
be  approximately  equal  so  as  to  give  equal  facilities  for  analysis. 
Tawery  v.  Hallard,  K.B.D.  20th  December. 

59.  A  poison  under  Part  I.  of  Schedule  A  to  the  Pharmacy  Act^ 
1868,  and  placed  by  the  Pharmaceutical  Society  under  Part  II.  is  not 
struck  at  by  sec.  17.  Brown  v.  Leggett,  K.B.D.  20th  December.  22 
T.R.  180. 

60.  In  an  action  at  the  instance  of  a  domiciled  Scotsman  against  a 
Scottish  bank  having  an  office  in  London,  for  a  cause  of  action  arising 
in  Scotland,  the  Court  sustained  the  plea  of   forum  nan  conveniens. 

WUlianuon  v.  North  Bastem  Railway  Co.,  1 1  R.  596 ;  Longworth  v. 
Hope,  3  M*P.  1049,  quoted.  Logan  v.  Bank  of  Scotland  and  Others,  C.A. 
21st  December.     22  T.R.  187. 

61.  Obligations  on  a  canal  company  in  a  private  Act  must  be  treated 
not  merely  as  contractual  between  the  company  and  the  Corporation  of 
Manchester,  but  also  as  statutory  obligations  for  the  benefit  of  and 
enforceable  by  certain  traders  who  were  not  to  be  regarded  as  parties  to 
the  contract.  Their  obligation  was  to  clear  away  obstructions,  with 
reasonable  promptitude,  having  regard  to  all  the  circumstances.  Davis 
V.  Taff  Vale  Railway  Co.,  1895,  AC.  542,  approved.  Crosfield  <k  Sons, 
Limited,  and  Others  v.  Manchester  Ship  Canal  Co.,  C.A.  2l8t  December. 
22  T.R  192. 

62.  Action  by  father  against  son  for  an  injunction  to  restrain  the 
latter  from  entering  the  father's  house.  Injunction  refused,  although 
defendant  did  not  appear.  Waterhotue  v.  Waterhonse,  Ch.D.  21st 
December.     22  T.R.  195. 

63.  Action  by  company  against  two  former  directors  to  replace 
moneys  wrongfully  paid  by  them.  (a)  Directors  have  no  power  at 
common  law  to  appoint  one  of  their  number  managing  director  with  a 
salary ;  (6)  a  director  holding  qualifying  shares  as  liquidator  of  another 
company  does  not  hold  them  in  his  own  right.  Boschoek  Proprietary 
Co.,  Limited  v.  J'uke,  Ch.D.  21st  December.     22  T.R.  196. 

64.  Rating  appeal,  (a)  There  may  be  a  sufficient  occupation  for  rating 
purposes,  although  unaccompanied  by  any  ownership  of  the  soil,  (b) 
All  the  harbour  and  dock  rates  and  dues  levied  in  respect  of  the  use  of 
the  property,  the  subject-matter  of  the  rate,  are  to  be  taken  into  con- 
sideration in  estimating  the  rateable  value  of  the  rateable  hereditament. 
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Swansea  Harbour  Trustees  v.  Swansea  Union^  K.B.D.  2l8t  December. 
22  T.R  201. 

65.  A  drayman  sold  beer  from  his  van  to  persons  on  the  street 
against  his  master's  instructions.  Held  that  the  master  could  not  be 
convicted  uuiler  sec.  3  of  the  Licensing  Act,  1872.  (See  Licensing 
(Scotland)  Act,  1903,  sec.  63.)  Boyle  v.  Smith,  K.B.D.  2l8t  December. 
22  T.R.  200. 

66. "Under  sees.  6  and  12  of  the  Waterworks  Clauses  Act,  1847, 
compensation  is  due  for  pumping  water  and  silt  from  under  a  dwelling- 
house,  thus  causing  it  to  subside,  although  it  is  done,  not  at  the 
original  construction  of  the  waterworks,  but  in  their  after  development 
and  use.  Fletcher  v.  Mayor,  dsc,  of  Birkenhead,  K.B.D.  21st  December. 
22  T.R  206. 

67.  Under  sec.  15  (1)  of  the  Finance  Act,  1896,  and  sec.  21  (5)  of 
the  Finance  Act,  1894,  Jield  that  under  a  marriage  contract  the  wife's 
fortune  became  freed  on  her  husband's  death,  and  so  was  liable  for 
duty;  but  that  under  sec.  5  (3)  of  the  Finance  Act,  1894,  so  much  of 
the  wife's  fortune  as  was  her  share  of  the  capitalised  value  of  the  fund 
which  produced  an  income  of  £400  per  annum  was  not  liable  to  duty. 
Sec.  14  of  the  1896  Act  also  commented  on.  Attorney-General  v. 
Olossop,  K.B.D.  22nd  December.     22  T.R.  204. 

68.  A  sewer  or  sewage  carrier  held  to  be  assessable  to  income  tax 
under  Schedule  A,  rule  No.  1  of  the  Act  16  &  17  Vict.  cap.  34.  Edin- 
burgh Southern  Cemetery  Co,  v.  Kinmont  (1889,  17  R.  154,  2  Tax  Cases, 
p.  516),  and  Glasgow  Corporation  Waterworks  v.  Miller  (1886,  13  R.  489, 
2  Tax  Cases,  131)  referred  to.  Ystradyfodwg  and  Pontypridd  Main 
Sewerage  Board  v.  Bensted  {Surveyor  of  Taxes),  K.B.D.  22nd  December. 
22  T.R.  213. 

69.  A  covenant  for  quiet  enjoyment  in  a  lease  is  broken  by  any  act 
of  interruption  by  the  lessor  himself  or  by  any  person  whom  he  has 
expressly  or  impliedly  authorised  to  do  the  acts.  Williams  v.  Gabriel 
and  Others,  K.B.D.  22nd  December.     22  T.R.  217. 

70.  Under  sees.  503  and  504  of  the  Merchant  Shipping  Act,  1894,  a 
charterer  is  not  entitled  to  have  his  liability  for  a  collision  limited  where 
the  action  is  in  personam  for  negligence.  "  The  Hopper,  A^o.  66,"  P.D. 
22nd  December.     22  T.R.  218. 

71.  A  passenger  was  injured  through  the  sudden  stoppage  of  a  train 
in  order  to  avoid  running  over  a  man  on  the  line.  He  was  crossing  the 
line  when  leaving  a  station.  The  jury  had  found  negligence  on  the 
part  of  the  railway  company.  The  Court  refused  to  disturb  the  verdict. 
Angus  v.  London,  Tilbury,  and  Southend  Railway  Company,  C.A.  12th 
January.     22  T.R.  222. 

72.  Trustees  who  had  power  to  retain  the  truster's  investments  kept 
shares  which  fell  largely  in  value.  One  of  the  trustees,  the  truster's 
son,  had  a  personal  interest.  Held  that  the  trustees  had  not  surrendered 
their  discretion  and  were  not  liable  to  replace  the  loss.  In  re  H,  W, 
Schneider— Kirby  v.  Schneider,  Ch.D.  12th  January.     22  T.R.  223. 

73.  Under  sec.  7  of  the  Collecting  Societies  and  Industrial  Insurance 
Companies  Act,  1896,  a  County  Court  or  Court  of  summary  jurisdiction 
(in  Scotland  the  Sheriif  Court  of  the  county)  has  jurisdiction  to  deter- 
mine disputes  in  cases  of  life  insurance  policies  only  for  a  less  sum  than 
£20.     Cowling  v.  Topping,  K.B.D,  11th  January.     22  T.R.  219. 

74.  A    bye-law    as    to  daily   removal   of   house   refuse    gave  the 
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alternative  of  depositing  on  the  kerb  stone  ur  in  a  conveniently 
accessible  position  on  the  premises  a  moveable  receptacle,  <&c.  Held 
that  this  option  was  exercisable  by  the  occupier,  and  that  the  sanitary 
authority  could  not  compel  the  deposit  on  the  kerb  stone.  Mayor^  dhc, 
of  Wandsworth  v.  Baines,  K.B.D.  11th  January.     22  T.R.  220. 

75.  Under  sec.  22  of  the  Licensing  Act,  1874  (Licensing  (Scotland) 
Act,  1903,  sec.  42  (4),)  and  sec.  4  sub-sec.  3  of  the  Licensing  Act,  1904, 
justices 'can  grant  a  provisional  licence  in  respect  of  premises  in  course 
of  erection  for  seven  years,  to  run  from  completion  of  premises  in 
accordance  with  deposited  plans.  Bex  v.  Johnstoney  ex  'parte  Cobbold, 
K.RD.  13th  January.     22  T.R.  226. 

76.  Under  sec.  11,  sub-sec.  4  of  the  Licensing  Act,  1902  (sec.  42  (3) 
of  Licensing  (Scotland)  Act,  1903),  the  Justices  have  power  to  order 
that  one  of  the  entrance  doors  should  be  nailed  up  and  another 
entrance  door  kept  locked  and  not  used  except  for  private  use.  Smith 
v.  Licensing  Justices  of  Portsmouth,  K.B.D.  15th  January.     22  T.R.  231. 

77.  In  an  action  for  damages  for  imprisonment  on  a  committal  order 
of  a  County  Ck>urt  judge  on  the  ground  that  the  judgment  summons 
had  uot  been  served,  field  (1)  that  the  action  could  not  lie  so  long  as 
the  committal  order  stood ;  (2)  that  the  six  months  for  bringing  the 
action  under  the  Public  Authorities  Protection  Act,  1893,  ran  from  the 
date  of  omission  to  serve  the  judgment  -summons.  Turley  v.  Daw, 
K.B.D.  15th  January.     22  T.R.  231. 

78.  No.  93,  vol.  xxi.,  21  T.R.  261,  affirmed.  A  negative  covenant, 
restricting  the  mode  of  use  and  enjoyment  of  land,  runs  with  the  land 
and  is  not  affected  by  the  Statute  of  Limitations.  A  purchaser  who 
waived  his  right  to  the  production  of  a  full  title  cannot  set  up  the  plea 
that  he  is  a  purchaser  for  value  without  notice.  In  re  Sitibet  db  Potts 
Contract  and  in  re  the  Vendor  and  Purchaser  Act,  1874,  C.A.,  16th 
January.    22  T.R.  233. 

79.  Where  the  officers  of  a  ship  are  to  blame  for  a  collision  as  well 
as  the  compulsory  pilot,  compulsory  pilotage  is  no  excuse.  The 
"  Tactician;'  P.D.  16th  January. 

80.  There  is  a  general  rule  that  a  judge  ought  uot  to  sit  on  an 
appeal  from  himself  but  that  doQs  not  apply  to  a  licensing  justice 
sitting  in  Quarter  Sessions  under  the  new  jurisdiction  created  by  the 
Licensing  Act,  1904,  sees.  1  and  5.  Rex  v.  Licensing  Justices  of 
Cheshire  (ex  parte  Kay's  Atlas  Brewery  Company),  K.B.D.  1 7th 
January.     22  T.R.  238. 

81.  Where  a  new  jurisdiction  is  given  to  an  existing  Court  it  is  to  be 
exercised  in  accordance  with  its  general  powers.  Therefore  Quarter 
Sessions,  under  the  Licensing  Act,  1904,  has  power  to  state  a  special 
case.  Bex  v.  The  Justices  of  SotUhampton,  ex  parte  Cardy,  K.B.D.  17th 
January,     22  T.R.  236. 

82.  The  Court  allowed  a  new  trial  in  a  case  where  a  servant  had  fallen 
when  cleaning  a  window  on  the  outside.  There  was  some  evidence  of 
negligence  on  the  part  of  the  defendants  to  go  to  the  jury,  but  the 
verdict  was  unsatisfactory.     Petrini  v.  Guidi,  C.A.  19th  January. 

83.  In  a  salvage  case  the  Court  divided  £5000  as  follows  : — <£3500  to 
the  owners,  £500  to  the  master,  and  £1000  to  the  crew  according  to 
their  ratings.  The  mates  had  not  done  anything  calling  for  special 
recognition.  Where  salvors  with  the  same  interest  are  separately 
represented  the  Court  only  allows  one  set  of  costs.  The  ^*  Bremen ' 
P.D.  19th  January. 
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84.  A  servant  of  a  railway  company  forfeits  money  paid  into  a 
superannuation  fund  when  he  resigns  to  avoid  dismissal  for  dishonesty 
committed  outside  of  the  company's  service.  Thayrt  v.  London^ 
Brighton,  and  South  Coast  Railway  Company,  K.B.D.  20th  January.  22 
T.R.  240. 

85.  A  Court  of  equity  cannot  by  a  roundabout  method  give  effect 
to  that  which  they  cannot  give  specific  performance  of.  Cha/ng  yen  max> 
V,  Moreing  and  Others,  7  C.A.  24th  January. 

86.  Action  for  damages  for  persoual  injuries  sustained  on  a  steamship 
through  defendants'  negligence.  Defence — condition  on  ticket  absolving 
from  liability.  If  a  man  sign  a  document  containing  the  terms  of  a 
contract  he  cannot  afterwards  say  that  ho  ought  not  to  be  bound 
because  he  had  not  read  it.  The  issue  of  tickets  to  passengers  is 
equivalent  to  signature.  Verdict  entered  for  defendants.  Roberts  v. 
General  Steam  Navigation  Company,  Limited,  K.B.D.  23rd  January. 

87.  A  legacy  "  towards  the  rebuilding  and  equipment  to  the  satis- 
faction and  under  the  direction  of  my  executors  "  of  an  hospital.  At 
testatrix's  death  the  hospital  was  nearly  totally  rebuilt.  Held  that  the 
executors  need  not  act  as  clerks  of  works  nor  approve  plans,  but  must 
exercise  general  guidance  and  control  In  re  Unite — Edtoards  v.  Smithy 
Ch.D.  25th  January.     22  T.R.  242. 


Glasgow. — Mr.  James  Stewart,  writer,  has  been  appointed  Clerk 
of  the  Peace  for  the  Lower  Ward  of  Lanarkshire  and  the  city  and 
county  of  Glasgow,  in  succession  to  the  late  Mr.  George  Gray. 


Glasgow. — Mr.  R.  W.  Bell,  writer,  has  commenced  practice  at  156 
St.  Vincent  Street.  Mr.  Bell  has  been  connected  with  the  legal 
profession  in  Glasgow  for  over  eight  yeara,  fiinst  in  the  office  of  Messrs. 
M*Clure,  Naismith,  Brodie,  &  Co.,  where  he  served  his  apprenticeship, 
and  afterwards  in  the  offices  of  Messre.  John  Steuart  &  Gillies  and 
Messrs.  Ritchie,  Graham^  &  Tindal. 


Law  Agbnts'  Examination. — ^The  following  gentlemen  passed  the 
examination  in  law  held  in  Edinburgh  last  week :  — James  Alexander 
Anderson,  Robert  Holdom  Anderson,  James  Waltar  Buchan,  M.A., 
LL.B.  ;  John  Campbell,  M.A.,  B.L. ;  Thomas  Kinnear  Cook^  M.A., 
LL.B. ;  Robert  Carmichael  Dunn,  Robert  Jack  Dykes,  M.A.  LL.B. ; 
William  Ewart,  Herbert  Heron  Eraser,  David  M'Cowan  Hutchison, 
M.A.,  LL.B.  ;  John  Lyon,  Donald  John  Macdonald,  Roderick  George 
Macdonald,  Kenneth  MacEwan,  William  Maclennan,  James  MacRosty, 
jun. ;  Archibald  Naismith  Main,  M.A.,  LL.B.;  William  Symington 
M'Credie  Mair,  John  Frederick  Milne,  M.A.,  LL.B. ;  John  Alexander 
Nicol,  M.A.,  B.L. ;  Allan  Arnold  Pinkertou,  Robert  Purvis,  David 
Lees  Scott,  Robert  Mauchleu  Scott,  James  Wilson  Stirling,  George 
Prentice  Strathern,  John  Druiiimoud  Stratheru,  Ferguson  Napier 
West. 
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A  YEAR'S  BUSINESS  IN  THE  COURT  OF  3ESSI0N. 

1.  OxjTEB  House. 

DuEiNG  the  year  ending  Slst  December,  1904,  there  depended 
in  the  Courts  of  first  instance  2834  causes,  as  against  2986 
during  the  preceding  year ;  while  the  quinquennial  average  dur- 
ing the  five  years  ending  in  1904  was  3166 ;  in  point  of  fact,  the 
number  pending  during  1904  was  smaller  than  in  any  year 
since  1895,  when  it  was  2813.  Of  these  2834  actions,  1769 
were  disposed  of  by  final  judgment  within  the  year,  while  343 
were  taken  out  of  Court  otherwise  than  by  final  judgment, 
leaving  722  pending  at  the  close  of  the  year.  Of  the 
1769  cases  disposed  of  in  the  Outer  House  by  final  judgment, 
431  related  to  personal  debt,  55  to  succession,  108  to 
heritage,  18  to  questions  between  landlord  and  tenant,  167  - 
were  for  damages,  20  related  to  copyrights,  trade  marks, 
and  patents,  12  were  maritime  causes,  268  related  to  marriage, 
divorce,  and  separation,  3  were  actions  for  debts  due  to  the 
Crown,  87  were  other  actions  not  included  in  the  above,  and 
there  were  610  items  of  civil  and  administrative  business  dis- 
posed of  by  final  judgment  within  the  year. 

As  regards  the  result  of  the  1769  final  judgments  given  in 
the  Outer  House  during  the  year,  l'J67  were  given  for  the. 
pursuer  or  petitioner,  368  for  defender  or  respondent,  and  34 
were  mixed  judgments.  Of  these  final  decrees,  678  were, 
pronounced  in  absence  and  1091  were  given  iyi  foro.  3  judg- 
ments followed  on  the  verdicts  of  a  jury,  and  1766  were 
pronounced  on  actions  not  sent  to  a  jury.  Of  the  3  causes 
tried  by  a  jury  during  the  year,  in  2  cases  the  verdict  was  for 
the  pursuer  and  in  1  for  the  defender. 

2.  Inneb  House. 

During  the  year  1904  there  were  pending  in  the  Inner 
House  (First  and  Second  Divisions)  1144  causes,  as  against  1135 
I 
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in  1903,  being  an  increase  of  9 ;  while  the  quinquennial  average 
for  the  five  years  ending  in  1904  was  1158.  These  1144  cases 
were  disposed  of  during  the  year  as  follows :  — By  final  judg- 
ment within  the  year,  631 ;  taken  out  of  Court  oUierwise  than 
by  final  judgment,  318;  and  left  pending  at  the  end  of  the 
year,  195. 

The  results  of  these  631  final  decisions  of  the  Inner  House 
were  as  follows :  — For  reclaimer,  appellant,  or  petitioner,  367 ; 
for  respondent,  216;  while  48  were  mixed  judgments.  51 
of  these  Inner  House  judgments  proceeded  on  verdicts  of  juries, 
while  580  were  pronounced  in  cases  not  sent  for  trial  by  a 
jury.  As  regards  the  51  jury  trials,  in  34  cases  the  verdicts 
were  for  the  pursuer,  and  in  17  for  the  defender. 

Dealing  next  in  order  with  the  decisions  of  the  Inner  House 
on  reclaiming  notes,  which  were  128  in  nvmber,  it  is  found  that 
in  109  instances  the  decisions  of  the  Lords  Ordinary  were 
adhered  to,  in  17  reversed,  and  in  2  altered.  In  appeals  from 
inferior  Courts  which  were  decided  by  final  judgment,  and  of 
which  there  were  116,  it  is  found  that  in  81  cases  the  judgments 
of  the  inferior  Court*  were  adhered  to,  in  32  reversed,  and  in 

3  altered.  As  regards  the  proportion  of  judgments  given  in 
the  two  Divisions  of  the  Court,  amounting,  as  we  have  seen, 
to  a  total  of  631  actions  and  proceedings,  it  is  found  that  the 
First  Division  disposed  of  278,  while  their  brethren  in  the 
Second  Division  gave  judgment  in  353  causes,  and  the  total 
business  depending  in  both  Courts,  which,  as  we  have  seen, 
reached  1144  items,  was  divided  between  the  two  Divisions 
as  follows: — The  First  Division  had  551  causes  and  the  Second 
Division  593. 

Taking  next  the  nature  of  the  cases  in  both  Divisions  in 
which  the  631  final  judgments  were  given,  we  find  these  are 
given  as  follows: — In  the  First  Division  6  judgments  were 
given  in  actions  relating  to  personal  debt,  18  in  succession,  19 
related  to  heritage,  2  were  given  in  disputes  between  landlord 
and  tenant,  59  were  given  in  actions  of  damages,  1  was  pro- 
nounced in  a  dispute  as  to  trade  marks,  copyrights,  and  patents, 

4  were  in  maritime  actions,  4  were  in  cases  raised  for  debts 
due  to  the  Crown,  28  were  in  other  actions,  137  were  pronounced 
in  civil  and  administrative  proceedings — total,  278.  In  the 
Second  Division  the  353  final  judgments  related  to  the 
following  classes  of  actions :  — There  were  31  decisions  on  actions 
relating  to  personal  debt,  36  as  to  succession,  29  related  to 
heritage,  8  to  disputes  between  landlord  and  tenant,  47  were 
in  actions  of  damages,  2  related  to  copyrights,  trade  marks, 
and  patents,  3  were  pronounced  in  maritime  actions,  4  in  causes 
relative  to  marriage,  divorce,  and  separation,  2  wer^  in  actions 
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for  debts  due  to  tlie  Crown,  43  were  in  other  actions,  and 
148  in  miscellaneous  and  administrative  business. 

As  regards  the  judgments  in  miscellaneous  and  administra- 
tive business  brought  in  the  two  Divisions,  which  consisted 
in  the  First  Division  of  137  causes,  we  find  there  were  on  that 
side  of  the  Court  41  judgments  under  Companies  Acts  petitions, 
1  in  connection  with  a  House  of  Lords  appeal,  35  for  exercise 
of  the  nohile  officium  of  the  Court,  and  60  in  other  petitions. 
In  the  Second  Division  in  the  judgments  in  miscellaneous 
and  administrative  business  brought  there,  which  consisted 
of  285  causes,  we  find  that  there  were  29  judgments 
given  in  petitions  under  the  Companies  Acts,  9  in  connection 
with  House  of  Lords  appeals,  92  for  admission  to  poors 
roll,  10  in  petitions  for  exercise  of  the  nohile  officium  of  the 
Court,  and  8  in  other  petitions.  There  were  128  Outer 
House  decisions  reviewed  by  both  Divisions,  of  which  36  came 
from  Lord  Kyllachy,  25  from  Lord  Kincaimey,  14  from  Lord 
Stormonth-Darling,  34  from  Lord  Low,  and  19  from  Lord 
Pearson.  45  of  these  cases  were  before  the  First  Division 
and  83  were  before  the  Second,  with  the  result  that  in  the  45 
reclaimed  to  the  First  Division  36  were  affirmed,  8  reversed, 
and  1  altered;  while  in  the  Second  Division,  of  the  83  Outer 
House  judgments  appealed  73  were  affirmed,  9  reversed,  and  1 
altered.  Of  the  116  appeals  from  the  inferior  Courts  which 
depended  in  both  Divisions,  51  were  disposed  of  by  the  First 
Division  and  65  by  the  Second.  In  37  cases  the  Sheriffs 
decision  was  affirmed  and  in  14  reversed  by  the  First  Division, 
while  in  44  cases  the  decisions  of  the  Sheriffs  were  affirmed, 
in  18  reversed,  and  in  3  altered  by  the  Second  Division,  giving, 
as  we  have  said,  a  total  of  116. 

OONSISTORIAL  CaITSES. 

A  separate  table  in  the  returns  from  which  we  quote 
deals  with  this  class  of  business,  which  depends  before  all 
the  Lords  Ordinary.  Here  we  find  that  in  1904  there  were 
224  consistorial  causes  in  Court,  divided  thus — 110  divorces 
for  adultery,  83  for  desertion,  and  31  for  separation  and 
aliment;  37  of  these  were  defended  and  187  undefended. 
Of  these  224  cases,  divorces  were  granted  to  73  husbands  and 
139  wives,  4  decrees  were  refused  to  husbands,  and  in  8  actions 
wives  were  unsuccessful.  As  regards  the  trades  or  professions 
of  the  several  pursuers  in  these  224  consistorial  actions,  we 
find  them  divided  thus — 4  were  bakers,  10  carpenters,  2  hair- 
dressers, 17  ironworkers  or  riveters,  8  masons  and  bricklayers, 
5  painters,  3  plumbers,  2  shoemakers,  15  smiths  and  engineers, 
9  tftilors;  and  10  other  skilled  workmen.     Of  unskilled  workers 
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there  were  the  foUowing :  — 6  carters,  3  factory  and^millworkerB, 
6  agricnltural  workers  and  farm  servants,  22  labourers  and 
outworkers,  and  6  miners.  Of  miscellaneous  trades  or  profes- 
sions were  the  following  persons :  — 4  railway  servants,  7  grocers, 
&c.,  4  soldiers,  8  seamen,  13  shop  assistants,  7  commercial 
travellers,  11  clerks,  19  merchants  and  traders,  14  in  professional 
occupations,  1  with  no  occupation,  and  12  whose  occupation  was 
not  ascertained. 

The  Bill  Chambeb. 

During  the  year  there  depended  in  this  department  145 
suspensions,  interdicts,  and  liberations,  1  bill  for  loosing 
arrestment,  100  petitions  for  sequestration,  27  appeals  on 
sequestrations,  5  discharges  of  trustees  or  bankrupts,  29 
incidental  petitions,  and  6  miscellaneous  proceedings.  Of 
this  number,  193  were  granted;  39  refused;  otherwise  taken 
out  of  Court,  11 ;  cases  in  which  no  further  action  was 
anticipated,  47 ;  and  pending  at  the  end  of  the  year,  23.  640 
writs,  such  as  fiats,  caveats,  &c.,  were  presented  to  and  disposed 
of  in  the  year  by  the  Clerk  of  the  Bills. 

The  Office  of  Jitniob  Lobj>  Obdinaby. 
By  the  Clerks  Bill  of  1889  this  office  was  transferred  to  the 
Bill  Chamber  clerk  and  his  assistants,  and  we  find  the  following 
business  was  also  transacted  in  this  office: — There  were  54 
petitions  under  Entail  Acts,  20  under  Railway  and  Lands 
Clauses  Acts,  396  petitions  in  regard  to  factors,  curators,  Ac, 
and  20  other  petitions  to  the  junior  Lord  Ordinary,  being 
490  petitions  in  all.  Of  the  64  entail  petitions,  all  were  dis- 
posed of,  as  were  also  the  20  Railway  Acts  petitions,  while  of 
the  396  petitions  for  factors,  Ac,  390  were  disposed  of  and  6 
carried  forward. 

Teind  Coubt — Inneb  House. 

There  were  46  causes  in  this  Court  in  1904,  divided  thus — 
Augmentations  of  stipend,  25 ;  erection  of  parishes  quoad  scusra, 
8 ;  petitions  to  feu  glebes,  9 ;  petition  to  transport  church 
disjunction  or  annexation,  2;  other  petitions  for  annexation, 
2;  19  of  these  causes  were  moved  in  before  1903  and  27 
initiated  in  1904.  41  of  these  applications  were  granted  and 
2  refused.  28  remits  were  made  to  the  Lord  Ordinary  on 
Teinds  during  the  year. 

The  Lobd  Obdinaby  on  Teinds. 

91  cases  were  pending  in  1904  before  the  Lord  Ordinary  on 
Teinds.  Of  these,  65  had  been  initiated  prior  to  1904,  1  was 
initiated  directly  in  the  Outer  House,  and  25  were  remitted 
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from  the  Injier  House  Teind  Court.  The  91  cases  were  in  the 
following  proportions: — There  were  83  localities  of  stipend, 
6  for  feuing  glebes,  1  valuation  of  teinds,  and  1  other  action. 

Election  Petition  Coitbt. 
No  election  petitions  occurred  during  the  year. 

Registbation  Appeal  Cotjbt. 

There  were  6  appeals  pending  in  this  Court  during  the  year 
— 1  from  AjgyUshire,  1  from  Crail,  1  from  St.  Andrews,  2  from 
Lanarkshire,  and  1  from  Peebles.  2  were  affirmed  and  4 
reversed. 

Valuation  Appeal  Coubt. 

There  were  4  appeals  in  this  Court  during  the  year,  1  from 
Aberdeen,  1  from  Edinburgh,  and  1  fi'om  Glasgow.  The 
Valuation  Committee's  decision  was  sustained  in  3  cases,  and 
in  1  it  was  varied. 

House  of  Lobds  Appeals  fbom  Coubt  of  Session. 
During  1904  42  appeals  depended  in  the  House  of  Lords,  of 
which  15  had  been  in  dependence  at  the  beginning  of  the  year 
and  27  presented  during  the  year.  Of  these  42  cases,  21  were 
disposed  of  as  follows : — In  10  cases,  by  judgment  of  the  House 
of  Lords;  11  were  either  withdrawn  or  dismissed;  and  21  left 
over  for  disposal  in  1905.  Of  the  10  appeals  disposed  of  by 
judgment,  1  First  Division  decision  was  affirmed  and  also  1 
Second  Division  decision  appeal,  while  in  7  appeals  from  the 
Second  Division  the  judgments  were  reversed  and  1  judgment 
of  the  First  Division  was  reversed 

Coubt  Fees  Collected. 

Coiurt  of  Session,  Outer  House,  £2897  5s. ;  Inner  House, 
First  Division,  £1070  6s. ;  Inner  House,  Second  Division, 
£547  8s. ;  Bill  Chamber,  £800  98.  6d. ;  Teind  Court,  £922  5s. ; 
High  Court  of  Justiciary,  £9  10s.  6d. ;  Accountant  of  Court 
(year  1903),  £6048  2s.  Id.;  Auditor  of  Court  of  Session  (in 
addition  to  Court  fees  on  taxed  accotints),  £47  2s.  6d. ;  Extractor 
of  Court  of  Session,  £1851  4s.  6d.— total,  £14,193  13s.  Id. 


A  TANGLE. 
NuMEBOus  members  of  the  lay  public,  influenced,  doubtless,  by 
prejudice  and  ignorance,  entertain  the  idea  that  all  legal 
practitioners  have  a  pronounced  tendency  to  indulge  in  fiction ; 
indeed,  individuals  will  be  got  to  maintain  that  the  saying, 
"Truth  is  stranger  than  fiction,"  is  a  purely  legal  maxim. 


Digitized  by  LjOOQ IC 


72  A  TaNGLEI.  tMint 

The  ckeriflhing  of  ideas  of  the  sort  may  or  may  not  be  jufltified 
by  facts;  but  certainly  in  a  legal  magazine  one  must  not 
look  for  works  of  fiction  or  romance;  and  readers  are  informed 
that  the  following  notes  on  a  certain  litigation  deal  with 
absolute  facts,  names  of  persons  and  of  places  only  being 
omitted. 

A,  an  industrious  but  unfortunate  agriculturist,  becomes 
notour  bankrupt.  One  of  his  creditors,  founding  on  an  expired 
charge,  presents  a  petition  to  the  Sheriff-Substitute  praying 
for  decree  of  cessio,  and,  the  usual  intimations  having  been 
given  in  proper  order,  the  first  deliverance  is  pronounced, 
inter  alia  ordaining  the  bankrupt  to  appear  for  examination 
on  a  certain  date.  On  the  date  fixed  for  his  examination  the 
bankrupt  does  not  appear,  but  his  agent  states  that  the  debt 
founded  on  by  the  petitioning  creditor  has  been  settled,  and 
moves  that  the  petition,  therefore,  should  be  dismissed.  The 
agent  for  the  petitioning  creditor,  moreover,  states  that  he 
does  not  intend  to  proceed  with  the  petition  in  any  way. 
Nevertheless,  the  Sheriff-Substitute  holds  that  the  bankrupt's 
failure  to  appear  has  been  wilful,  and  pronounces  decree  ordain- 
ing him  to  grant  a  disposition  omnium  banorum  in  favour  of 
a  trustee  named.  Whereupon  an  appeal  is  marked  for  the 
bankrupt  to  one  of  the  Divisions  of  the  Court  of  Session. 

In  the  course  of  the  appeal  proceedings,  counsel  were  heard 
for  the  appellant  and  also  for  the  trustee  and  certain  creditors, 
and  as  it  seemed  desirable  that  the  Court  should  have  the 
position  of  matters  before  them  in  black  and  white,  the  trustee 
and  creditors  were  ordered  to  print  answers  to  the  verbal 
arguments  of  counsel  for  the  appellant.  Ajiswers  for  the 
trustee  and  compearing  creditors  were  duly  lodged ;  and  (mark 
this),  for  the  first  time  in  the  course  of  the  proceedings,  the 
names  and  designations  of  the  compearing  creditors  appear  in 
the  cause.  At  the  final  hearing  on  the  appeal,  argument  was 
mainly  directed  to  the  question  whether,  looking  to  the  circum- 
stances attending  the  alleged  settlement  of  the  petitioning 
creditor's  claim,  the  Sheriff-Substitute  was  justified  in  granting 
cessio  on  the  petition  as  it  then  stood.  The  Court  held  that  he 
was  not  so  justified,  and  pronounced  an  interlocutor  sustaining 
the  appeal,  recalling  the  deliverance  of  the  Sheriff-Substitute, 
remitting  to  him  to  proceed  of  new,  and  finding  the  objectors 
in  the  Court  of  Session  liable  in  the  expenses  of  the  appeal. 
The  finding  for  expenses  was,  as  nearly  as  may  be,  in  the 
following  terms:— "Find  B,  C,  D,  E,  F,  G,  and  H,  as  trustee 
and  creditors  of  the  appellant,  liable  in  the  expenses  of  the 
appeal."     The  important  words  to  be  noted  are  "  as  trustee  and 
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creditorB.**  The  beginning  of  the  tangle  is  to  be  fonnd  in 
these  words;  but  before  devoting  consideration  to  the  threads 
of  the  tangle,  let  us  follow  the  course  of  the  litigation.  The 
account  of  expenses  was  duly  taxed,  and  decree  for  the  taxed 
amount  was  granted.  That  decree  ordained  B,  C,  D,  E,  F, 
G,  and  H,  "designed  in  the  preceding  interlocutor,"  jointly 
and  severally  to  make  payment  of  the  taxed  sum  to  the 
appellant,  and  allowed  decree  to  be  extracted  in  Diame  of  the 
agents  disbursers.  As  to  whether  or  not  the  joint  and  several 
decree  was  good,  seeing  that  the  finding  in  the  first  interlocutor 
had  not  been  joint  and  several,  we  need  not  here  discuss.  The 
tangle  is  complete  enough  without  taking  that  matter  into 
consideration. 

Let  us  now  review  the  situation.  The  decree  granting  cessio 
has  been  recalled  without  qualification  or  reservation.  It 
follows,  therefore,  that,  so  far,  there  is  and  has  been  no  cessio ; 
and,  there  being  no  cessio,  there  can  be  no  trustee.  It  is 
true  that,  possibly,  if  the  Sheriff-Substitute  were  of  new  to 
grant  decree  of  cessio,  the  same  gentleman  who  had  been 
formerly  appointed  might  be  appointed  de  novo,  but  one  may 
question  if  the  decree  for  expenses  which  had  been  granted 
against  him  when  his  trusteeship  was  not  in  existence  would 
begin  to  take  effect  on  his  eventual  appointment,  should  such 
appointment  be  made.  Another  person  altogether  might  be 
appointed;  indeed,  the  person  called  "the  trustee"  in  the 
interlocutors  referred  to  would  be  wise  to  decline  to  allow 
himself  to  be  appointed  of  new;  and,  be  it  observed,  B  was 
found  liable  in  expenses  as  trustee,  and  in  that  capacity  only. 
Then  the  decree  for  expenses  was  against  him  and  the  com- 
pearing creditors  jointly  and  severally,  and  as  the  finding  for 
expenses  was  directed  against  them  as  trustee  and  creditors, 
it  follows  that  only  as  trustee  and  as  creditors  could  one  or 
more  of  the  lot  be  charged  to  pay.  Take  it  that  the  decree 
was  for  some  JB30  to  £40.  Could  the  trustee  (if  trustee  he 
could  be  held  to  be)  be  charged  to  pay  the  whole  amount,  he 
having  no  estate  whatever  in  his  hands?  Then  (assuming 
that  the  cessio  went  on)  could  one  creditor,  whose  claim 
amounted  to  JBl,  on  which  a  dividend  of  Is.  fell  to  be  paid, 
be  charged  to  pay  the  whole  amount?  As  an  individual  he 
might  be  good  for  the  sum,  but  he  can  only  be  got  at  and 
charg^  as  a  creditor.  AlS  matter  of  fact,  the  whole  creditors' 
claims  together  did  not  amount  to  £30,  or  anything  near  it, 
yet  as  creditors  they  have  been  ordained  to  pay  that  or  an 
approximate  sum,  jointly  and  severally  with  a  trustee  whose 
appointment  has  been  recalled,  and  who  at  the  date  of  the 
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decree  could  have  no  trust  funds  whatever  in  his  hands.  In 
the  case  under  consideration  the  pity  is  that  parties,  rather 
than  go  to  the  expense  of  having  some  philosophical  and 
profitable  discussion  on  the  questions  involved,  saw  fit  to  come 
to  a  settlement;  and  the  difficulties  standing  in  the  way  of  the 
bankrupt,  or  rather  of  his  agents,  had  not  to  be  faced.  The 
danger  of  using  the  little  word  "'  as  "  has,  on  more  occasions 
than  one,  led  to  serious  trouble;  and  had  the  parties  in  the 
present  instance  not  seen  their  way  to  settle  matters,  some 
points  worth  arguing  would  have  cropped  up  in  the  course  of  a 
suspension  of  a  charge  or  charges. 

To  suggest  how  the  problem  of  putting  the  decree  in  force 
may  be  worked  out  seems  a  difficult  task — one  more  suited  to 
the  puzzle  page  of  a  weekly  journal  than  for  the  present 
publication.  To  suggest  how  matters  might  have  been  kept  on 
the  rails  is  not  so  difficult.  It  would  seem  that,  before  the 
compearing  creditors  were  allowed  to  object  to  the  appeal,  the 
appellate  Court  ought  to  have  sisted  them  as  concurring  or 
insisting  petitioners,  or  as  petitioners  in  room  and  place  of 
the  creditor  whose  debt  had  been  satisfied.  The  trustee  also 
ought  to  have  been  sisted  as  a  respondent  in  the  appeal  for 
any  interest  he  might  have.  The  parties  so  sisted  (or  at  any 
rate,  the  creditors)  could  then  have  been  got  at  as  individuals, 
and  a  decree  for  expenses  against  them  as  such,  jointly  and 
severally,  would  have  been  good.  But  it  does  not  seem  clear 
how  the  person  called  **  the  trustee,"  with  no  estate  to  ad- 
minister, with,  indeed,  no  status  as  trustee,  could  be  included 
in  such  a  decree,  and  probably  his  exclusion  from  the  finding 
and  decree  for  expenses  would  be  the  proper  course  to  follow. 

A  curious  point  to  be  observed  in  the  present  case  is  that 
decree  for  expenses  was  taken  by  the  appellant's  agents  in 
their  own  name.  They  fight  and  contend,  and  have  fought 
and  contended  to  the  end,  that  no  cessio  should  be  granted 
against  their  client;  yet  before  they  can  put  that  decree  into 
force  it  is  imperative  that  the  cessio  must  go  on  in  order  that 
they  may  have  a  trustee  and  creditors  to  go  against. 


%xtttixtwct. 


The  Law  of  Dbfailation  and  Verbal  Injury.  By  F.  T.  Cooper, 
K.C.,  M.A.,  LL.B.  Second  edition.  Revised  and  in  part 
re-written  by  D.  Oswald  Dykes,  M.A.,  LL.B.,  Advocate. 
Edinburgh:   Wm.  Green  &  Sons.     1906.     (16s.  net.) 

The  first  edition  of  Mr.   Cooper's  book  was  published   in 
1894.     Since  that  date  there  has  been  considerable  elucidation 
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of  the  principles  of  the  law  of  slander  in  the  numerous  actions 
of  defamation  which  have  been  before  the  Court,  and  this  has 
rendered  it  desirable  that  a  second  edition  should  be  published, 
though  the  call  for  such  could  not  be  so  clamant  as  in  the 
case  of  works  dealing  with  branches  of  the  law  which  have 
suffered  modification  at  the  hands  of  the  Le^slature.  Mr. 
Dykes  has  performed  his  duties  as  editor  well,  and  the  new 
edition  will,  we  feel  sure,  be  as  useful  as  the  original  work  was 
in  its  day.  The  handy  size  of  the  first  edition  has  appeared 
to  Mr.  Dykes  such  a  desirable  quality  that  some  sacrifice  might 
be  made  to  retain  it,  and  so  he  has,  by  transferring  in  most 
of  the  chapters  the  references  to  cases  from  the  text  to  foot- 
notes, performed  the  feat  of  adding  considerably  to  the  length 
of  the  work  without  increasing  the  bulk  of  the  volume.  The 
original  arrangement  was  in  our  view  a  more  convenient  one, 
but  we  will  concede  that  Mr.  Dykes  has  not  erred  in  deciding 
as  to  the  balance  of  convenience.  The  old  arrangement  is 
otherwise  pretty  closely  adhered  to;  and  the  well-known 
vocabulary  of  vituperation  (better  known  by  another  allitera- 
tive title)  still  finds  a  pla^e  in  the  volume.  Any  one  interested 
in  legal  subtleties  and  lawyers'  differences  will  be  well  repaid 
by  comparing  Mr.  Dykes's  views  on  the  meaning  of  convicmm 
and  as  to  whether  Veritas  is  always  a  good  defence  with  those 
of  Mr.  Olegg.  Mr.  Dykes's  view  is  the  more  learned,  but 
Mr.  Qlegg's  view  the  more  simple  and  more  easily  applied. 


A  Tbbatisb  on  Bbloian  Law.  By  Ernest  Todd,  of  the  Inner 
Temple  and  Western  Circuit,  Barrister-at-law.  London : 
Butterworth  k  Co.       1905.      (258.) 

But  for  the  admirable  commentary  which  the  author  pre- 
fixes to  his  translation  of  the  Beleian  Code  of  Civil  Procedure 
and  Commercial  Code,  this  worit  would  barely  deserve  its 
title,  for  the  Codes  deal  with  only  two  principal  branches  of 
Belgian  law.  The  commentary,  however,  is  more  than  usually 
valuable,  for,  in  order  to  explain  to  the  English  reader  refer- 
ences to  other  branches  of  law  which  are  contained  in  the 
Code  of  Civil  Procedure,  the  author,  in  the  first  part  of  the 
commentary,  gives  the  effect  of  the  provisions  of  the  Civil 
Code  (which  he  has  not  translated  in  full)  on  such  matters 
as  marriage  contracts,  divorce,  judicial  separation,  inherit- 
ance, and  successions.  This  part  contains  a  ^reat  deal  of 
valuable  information  which  otherwise  is  not  readily  accessible 
to  English  readers. 

The  second  part  of  the  commentary  treats  in  their  order 
with  the  subjects  dealt  with  in  the  Commercial  Code,  e.^., 
contracts  of  carriage,  bills  of  exchange,  companies,  insurance, 
carriage  by  sea,  and  bankruptcy.  Throughout  the  commentary 
the  author  has  not  failed  to  notice  the  outstanding  differences 
between  the  laws  of  Belgium  and  England  in  the  matters  with 
which  he  deals. 

The  work  cannot  fail  to  be  of  the  greatest  service  to  all 
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persons  in  this  country  having  legal  or  commercial  relations 
with  Belgium. 

The  author  deserves  special  congratulation  on  the  success 
of  his  translation,  which,  so  far  as  we  have  been  able  to  test 
it,  we  have  found  exact  and  vigorous.  It  is  only  rarely  that 
the  author's  English  suggests  a  foreign  origin. 

The  commentary  is,  of  course,  beyond  our  competence,  but 

fives  us  the  impression  of  being  as  accurate  as  it  is  certainly 
e tailed  and  lucid. 


A  DioEST  OF  Casbs  dbcidbd  is  thb  Shbriff  Courts  of  Scotland 
PRIOR  TO  31sT  Decembbb,  1904.  Compiled  by  George 
Guthrie,  M.A.,  LL.B.,  Writer,  Glasgow.  Glasgow  and 
Edinburgh :    William  Hodge  &  Co.        1906.        (Sis.  6d.) 

The  well-known  digest  of  Scots  SherifE  Court  cases,  which 
was  compiled  by  Mr.  Cluthrie  in  1895,  proved  so  valuable  to 
lawyers  that  they  will  welcome  this  new  volume,  which  is 
now  brought  down  to  the  end  of  1904,  and  contains,  in  addition 
to  those  in  the  former  digest,  all  the  cases  reported  in  the 
Reports  section  of  this  Review  during  the  last  ten  years. 
The  arrangement  of  the  previous  volume  has  been  followed 
in  this,  but  the  cross  references  under  heads  have 
been  increased  and  made  more  precise,  and  a  separate  title  has 
been  devoted  to  the  Workmen's  Compensation  Act,  which, 
as  the  author  remarks,  has  "  little,  if  any,  affinity  to  repara- 
tion, master  and  servant,  or  anything  else  legal."  The  work 
seems  to  have  been  done  with  all  the  accuracy  and  precision 
for  which  Mr.  Guthrie  is  well  known.  The  digest  shows,  what 
indeed  is  well  known  to  all  lawyers,  that  the  Scots  Sheriff 
Courts  are  truly  the  Courts  of  the  people,  and  the  cases  recorded 
in  it  therefore  seem  infinitely  less  technical  than  those  of 
the  corresponding  digest  of  cases  in  the  Court  of  Session.  For 
this  reason  even  the  general  reader  may  dip  into  this  book 
with  pleasure  for  the  light  which  it  throws  on  the  legal 
relations  arising  out  of  the  common  affairs  of  daily  life. 


At  Inverness,  on  3rd  February,  Mr.  James  Anderson, 
county  clerk  of  Inverness-shire,  in  his  seventy-sixth  year.  Mr. 
Anderson,  who  was  a  native  of  Elgin,  went  to  Inverness  in 
early  life  to  occupy  the  position  of  Sheriff-clerk-depute  under 
the  late  Mr.  W.  R.  Grant.  Afterwards  he  went  to  Edinburgh, 
where  he  qualified  as  a  solicitor,  and  soon  after  his  return  to 
Inverness  in  1858  he  obtained  the  appointment  of  county  clerk. 
Since  that  year  he  held  the  office,  first  imder  the  Commissioners 
of  Supply,  and  subsequently  under  the  County  Council,  until 
his  death.  The  appointment,  which  grew  steadily  in 
importance,  was  thus  held  by  him  for  the  long  period  of  forty- 
eignt  years.     Rather  more  than  two  years  ago  Mr.  and  Mrs. 
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Anderson   were   the   guests   of   a   representative   company   of 

ladies  and  gentlemen  at  a  luncheon  in  the  Caledonian  Hotel, 

Inverness.      The  chair  was   held   by  the  late  Lochiel,  Lord 

Lieutenant    and    convener    of    the    county,     and    in    name 

of   many   subscribers    he    presented    Mr.    Anderson    with    an 

illuminated  address,  a  silver  salver,  and  a  cheque  for  JBIOOO. 

Mrs.    Anderson    was    made    the    recipient    of   a    gold    watch 

and    chain.       The    address    expressed    appreciation    of    Mr. 

Anderson's  valuable  public  services,  and  stated  that  for  nearly 

half  a  century  he  had  acted  not  only  as  the  trusted  adviser  of 

many  of  the  best-known  county  families,  but  had  during  the 

same  period  performed  with  universal  acceptance  the  dnties 

of  clerk  and  adviser  to  the  successive  governing  bodies  of  the 

county.     His  rare  prudence  and  devotion,  and  the  wisdom  of 

his  counsels,  had  been  invaluable  to  those  for  and  with  whom 

he  acted.     Mr.  Anderson  also  rendered  valuable  service  many 

years  ago  as  a  member  of  the  Town  Council  of  Inverness,  and 

the   esteem   of  his   professional   brethren   was   shown   by   his 

election  to  the  office  of  Dean  of  the  Faculty  of  Solicitors  of 

Inverness-shire.     So  far  back  as  the  year  1876  Mr.  Anderson 

succeeded  the  late  Mr.  Stewart  as  procurator-fiscal,  the  office 

having  been  conferred  on  him  by  Sheriff  Ivory.     Mr.  Anderson 

was  a  director  of  the  Caledonian  Banking  Company,  chairman 

of  the  Royal   Academy   Board,   a   manager  of  the   Northern 

Infirmary,  and  a  constant  friend  of  the  inmates  of  the  local 

rorhouse.  He  was  the  head  of  the  firm  of  Messrs.  Anderson 
Shaw,  solicitors,  the  other  partners  being  Mr.  Duncan  Shaw, 
W.S.,  and  Mr.  William  Anaerson,  who  were  associated  with 
the  late  Mr.  Anderson  in  the  work  of  the  various  appointments 
held  by  him. 

At  Waltaire,  Tiewsley,  Middlesex,  on  7th  February,  Mr. 
Bobert  Whyte,  who  for  nearly  thirty  years  was  procurator- 
fiscal  of  Forfarshire  at  Forfar.  Mr.  Whyte,  who  was  a  son 
of  the  late  Mr.  William  Whyte,  solicitor,  Forfar,  was  born  in 
Forfar  in  1831.  He  was  educated  at  the  Academy,  and,  after 
serving  his  apprenticeship  in  his  father's  office,  proceeded  to 
Edinburgh  for  the  purpose  of  extending  his  legal  study  and 
experience.  When  ne  returned  four  years  later  he  was  assumed 
as  a  partner  by  the  late  Mr.  William  Boberts,  town-clerk. 
Ten  years  later  Mr.  James  Taylor,  afterwards  town-clerk,  was 
also  assumed  as  a  partner.  On  Mr.  Roberts'  death  in  1871 
that  firm  was  dissolved,  and  the  business  was  carried  on  by 
Mr.  Whyte  along  with  the  late  Mr.  Alexander  Freeman.  In 
1864  Mr.  Whyte  was  appointed  procurator-fiscal  for  the  Forfar 
district.  He  was  joint-agent  of  the  Bank  of  Scotland  branch 
in  Forfar,  and  a  Justice  of  Peace.  In  1897  he  went  to  reside 
in  the  south.     He  leaves  a  widow  and  five  sons. 

At  Peebles,  on  15th  February,  Mr.  William  Buchan,  sole 
partner  of  the  firm  of  J.  &  W.  Buchan,  solicitors,  after  an 
illness  extending  over  five  months.  The  deceased  was  a  native 
of  Peebles,  where  he  was  bom  fifty-five  years  ago.     He  was 
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appointed  town-clerk  of  the  burgh  a  quarter  of  a  century  ago, 
and  held  that  office  with  much  acceptance  up  to  the  present 
time.  Among  the  other  appointments  he  held  was  that  of 
procurator-fiscal  for  Peeblesshire  and  for  the  county  Justices 
of  the  Peace.  He  was  manager  of  the  Peeblesshire  Savings, 
Investment,  and  Building  Society,  and  secretary  of  the 
Chambers  Institution.  He  was  much  interested  in  heraldry 
and  antiquarian  subjects,  and  was  a  Fellow  of  the  Ajitiquarian 
Society  of  Scotland,  to  which  he  contributed  occasional  papers. 
His  public  duties  he  discharged  most  conscientiously  and  with 
great  fidelity,  and  was  highiy  esteemed  and  respected  by  the 
community  generally.     Mr.  !Buchan  was  unmarried. 

At  Edinburgh,  on  17th  February,  Mr.  David  Johnstone 
Walker,  sole  partner  of  the  law  publishing  firm  of  Messrs. 
Bell  &  Bradfute.  That  firm,  which  was  at  one  time  recognised 
as  perhaps  the  leading  law  publishing  firm  in  Scotland,  was 
founded  in  1734,  and  its  list  of  legal  publications  is  a  very 
comprehensive  one,  and  is  well  knovm  to  all  members  of  the 
profession.  Mr.  Walker,  whose  association  with  the  firm  was 
a  lengthy  one,  was  a  man  of  retiring  disposition,  and  was 
not  much  known  beyond  the  limits  of  his  business  connection. 
He  is  survived  by  a  widow,  a  son,  and  four  daughters. 

At  Edinburgh,  on  21st  February,  Mr.  J.  G.  Currie,  depute 
Commissary  Clerk  of  Edinburgh,  aged  seventy-two  years. 


Parliamei^t  House,  27th  February,  1906. 
Now  that  the  new  Parliament  has  been  some  time  in  session, 
and  both  sides  have  settled  down  after  a  keen  electoral  fight, 
it  is  satisfactory  to  note  that,  so  far  as  can  be  ascertained, 
there  are  to  be  no  election  petitions  in  Scotland.  The  large 
majorities  by  which  the  Radicals  captured  so  many  of  the 
Unionist  seats  may  be  said  to  be  one  cause  for  this;  but  the 
main  reason  is  undoubtedly  the  electoral  purity  of  the  whole 
of  Scotland.  In  the  past  I  can  only  recall  two  petitions  on  the 
ground  of  bribery  and  corruption  in  Scotland.  One  of  these 
was  by  that  eccentric  individual,  who  was  well  known  in 
Edinburgh  about  twenty-five  years  ago,  Mr.  E.  B.  Lockyer, 
against  Mr.  George  Loch,  who  sat  for  a  northern  constituency, 
and  which,  though  the  necessary  deposit  of  £1000  was 
duly  made,  ended  by  being  withdrawn  just  before  the 
trial.  The  other  was  in  1895,  where  the  defeated  candidate, 
Mr.  Seymour  Keay,  petitioned  against  the  election  of  the  Hon. 
J.  E.  Gordon  (son  of  Lord  Gordon)  for  Elgin  and  Nairn.  This 
case  went  to  trial  before  Lords  M'Laren  and  Kyllachy,  but 
it  turned  out  to  be  too  thin,  and  the  petition  was  either  refused 
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or  dropped  after  a  certain  amount  of  evidence  had  been  led. 
There  have  also  been  one  or  two  re-counts  in  Scotland,  one 
being  in  1874  in  the  Wigtown  Burghs,  which  resulted  in  favour 
of  the  defeated  candidate,  Lord  Advocate  Young,  by  one  vote, 
but  in  the  interim  he  had  gone  to  the  bench,  and  a  new  election 
resulted.  There  was  also  a  re-count  some  years  ago  in  South 
Edinburgh,  which  failed,  and  one  in  Greenock,  which  was 
successful.  So  far  as  I  can  learn  at  present,  all  the 
defeated  candidates.  Unionist  and  Radical,  have  quietly 
acquiesced  in  the  verdict  of  the  polls,  although,  as  regards 
legal  representatives  of  Scotland  in  the  new  Parliament,  the 
Unionists  are  in  a  very  lopsided  condition,  the  only  member 
of  the  bar  from  Scotland  being  (as  I  formerly  mentioned)  Mr. 
Mitchell-Thomson,  but  as  he  is  a  young  man  of  exceptional 
ability  he  cannot  fail  to  win  his  spurs  during  the  duration 
of  this  present  Parliament. 

I  understand  that  under  the  new  regime  the  Lord  Advocate 
has  resolved  that,  instead  of  appointing  a  new  Advocate-depute 
for  the  Western  Circuit  to  hold  office  for  six  months,  as  has 
hitherto  been  the  case,  this  official  will,  in  future,  be  per- 
manent during  the  existence  of  the  present  Government,  but 
eligible   for  promotion.        The   salary,    I   observe   from   the 
estimates,  is  given  at  £315  per  annum.    Mr.  J.  M.  Irvine  has 
received  the  appointment  of  extra-Depute,  and  not  Mr.  Robert 
Munro,  as  was  stated  by  me  in  a  former  letter.     Mr.  Munro 
was  appointed  to  act  as  Sheriff  Court  depute  in  all  important 
trials  and  prosecutions  in  the  inferior  Courts.      There   is  no 
salary  attached  to  this  appointment,  but  the  depute  is  paid  by 
the  Crown  agent  the  usual  fees  for  consultation  and  procedure. 
The  agitation  in  the  Faculty  directed  against  the  right  of 
K.C.'s   to   act   as  Advocates-depute,   and   also  to   take   briefs 
without  a  junior  in  arbitrations  or  in  a  Private  Bill  Legislation 
inquiry,  is  due  to  the  fact  that  soreness  undoubtedly  exists 
under  these  three  heads  among  a  good  many  of  our  juniors,  and 
the  Faculty  have  wisely  remitted  the  matter  to  a  committee  for 
report.     So  far  as  a  King's  Counsel  is  concerned,  I  conceive 
there  can  be  no  objection  to  his  acting  as  an  Advocate-depute 
for  the  Crown  if  (as  occurred  in  the  case  of  Mr.  Younger)  the 
appointment  as  King's  Counsel  is  made  while  he  is  acting  as 
depute.     It  may,  however,  be  otherwise  in  the  case  (as  has 
now  happened)   of  three   King's   Counsel   accepting  office  as 
Advocates-depute.     It  has  hitherto  been  understood  that  when 
a  counsel  takes  silk  he  never  writes,  i,e.y  draws  pleadings;  now 
Advocates-depute  draw,  or  are  supposed  to  draw,  their  indict- 
ments, and  it  may  be  plausibly  argued  that  this  ought  to  be 
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the  work  of  a  junior,  and  in  holding  office  as  deputes  while 
K.C.'s  the  three  gentlemen  I  refer  to  appear  to  be  infringing 
on  the  time-immemorial  rule  that  a  senior  never  draws  papers, 
but  only  revises  them.  Again,  as  regards  K.C/s  acting  as  sole 
counsel  in  arbitrations  and  inquiries  under  the  Private  Bill 
Legislation  Act,  there  is  no  reason  in  the  world  for  juniors 
complaining  of  this  practice,  as  I  have  often  observed  country 
solicitors  conducting  arbitrations  without  counsel,  just  because 
the  arbiters  quite  usually  hear  any  party  instructed  to  attend, 
and  I  think  it  follows,  though  it  has  not  yet  happened,  that 
a  solicitor  either  in  the  supreme  or  inferior  Court  could  quite 
competently,  and  I  have  no  doubt  in  many  instances  efficiently, 
conduct  the  case  for  promoters  or  opponents  in  a  Private  Bill 
inquiry. 

Thus  far,  however,  the  rule  has  been  to  select  two  counsel 
of  good  standing  as  senior  and  junior  to  conduct  these  Private 
Bill  inquiries.  The  only  point  left  for  the  committee  to 
consider  then  comes  to  be  this,  should  the  three  K.C.*s  who  at 
present  act  as  Advocates-depute  resign  their  valuable  appoint- 
ments ?  I  hardly  think  any  committee  of  the  Faculty  is  likely 
to  recommend  this  course  on  the  mere  ground  that  drawing  an 
indictment  is  junior  work.  Besides,  it  is  quite  well  known  that 
the  bulk  of  our  High  Court  and  circuit  indictments  are  drawn 
by  the  clerks  to  the  deputes,  who  each  receives  £50  a  year  for 
his  trouble. 

And  this  leads  me  to  speak  of  how  matters  have  changed  in 
four  decades.  In  the  sixties  there  were  no  "  silks  "  except  the 
Lord  Advocate  and  Solicitor-General.  Even  the  Dean  of  Faculty 
did  not,  so  far  as  I  remember,  in  those  days  wear  a  silk  gown, 
although  he  wore  the  Court  coat  and  vest  and  the  long  band 
of  white  in  front,  as  King's  Counsel  do  now.  Then,  if  a 
counsel  in  large  junior  practice  desired  to  become  a  senior, 
he  simply  caused  it  to  be  understood  that  he  had  ceased 
writing,  and  would  only  take  senior  work.  The  first  counsel 
who  adopted  this  course  in  my  recollection  was  William 
Penney,  afterwards  Lord  Kinloch,  who  did  a  very  large  senior 
business  before  he  ascended  the  bench  in  1868,  on  the  demise 
of  Lord  Handyside.  George  Young,  afterwards  Lord  Young, 
very  shortly  thereafter  ceased  writing  and  became  a  senior, 
but  at  that  time  there  were  very  few  outstanding  seniors 
except  the  Lord  Advocate  (Moncreiff),  the  Solicitor-General 
(E.  F.  Maitland),  and  the  Dean  of  Faculty  (Inglis),  who 
succeeded  Lord  Justice-Clerk  Hope  in  1858.  About  that 
period,  however,  and  in  the  early  sixties,  there  were  a 
ftujnber    of    excellent    seniors^    who^    though    they    had    not 
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actually  stopped  writing,  were  hardly  ever  asked  to  draw 
pleadings.  Among  them  may  be  recalled  George  Moir, 
Sheriff  of  Stirling;  Robert  Macfarlane,  Sheriff  of  Renfrew, 
afterwards  Lord  Ormidale;  George  Patton,  of  the  Caimies, 
afterwards  Lord  Justice-Clerk;  George  Graham  Bell,  the 
father-in-law  of  Lord  Young,  an  eminent  chamber  counsel  and 
conveyancer,  and  a  refined  and  subtle  pleader;  George  Ross, 
afterwards  Professor  of  Scots  Law,  cut  off  prematurely  by  an 
attack  of  diphtheria  in  the  early  sixties;  Hamilton  Pyper,  a 
most  excellent  all-round  counsel,  largely  employed  in  trust 
and  conveyancing  actions;  George  Munro,  afterwards  Sheriff 
of  Linlithgow;  Patrick  Fraser  (afterwards  Lord  Eraser),  a 
great  consistorial  lawyer;  and  George  Handyside  Pattison 
(afterwards  Sheriff  of  Roxburgh  and  Selkirk),  a  rugged  and 
voluble  pleader,  but  great  in  case  law  and  precedents,  besides 
others  whose  names  occur  to  me  who  were  looked  on  as  most 
useful  and  able  senior  counsel,  though  they  had  not  announced 
that  they  had  ceased  writing.  The  status  and  modes  of  con- 
ducting practice  by  the  bar  nowadays  as  regards  senior  and 
junior  work  have  entirely  changed ;  and  when  a  counsel  takes 
"  silk  '*  he  has  to  stop  everything  but  pure  senior  work  either 
in  chambers  or  in  Court. 

While  writing  on  the  subject  of  Advocates-depute,  one 
also  recalls  that,  prior  to  the  time  of  Lord  Advocate  Young, 
tbeir  remuneration  was  only  £500  a  year,  but  owing  to  his 
pressure  on  the  Lords  of  the  Treasury,  to  whom  he  was  rather 
a  holy  terror  on  account  of  his  masterful  way  of  dealing  with 
them,  the  salaries  were  raised  to  £760.  Singularly  enough, 
there  has  been  only  one  Advocate-depute  in  living  memory 
who  also  sat  as  a  member  during  an  entire  Parliament.  I 
allude  to  the  late  Roger  Montgomerie  of  Annick  Lodge,  a 
member  of  a  well-known  west  country  family,  who  sat  for 
Ayrshire.  Another  Advocate-depute,  viz.,  Mr.  G.  W.  T. 
Omond,  contested  West  Perthshire  as  a  Gladstonian  in  1886, 
but  failed  to  carry  the  seat  against  Sir  Donald  Currie,  and 
since  then  none  of  the  Crown  junior  counsel  have  been  so 
venturesome  as  to  contest  a  seat  in  Parliament,  although 
there  is  nothing  to  prevent  them  doing  so  while  holding  the 
office  of  depute  if  they  also  can  efficiently  perform  their  duties 
in  criminal  prosecutions. 

Although  the  session  has  little  more  than  a  month  to  run, 
it  is  satisfactory  to  note  that  the  Second  Division  has  not  as  yet 
required  any  transfer  of  cases  from  their  brethren  in'  the 
First  Division — quite  a  change  from  the  condition  of  things 
which  prevailed  during  the  past  decade,  when  tranrfera  were 
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very  frequently  required.  This  is  due  in  no  small  degree  to 
the  new  additions  to  the  bench  on  that  side  of  the  Court.  All, 
or  nearly  all,  appeals  or  reclaiming  notes  are  quietly  heard 
through,  and  not  rushed  and  instantly  advised  in  the  manner 
in  which  some  of  the  former  judges  dealt  with  appellate 
business  there.  More  business  is  also  now  being  marked  by 
agents  to  this  Division  than  formerly,  and  I  expect  in  process 
of  time  the  work  will  be  more  equalised  than  we  have  seen  it 
for  at  least  twenty  years  past. 

The  delay  in  filling  up  the  vacant  post  of  Exchequer  judge 
in  the  Outer  House,  due  to  the  translation  of  Lord  Pearson  to 
the  First  Division,  was  rather  a  source  of  complaint  to  some 
litigants.  It  was,  however,  entirely  due  to  the  Secretary  for 
Scotland  and  the  Lord  Advocate  being  both  engs^d  in  the 
elections.  But  matters  have  now  been  settled,  and  Lord 
Johnston  is  to  be  the  holder  of  the  office.  All  actions  pertaining 
to  Exchequer  or  taxes  or  Inland  Revenue  questions  are  tried 
before  the  Exchequer  judge  in  the  Outer  House,  and  all 
petitions  for  the  uplifting  of  Parliamentary  deposits  fall  to  be 
presented  to  and  disposed  of  by  him. 

As  the  Aliens  Act  was  made  applicable  to  Scotland  at  the 
last  moment  before  it  left  the  Commons,  and  as  little  or  no 
machinery  was  provided  for  bringing  its  provisions  into  action, 
the  Lords  recently  passed  an  Act  of  Re<lerunt  for  more 
effectually  giving  effect  to  its  provisions,  including  also  those 
of  the  Summary  Procedure  (Scotland)  Act,  1864,  sec.  33,  under 
which  it  will  chiefly  fall  to  be  administered.  In  another  part 
of  this  issue  (p.  94)  the  provisions,  which  are  of  considerable 
public  importance,  are  given  verbatim,  and  to  these  I  beg  to 
refer  for  details  of  the  forms  and  procedure  to  be  in  use  in 
putting  the  Act  in  force. 

It  may  be  interesting  in  this  connection  to  point  out  that, 
since  it  came  into  operation,  what  may  be  termed  one  of  the 
expulsion  clauses  of  this  Act  has  been  already  largely  taken 
advantage  of  in  England  by  the  judges  there,  who,  under  sec.  3, 
sub-sec.  1  (a),  avail  themselves  of  the  power  there  given,  and 
report  to  the  Secretary  of  State  that  the  alien  has  been  con- 
victed by  any  Court,  including  a  Court  of  summary  jurisdic- 
tion, of  any  felony,  offence,  misdemeanour,  or  of  an  offence 
under  the  Burgh  Police  Act,  1892,  where  a  sentence  of 
imprisonment  without  a  fine  is  imposed.  Such  a  report 
enables  the  Secretary  of  State  to  pronounce,  if  he  deems  it 
necessary,  an  expulsion  order  on  the  expiry  of  the  sentence 
imposed  in  this  country,  and  to  ordain  the  convicted  alien  in 
future  to  remain  out  of  it.    So  far  as  I  can  understand,  in  the 
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few  cases  that  have  yet  occurred  no  reports  of  the  nature 
above  indicated  have  yet  been  made  to  the  Secretary  for 
Scotland,  but  cases  will  undoubtedly  arise  in  the  admini- 
stration of  the  Act  in  Scotland  where  such  reports  may  be 
necessary. 

In  view  of  the  large  and  increasing  demands  on  it  from 
the  various  public  departments  of  Scotland,  and  the  delay  in 
executing  orders  from  London,  the  Stationery  Office  in  London 
has  just  intimated  that  from  1st  April  next  a  Scottish 
branch  of  H.M.  Stationery  Office  will  be  established  at  26  St. 
James  Square,  Edinburgh,  under  the  charge  of  Mr.  James 
Balmain.  This  is  certainly  a  step  in  the  right  direction,  as 
hitherto  all  demands  for  Court  stationery  (except  for  the 
Bill  Chamber,  which  is  supplied  direct)  have  had  to  be 
made  to  the  ordinary  clerk  in  the  Second  Division  of  the 
Court,  and  by  him  sent  to  London  for  approval  and  supply,  and 
it  has  thus  often  happened  that  certain  classes  of  books  and 
articles  of  stationery  have  not  reached  Edinburgh  timeously 
from  London,  and  caused  inconvenience  to  the  judges  and 
officials.  The  printing  of  Court  publications,  however,  still 
remains  in  the  hands  of  Oliver  &  Boyd,  and  applications  can 
be  sent  direct  to  them  if  urgently  needed.  Though  the  ordering 
of  the  Court  stationery  still  falls  to  be  made  through  the 
ordinary  clerk  of  the  Second  Division,  the  fact  that  the  supplies 
will  now  be  kept  here  will  greatly  facilitate  supply  to  all 
concerned. 

A  well-known  figure,  daily  visible  in  Parliament  Square, 
has  been  removed  by  death  in  the  person  of  Mr.  James  G. 
Currie,  depute  Commissary  Clerk  of  Edinburgh,  who  has 
been  over  fifty  years  in  this  important  department,  and  depute 
clerk  for  thirty-three  years.  Though  somewhat  reserved  in 
manner,  he  was  a  most  genial  man  in  private  life,  while  his 
public  duties  were  performed  with  much  zeal  and  great  ability. 
His  work  on  Confirmation  of  Executors  has  been  greatly 
appreciated  by  the  profession,  and  has  gone  through  several 
editions.  The  deceased  gentleman  was  seventy-two  years  of 
age,  and  though  a  little  frail,  was  at  business  till  three  weeks 
before  his  demise,  when  he  had  a  stroke  of  paralysis,  from 
which  he  never  rallied.  The  appointment,  I  am  told,  rests  with 
Mr.  Ralph  Richardson,  Commissary  Clerk,  and  will  probably 
be  filled  by  the  promotion  of  Mr.  Smith,  chief  clerk  in  the 
office. 

Another  death  has  also  to  be  chronicled,  that  of  Mr.  D.  J. 
Walker,  sole  partner  of  Bell  &  Bradfute,  law  publishers — a 
man  of  excellent  business  capacity,  but  of  very  unobtrusive 
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character.  The  firm  is  one  of  the  oldest  in  the  legal  book  trade 
in  Edinburgh,  and  twenty-five  years  ago  they  did  about  the 
largest  business  in  the  city,  but  of  late  years  the  business 
has  become  more  diversified  by  the  publication  of  other  works 
and  periodicals  unconnected  with  the  legal  profession. 


Jtotes  ivom  "^tntbon. 


The  Temple,  28th  Fehruary,  1906. 
Lawyers  are  asking  themselves  whether  the  coming  of  the 
new  Government  into  power  means  the  proposal  of  any  reforms 
in  legal  administration  and  procedure.  It  is,  at  any  rate, 
evident  that  for  the  present,  the  first  session  of  the  Parliament, 
there  is  to  be  no  effort  made  in  this  direction,  whatever  may 
be  intended  later  on.  There  is  no  mention  made  of  any  such 
matter  in  the  King's  Speech.  I  never  heard  that  any  of  His 
Majesty's  Ministers,  nor  any  candidate  for  Parliament  during 
the  elections,  made  any  point  of  reforming  the  law,  unless  we 
may  take  the  outcry  against  trade  union  law  as  an  exception; 
and  it  is  not,  in  the  sense  of  which  I  am  speaking,  any  more 
than  the  alterations  of  the  Education  Act  or  changes  in  the 
Chinese  Labour  Ordinance.  It  looks  like  it,  because  the 
whole  subject-matter  starts  from  the  famous  decision  given 
by  the  House  of  Lords  in  the  TafE  Yale  Railway  case.  Whether 
in  point  of  substance  this  decision  made  a  favourable  or 
unfavourable  change  in  the  law,  it  did  make  a  notable 
change  in  procedure,  or,  at  least,  it  drew  people's  attention 
to  the  fact  that  the  forms  of  litigation  allowed  a  society,  which 
was  neither  a  partnership  nor  a  corporation,  to  be  sued  as  if 
it  were;  and  in  other  cases  than  trade  unions  nobody  doubted 
that  this  was  very  proper  and  convenient.  Moreover,  the  Taff 
Vale  case  proved  very  interesting  to  lawyers,  on  account  of  the 
many  distinguished  lawyers  it  drew  into  the  controversies 
which  have  grown  up  around  it,  and  it  was  significant  that 
Conservative  lawyers  supported  the  late  Chancellor,  Lord 
Halsbury,  and  Liberal  lawyers  gathered  round  the  then  Sir 
Robert  Reid,  now  Lord  Loreburn.  It  has  also  had  another 
effect  which  takes  it  out  of  the  class  of  changes  in  the  law 
which  are  not  of  the  kind  specially  attaching  to  reforms  of 
legal  administration.  Lord  Halsbury  was  accused  with  some- 
thing more  than  bated  breath  and  whispering  humbleness  of 
having  allowed  his  political  and  social  prejudices  to  dictate 
his  legal  decisions,  and  so  were  other  House  of  Lords  judges 
who  gave  decisions  in  the  same  sense.  How  far  this  has  gone 
may   be  seen   in   a  violent   article   written   by   Mr.   Frederic 
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Harrison  in  the  Daily  Chronicle^  alleging  that  political  pre- 
judices imbibed  in  the  House  of  Lords  are  carried  into 
the  strictly  legal  tribunal.  From  this  thesis  Mr.  Harrison 
proceeds  to  an  argument  for  the  abolition  of  the  legal  tribunal 
of  the  House  of  Lords,  and  the  substitution  of  the  Privy 
Council.  Sir  Frederick  Pollock  wrote  a  letter  controverting 
Mr.  Harrison's  views ;  but  this  is  a  subject  which  I  shall  refer 
to  again  later  on.  I  may,  however,  mention  another  instance 
of  legislation  which  has  been  mentioned  in  the  King's  Speech, 
not  strictly  a  reform  of  legal  procedure,  but  which  will  have 
a  considerable  influence  on  proceedings  in  the  Courts.  This 
is  the  Workmen's  Compensation  Bill.  A  distinguished  lawyer 
— I  forget  exactly  who,  but  I  think  Sir  Lawson  Walton,  the 
Attorney-General- -lately  said  that  the  present  Act  was  respon- 
sible for  most  of  the  arrears  of  business  in  the  Appeal  Court, 
which  have  been  so  serious.  There  has  rarely  been,  indeed, 
an  Act  which  required  so  much  interpretation  in  the  Courts, 
and  it  is  evident  that  the  removal  of  distinctions  between  one 
class  of  workmen  and  another  must  dry  up  much  of  the 
litigation.  This  will  be  rather  serious  for  a  small  group  of 
lawyers  who  have  established  themselves  as  experts  in 
employers'  liability  and  workmen's  compensation  cases.  It 
has  been  curious  to  notice  how  a  small  band  of  brothers,  who 
were  in  more  or  less  good  general  practice,  began  to  appear  in 
nothing  else  but  rases  under  the  earlier  or  the  later  workmen's 
Acts.  Then  the  earlier  Act  began  to  dwindle;  and  now  the 
later  Act  will  soon  begin  to  grow  atrophied,  and  what  will 
these  unfortunate  persons  do?  They  are  like  the  much-to-be- 
pitied  omnibus  owners  in  London  streets,  whose  occupation  is 
threatened  by  the  arrival  of  the  motor  omnibus  and  the 
chauffeur. 

And,  by  the  way,  the  mention  of  this  particular  branch 
of  law  which  seems  about  to  die  (the  branch  of  a  tree  can  die, 
so  I  hope  no  objection  will  be  taken  to  my  making  a  branch 
of  law  die)  reminds  me  of  a  curious  matter  which  is  causing 
considerable  talk  in  the  Inns  of  Court.  This  is  an  article  in 
the  Law  Times,  purporting  to  be  written  by  a  student  who  has 
just  been  called  to  the  bar.  His  article  is  a  series  of  personal 
comments  upon  the  teaching  staff  of  the  Inns  of  Court;  and, 
though  there  is  doubtless  much  truth  in  them,  and  they  are 
written  with  smartness,  this  smartness  is  of  a  somewhat  vulgar 
type,  and  what  one  would  call  ungentlemanly.  One  of  the 
readers  or  lecturers  has  made  a  strong  objection  to  them  in 
the  Law  Times,  and  he  appears  to  be  considering  whether  he 
9hould  not  take  some  legal  step,  which  appears  to  suggest  a 
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libel  action.  I  need  not  say  what  interest  this  would  arouse 
in  all  legal  quarters  from  the  highest  to  the  lowest.  However, 
I  daresay  readers  are  wondering  what  this  has  to  do  with 
lawyers  who  are  experts  in  liability  and  compensation  cases. 
It  has  nothing,  but  the  association  of  ideas  is  as  follows:— 
The  writer  of  the  article  mentions  that  he  is  thirty-five  years 
of  age,  and  for  a  considerable  time  has  been  making  his  living  - 
"  in  a  small  and  obscure  department  of  law  which  is  neglected 
by  almost  all  barristers  and  by  all  solicitors."  This  has  piqued 
the  curiosity  of  a  good  many.  I  myself  have  not  the  slightest 
notion  what  he  means,  nor  have  others  to  whom  I  have  spoken. 
What  they  seem  to  think  is  that  the  newly-fledged  barrister  is 
imprudent,  because  it  will  set  others  on  inquiry;  and,  if  they 
should  find  it  out,  he  will  not  be  long  before  his  obscure  comer 
is  penetrated  by  a  crowd  of  rivals,  who  may  put  an  end  to  his 
monopoly — ^for  instance,  the  practitioners  in  liability  and 
compensation  cases.  I  trust  now  that  my  remarks  may  be 
considered  not  so  inconsequent  as  they  may  have  seemed. 

To  return  to  the  question  of  Government  legislation  about 
legal  matters,  there  is  not  one  of  the  numerous  abuses  which 
Liberal  lawyers  have  not  attacked,  and  to  some  extent 
reproached  the  late  Government  for  not  having  remedied. 
Some  people  are  talking  of  a  Commission  to  inquire  into  the 
working  of  the  Judicature  Acts,  but  this  is  not  what  is  really 
wanted,  and  if  it  were  appointed,  it  would  look  as  if  the 
Government  wanted  to  put  off  troublesome  questions.  Certain 
things  are  very  well  known  to  be  wanted.  'Nobody  has  a  good 
word  to  say  for  our  circuit  system,  which  deranges  all  the 
legal  business  of  the  country,  keeps  innocent  prisoners  waiting 
shamefully  long  periods  for  their  trial,  puts  our  judges  on 
trying  petty  larceny  cases  which  are  even  too  trivial  for  any- 
body but  a  magistrate  with  summary  jurisdiction,  and  brings 
forty  jurors  from  all  parts  of  a  county  to  try  two  prisoners, 
one  of  whom  pleads  guilty  and  the  other  is  acquitted.  The 
provincial  administration  of  criminal  law  by  Courts  resembling 
the  Old  Bailey  in  London,  and  the  provincial  administration 
of  civil  law  by  the  County  Courts  as  part  of  the  High  Court, 
are  reforms  which  need  no  further  inquiry  than  they  have 
already  had.  The  last  matter,  I  believe,  hangs  fire  more  on 
account  of  the  difficulty  about  the  fusion  of  the  two  branches 
of  the  profession  than  on  any  other  account.  So  probably 
does  the  establishing  of  local  criminal  Courts.  It  ia  true  at 
the  Old  Bailey  none  but  barristers  appear ;  but  in  the  country 
there  is  not  a  regular  bar  as  there  is  in  London,  though  pro- 
bably one  result  might  be  the  settling  of  more  local  barristers 
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than  there  are  at  present  in  the  provincee.  There  are  two 
other  bills  which  have  been  hung  up  for  long — that  for  estab- 
lishing a  Court  of  criminal  appeal  to  the  limited  extent  recom- 
mended by  the  Commissioners  who  inquired  into  and  reported 
on  the  Beck  case,  which  is  not  nearly  enough,  and  the  bill  to 
give  the  Law  Society  the  power  of  suspending  solicitors  from 
practice  who  have  become  bankrupt.  Some  people  object  that 
a  man  should  not  be  deprived  of  his  livelihood  because  he  has 
become  bankrupt;  but  solicitors,  who  might  suffer  themselves, 
seem  content  and  even  desirous  that  a  discretionary  power 
should  be  given  to  the  Law  Society. 

Several  letters  and  articles  in  the  Times  have  set  lawyers 
discussing  legal  patronage.  Lord  Lorebum  has  as  yet,  I 
believe,  had  no  legal  appointment  to  make  except  Lord  Justice 
Moulton's,  and  this  was  unexceptionable.  Lord  .Halsbury 
was  sufficiently  attacked  in  the  earlier  years  of  his  Chancellor- 
ship, and  with  good  reason.  But  his  later  appointments  were 
excellent;  it  may  be  that  he  had  acquired  more  experience, 
or  that  he  was  somewhat  alarmed  at  going  down  to  posterity 
as  Lord  High  Jobber.  The  suggestion  is  that  Lord  Lorebum 
cannot  avoid  being  drawn  into  rewarding  the  less  fortunate 
lawyers  of  the  party  who  have  not  been  rewarded  at  the  disposal 
of  Government  offices.  There  are  several  who  might  be  named 
to  whom  this  benevolence  might  be  extended,  and  yet  who 
would  be  badly  received  by  the  profession.  Political  appoint- 
ments have  certainly  weakened  the  bench,  though  of  the 
twenty-nine  judges  of  the  Supreme  Court  only  nine  have  been 
in  Parliament,  and  some  of  them  are  quite  good  enough  in  any 
case,  and  it  seems  that  less  than  that  number  of  County  Court 
judges  have  sat  in  Parliament,  though  it  does  not  follow  that 
they  have  always  been  appointed  for  absolute  fitness.  Lord 
Lorebum  cannot  be  expected  to  pass  through  the  ordeal 
unscathed.  He  is  a  party  official,  with  party  preferences ;  and 
it  is  thought  desirable  by  some  to  save  him  from  himself  and 
his  friends  by  setting  up  a  board  of  patronage.  It  is  a  plan 
not  likely  to  be  received  with  much  favour,  though  I  daresay 
Lord  Loreburn  would  rather  welcome  it,  especially  if  it  took 
from  him  the  new  responsibility  which  he  will  have  of  appoint- 
ing the  new  justices  of  the  peace  who  are  to  be  chosen  without 
proper  qualifications.  It  has  at  times  during  recent  years 
seemed  more  likely  that  the  "  great  unpaid  "  would  be  super- 
seded by  stipendiaries  drawn  from  the  bar,  but  this  plan  of 
drawing  magistrates  from  a  wider  field  is  a  step  in  the  opposite 
direction.  Many  people  do  not  like  the  Aliens  Act,  because 
questions  that  would  be  better  decided  by  a  magistrate  are 
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decided  by  a  board  of  laymen.  A  French  friend  of  mine  tells 
me  of  a  party  of  French  people  who  were  kept  at  Folkestone 
for  two  days,  from  Saturday  to  Monday,  because  all  the 
officials  had  departed,  and  there  was  no  one  left  who  could 
make  out  what  the  immigrants  wanted.  A  man  like  Judge 
Smyly,  of  the  Shoreditch  County  Court,  would  be  useful  at 
every  port.  He  can  correct  an  interpreter  in  Yiddish,  hear  a 
case  between  Frenchmen  in  French,  rebuke  an  Italian  who 
abuses  a  fellow-countryman  in  Court,  and  converse  with  a 
German  plaintiff  or  defendant.  Indeed,  County  Court  judges 
and  magistrates  need  now  to  be  polyglot  in  the  East  End  of 
London.  A  curious  case  was  one  which  came  before  Mr.  Justice 
Farwell  the  other  day.  The  plaintiff  was  a  Welshman  who 
could  speak  no  English,  so  was  the  defendant,  and  the  only 
person  who  could  interpret  the  plaintiff's  evidence  was  one 
of  the  defendant's  witnesses.  It  is  odd  a  Welsh  interpreter  had 
not  been  provided,  and  not  surprising  that  the  judge  was 
angry,  and  said  the  case  should  have  been  tried  in  Wales. 

And  this  brings  me  back  to  Mr.  Frederic  Harrison,  who 
thinks  appeal  cases  should  not  be  heard  by  the  House  of  Lords, 
but  by  Scottish  Courts  or  Irish  Courts  in  those  countries,  and 
by  the  Privy  Council  in  England,  lie  does  not  say  anything 
about  Wales ;  but  why  Wales  should  not  have  the  same  privi- 
lege I  do  not  know.  Mr.  Harrison  thinks  the  judges  of  the 
Privy  Council  are  freer  from  the  bias  the  lords  contract  in 
the  House  of  Lords ;  but  most  of  those  who  sit  in  the  Judicial 
Committee  are  the  same  lords.  He  talks  about  the  House  of 
Lords  being  a  Lord  Mayor's  show,  whilst  the  Privy  Council 
is  a  common-sense,  business-like  tribunal.  But,  really,  there  is 
not  much  difference,  except  for  the  Lord  Chancellor;  and  if 
there  is  any  Lord  Mayor's  show,  it  is  in  the  High  Court,  where 
the  judges  are  more  resplendent  on  certain  occasions  than  in 
the  House  of  Lords,  or  the  Privy  Council,  or  the  Appeal 
Courts.  As  for  the  Judicial  Committee  being  a  practical, 
business-like  Court,  it  is  known  to  be  more  expensive  than 
any  other,  and  there  is  a  good  deal  of  dissatisfaction  with  it 
in  the  Colonies.  It  is  amusing  to  notice  the  anxiety  with 
which  Sir  Frederick  Pollock  watches  Mr.  Harrison's  attack 
on  the  House  of  Lords.  He  and  Mr.  Haldane  and  some  others 
have  a  pet  scheme  for  fusing  the  House  of  Lords  and  the 
Judicial  Committee  together,  and  making  of  it  a  great  Court  of 
the  Empire.  They  are  afraid  if  the  House  of  Lords  is  attacked 
this  will  raise  a  suspicion  that  the  Imperial  Court  is  part  of  a 
plot  for  attacking  the  House  of  Lords,  and  thus  difficulties 
would  be   thrown   in   their  way.     So   Sir   Frederick   defends 
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the  Lords,  and  points  out  that  they  have  been  more  broad- 
minded  in  interpreting  such  Acts  as  the  Workmen's  Com- 
pensation Act  than  either  the  single  judges  or  the  Appeal 
Courts  have  been,  which  is  quite  true.  It  may  be  asked  why 
Mr.  Harrison's  views  are  considered  important  enough  to  be 
noticed  bv  Sir  Frederick  Pollock,  as  Mr.  Harrison  is  better 
known  as  a  literary  man  and  a  Positivist  than  as  a  lawyer. 
Well,  Mr.  Harrison  is  a  barrister;  he  was  one  time  lecturer 
to  the  Inns  of  (!ourt,  and  gave  very  dry  lectures  on  juris- 
prudence and  Itoman  law  while  I  was  myself  a  student,  at  a 
time  when  the  Inns  looked  on  their  lectureships  rather  as 
providing  pocket-money  for  somewhat  unsuccessful  lawyers 
than  as  a  serious  contribution  to  legal  education.  Moreover, 
Mr.  Harrison  used  to  be  a  reporter  in  the  Privy  Council,  and 
he  was  one  of  the  men  who  prepared  the  Act  legalising  trade 
unions,  the  construction  of  which  has  caused  a  great  shock  to 
him  and  manv  of  his  friends. 


NOTES  OF  ENGLISH  CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  ScoteT  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Times* 
\iew8paper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times*  Law  Reports  have  the  reference  added : — 

88.  Action  for  payment  of  calls  on  shares  for  purposes  of  adjustment 
between  fully  paid  and  partly  paid  shares.  Defendant  had  27,147  £1 
shares  fully  paid  and  2037  shares  on  which  178.  had  been  paid.  Defence 
— a  set  off  of  the  amount  he  would  get  back.  Held  that  he  was  bound 
to  pay  the  call.  Sec.  38,  sub-sec.  7,  and  sec.  101  of  the  Companies  Act, 
1862,  considered.  Kitson  Lighting  Coftipany  of  Great  Britain  v.  KitsoUy 
K.B.D.  25th  January. 

89.  "  Engaged,  concerned,  or  interested  in  a  business  "  include  the 
case  of  an  employee  entering  into  the  service  of  another  employer  as 
servant  A  servant  should  get  a  copy  of  such  an  agreement.  Cade  v. 
Cal/f,  Ch.D.  26th  January.     22  T.R.  243. 

90.  Words  of  a  will  which  were  held  to  give  an  absolute  right  to  a 
diamond  necklace,  subject  to  a  trust  that  it  should  be  worn  by  the 
legatee's  wife,  and  held  not  to  constitute  a  mere  executory  trust  or  a  life 
interest.  In  re  Barcn  Gerard — Gosselin  v.  Gerard,  Ch.D.  26th 
January. 

91.  Where  a  wrong  complained  of  is  one  by  a  public  body  and  not 
causing  damage  to  an  individual,  it  can  only  be  restrained  by  action  of 
the  Attorney-General.  Watson  and  Others  v.  Council  of  Borough  of 
Hythe,  Ch.D.  27th  January.     22  T.R.  245. 

92.  The  Moneylenders  Act,  1900,  does  not  apply  to  a  contract  made 
in  India  and  inteinled  to  be  performed  in  India.  Shrichand  v.  Lacon, 
K.RD.  27th  January.     22  T.R.  245. 
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93.  IThe  Court  dismissed  an  action  for  infringement  of  a  patent  for 
tyres  directed  against  the  repairer  of  the  infringing  tyres  on  the  ground 
that  there  was  no  valid  patent,  the  Court  expressing  no  opinion  on  the 
question  how  far  the  repair  of  a  patented  article  constituted  an  infringe- 
ment of  the  patent,  which  question  had  been  decided  by  Mr.  Justice  Joyce 
in  the  negative.  See  21  T.R.  283.  Sirdar  Eubber  Company,  Limited, 
and  Anothfr  v.  Wallington  Weston  A  Company,  C.A.  29th  January. 
22  T.R.  246. 

94.  Can  amendments  on  a  patent  be  looked  at  in  a  question  of  con- 
struction? {contra  Inglis  v.  Buttery,  L.R.  3  App.  Cas.  552  ;  pro  Moser 
V.  Marsden,  H.L.  14,  P.R.  24).  British  United  Shoe  Machinery  Co., 
Limited  v.  Hugh  Clattghton,  Limited,  Ch.D.  29th  January. 

95.  To  give  part  payment  the  effect  of  taking  a  statute-barred  debt 
out  of  the  Statute  of  Limitations  it  must  have  been  paid  expressly  to 
account  of  that  debt.  In  re  Boswell — Boswell  v.  Bonoell,  Ch.D.  30th 
January.     22  T.R.  247. 

96.  No.  209,  vol.  xxi.,  21  T.R.  488,  reversed.  Under  sees.  113, 
114,  and  115,  read  along  with  sec.  742  of  the  Merchant  Shipping  Act, 
181^4,  a  voyage  from  the  United  Kingdom  is  not  ended  when  the  ship 
arrives  home  again  and  discharges  all  her  cargo,  but  only  at  the  port 
where  the  seaman  shipped.  The  '*  Scarsdale,"  C.A.  30th  January.  22 
T.R.  255. 

97.  No.  244,  vol.  xxi.,  21  T.R.  553,  affirmed.  Under  the  Money- 
lenders Act,  1900,  sec.  1,  interest  which  is  much  above  ten  per  cent, 
upon  a  reasonably  safe  security  is  excessive.  Further,  where  the 
borrower  is  a  weak  and  foolish  woman,  that  is  an  element  to  be  taken 
into  account.     Part  v.  Bond,  C.A.  Ist  February.     22  T.R.  253. 

98.  As  a  general  rule  (subject  to  certain  limitations)  a  debt  due  to 
a  legatee  by  the  deceased  is  satisfied  by  a  legacy,  where  the  term  of 
payment  and  the  ninning  of  interest  is  not  postponed.  In  re  Batten- 
berry— May  V.  Grant,  Ch  D.  1st  February.     22  T.R.  249. 

99.  A  solicitor's  bill  of  costs  should  be  rendered  as  a  whole  to  his 
client,  although  part  may  have  been  paid  between  party  and  party.  In 
re  Mercantile  Lighterage  Company,  Limited,  Ch.D.  1st  February.  22 
T.R.  250. 

100.  A  policy  of  insurance  taken  out  in  1879  in  conformity  with 
sec.  10  of  the  Married  Women's  Property  Act,  1870,  on  his  own  life,  by 
a  man  then  married  and  who  afterwards  became  a  widower,  enures  for 
the  benefit  of  a  wife  whom  he  subsequently  married,  by  virtue  of  a  deed 
by  which  he  absolutely  appointed  the  policy  moneys  to  her.  In  re 
Parker's  Policies— Parker  v.  Parker,  Ch.D.  3rd  February.  22  T.R 
259. 

101.  A  corporation  incorporated  by  royal  charter  held  to  have  power 
under  various  private  Acts  to  carry  and  deliver  parcels,  <fea,  by  their 
tramway  lines,  but  not  to  act  as  general  agents  for  collection  and 
delivery  of  parcels  apart  from  their  tramway  lines.  Attorney-General  v. 
L(yrd  Mayor,  <bc.,  of  Manchester,  Ch.D.  5th  February.     22  T.R.  261. 

102.  Legal  cnielty  defined  in  a  wife's  petition  for  divorce  on  the 
grounds  of  cruelty  and  adultery.  Stourton  v.  Stourton,  P.D.  5th 
February. 

103.  The  Master  of  the  Faculties  has  inherent  power  to  strike  a 
notary  public  off  the  roll  for  misconduct.  ^Re  a  Notary  Public — ex 
parte  The  Provincial  Society  of  Notaries  Public,  Court  of  Faculties, 
5th  February.     22  T.R.  264. 
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104.  Action  of  damagee  for  libel  against  a  newspaper.  Defence — 
fair  comment  and  justification  in  fact.  Held  {!)  that  defendants  were 
bound  to  disclose  what  information  they  had,  but  (2)  not  from  whom 
they  obtained  the  information.  PlymotUh  Mutual  Co-operative  Society^ 
Limited  v.  Traders*  Publishing  Association^  Limited,  C.A.  6th  February. 
22  T.R.  266. 

105.  The  manager  in  an  ordinary  debenture  holder's  action  is 
entitled  to  be  indemnified  against  those  debts  and  liabilities  only  (over 
and  above  a  permitted  overdraft)  as  to  which  he  satisfies  the  judge  that 
he  was  justified  in  incurring  them  without  first  obtaining  leave  of  the 
judge.  In  re  BHti^h  Fouler  Traction  and  Lighting  Co.,  Limited. — 
Halifax  Joint  Stock  Banking  Co.,  Limited  v.  The  Company ,  Ch.D.  6th 
February.     22  T.R.  268. 

106.  A  public  body  are  not  entitled  to  use  their  statutory  powers 
for  other  than  statutory  purposes,  e,g,,  in  the  interest  of  persons  who 
desire  to  acquire  adjacent  land  from  those  who  are  the  owners  of  it. 
Dtnman  dh  Co,,  Limited  v.  Westminster  Corporation;  Cording  d:  Co., 
Limited  v.  The  Same,  Ch.D.  7th  February.     22  T.R.  270. 

107.  An  action  will  lie  (1)  for  instigating  a  person  to  bring  an 
action  without  reasonable  and  probable  cause;  (2)  for  maintaining 
another's  action  without  a  common  interest  or  motives  of  charity. 
Greig  v.  National  Amalgamated  Union  of  Shop  Assistants,  (to.,  K.B.D. 
7th  February.     22  T.R.  274. 

108.  A  landlord  has  no  right  to  use  his  lawful  position  in  a  house 
to  do  an  imlawful  thing.     Alford  v.  Thrupp,  K.B.D.  7th  Febniary. 

109.  A  gratuitous  bailee  must  use  as  much  care  as  a  prudent 
man  would  use  in  keeping  his  ov?n  property.  Bullen  v.  Su}an  Electric 
Engraving  Co,,  K.B.D.  7th  February.     22  T.R.  275. 

110.  A  lunatic  pauper  has  the  same  rights  and  liabilities  as  an 
ordinary  individual  who  pleads  the  Statute  of  Limitations.  Held  that 
small  payments  to  account  made  by  the  Receiver  in  Lunacy  under  the 
direction  of  the  Court  to  the  guardians  of  the  poor  for  the  maintenance 
and  benefit  of  the  lunatic  elided  prescription.  Guardians  of  Wandsworth 
Union  v.  Worthington,  K.B.D.  8th  February.  22  T.R.  284.  {NoU,— 
In  Scots  law  non  valens  agere  is  a  good  plea  to  elide  positive  prescrip- 
tion.    Bell's  Principles,  sec.  627.) 

111.  The  number  of  directors  to  be  present  at  a  meeting  to  make  a 
quorum  is  a  matter  of  internal  management  not  afiecting  third  parties 
to  a  contract  with  the  company  without  notice.  Montreal  and  St, 
Lawrence  Light  and  Pouter  Co.  v.  Robert^  P.C.  9th  February. 

112.  To  impeach  a  sale  by  trustees  of  real  estate  the  beneficiaries 
must  show  improvidence  and  undue  haste.  Held  that  there  had  been 
neither.  Grove  v.  Search;  Griffin  v.  Search,  Ch.D.  9th  February. 
22  T.R  290. 

113.  In  a  sale  under  the  Lauds  Clauses  Acts  under  agreement  with 
a  copyholder  (since  deceased)  the  company  must  pay  a  fine  and 
steward's  fees  paid  on  admittance  as  tenant  of  the  customary  heir  of  the 
vendor  for  the  purpose  of  surrendering  to  the  use  of  the  purchasers. 
Re  the  London  United  Traanways  Act,  1900,  and  the  Lands  Clauses  Acts, 
1845,  i860,  and  1869,  Ch.D.  9th  February.     22  T.R.  286. 

114.  A  deposit  by  way  of  liquidated  damages  for  breach  of  contract, 
embracing  a  number  of  items,  some  important,  others  not,  cannot  as  a 
rule  be  modified  by  the  Court  so  as  to  entitle  the  depositor  to  partial 
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repayment.  Elphinstone  v.  MonMand  Iron  and  Coal  Company^  1886, 
13  R.  (H.L.)  98;  11  A.C.  332,  quoted.  Pye  v.  BHtish  Automobile 
Coinmercial  Syndicate,  Limited,  K.B.D.  9th  February.     22  T.R.  287. 

115.  Action  for  infringement  of  patent  for  pendant  incandescent 
lamps.  Held  that  defendant  had  arrived  at  the  same  end  by  a  different 
road,  and  that  therefore  there  was  no  infringement.  The  New  Inverted 
Incandescent  Gas  Light  Co.,  Limited  v.  The  Globe  Light  Co,,  C.A.  12th 
February. 

116.  Application  for  discharge  in  bankniptcy — (a)  Trading  with 
knowledge  of  insolvency  is  not  to  be  judged  of  from  the  point  of  view  of 
a  forced  sale  of  assets,  but  of  unhurried  realisation,  (b)  Rash  and 
hazardous  speculations  are  not  to  be  inferred  from  a  banker  discounting 
trade  bills.  Specific  instances  must  be  given,  (c)  Unjustifiable 
extravagance  in  living  is  not  to  be  inferred  merely  from  the  excess  of  a 
bankrupt's  drawings  over  his  profits.  In  re  John  Brown  dc  Co.,  K.B.D. 
(Bankruptcy)  13th  February.     22  T.R.  291. 

117.  Action  to  set  aside  a  will  on  the  ground  of  forgery  after  the  lapse 
of  thirty-one  years.  It  bore  to  be  duly  registered  and  acknowledged  by 
the  testator.  The  Court  applied  the  maxim,  omnia  rite  et  solemniter  acta 
esse  preifumuntur,  and  sustained  the  will.  Ganganvoyi  Debi  v.  Troilttckhya 
Nath  Chowdhry  and  Another,  P.C.  16th  February. 

118.  Under  the  Local  Govenmient  Act,  1894,  sec.  46,  sub-sec.  6, 
incorporated  with  the  Local  Government  Act,  1899,  by  sec.  20,  sub- sec. 
5,  the  disqualifying  absence  of  six  months  is  reckoned  from  the  first 
meeting  at  which  the  member  was  absent.  Kershaw  v.  Mayor,  (tc,  of 
Shoieditch,  Ch.D.  16th  February. 

119.  An  engine,  trolley,  and  driver  were  hired  by  the  defendiuits  to 
the  Subsoil  Removal  Company.  The  defendants  paid  the  driver  and 
kept  the  engine  in  repair,  but  had  no  control  over  its  use.  Held  that 
they  were  not  liable  for  an  accident  occurring  through  the  negligence 
of  the  driver.     Dewar  v.  Tasker  <k  Sons,  Limited,  K.B.D.  16th  February. 

120.  While  guardians  of  the  poor  are  not  liable  for  negligence  in 
carrying  out  a  purely  administrative  duty,  they  are  liable  for  the 
negligence  of  a  subordinate  in  fitting  up  an  electiic  installation,  or  the 
like,  by  which  a  pauper  (who  was  assisting)  was  injured.  Tozeland  v. 
Guardians  of  the  Poor  of  West  Ham  Union,  K.B.D.  15th  February. 
22  T.R  300. 

121.  Action  based  on  breach  of  contract  in  a  proverb  competition. 
The  County  Court  judge  allowed  evidence  of  fraud,  and  the  jury 
returned  a  verdict  for  £10  10s.  damages.  Held  there  was  no  breach  of 
contract,  and  that  the  damages  for  fraud  could  not  exceed  5s.,  the  price 
paid  by  plaintiff  for  her  ticket.  Sewell  v,  Symond*s  London  Stores, 
Limited,  K.B.D.  17th  February. 

122.  Action  on  contract  of  marine  reinsurance.  Defence— clause 
"  warranted  free  from  particular  average  "  and  "  each  craft  to  be  deemed 
a  separate  insurance."  A  lighter  sunk  containing  part  of  the  cargo. 
Held  that  the  above  words  were  inserted  with  reference  to  a  particular 
average  claim,  and  did  not  exonerate  the  underwriters  where  there  was 
a  total  loss  of  part  of  the  cargo,  although  not  amounting  to  3  per  cent, 
of  the  whole  cargo.  SotUh  British  Fire  and  Marine  Ingy/rance  Co,  of 
New  Zealand  v.  Da  Costa  and  Others,  K.B.D.  17th  February. 

123.  A  corporation  have  no  right  to  pollute  an  oyster  bed  with 
sewage  either  at  common  law  or  under  the  Sea  Fisheries  Act,  1868, 
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sees.  51  and  53,  and  the  Sea  Fisheries  Act,  1888,  sees.  2  and  3,  and  13 
(c).  Injunction  and  damages  given.  Hchart  v.  Sou/hend-on-Sea 
CorporcUion^  Ch.D.  2l8t  February. 

124.  Petition  under  the  Legitimacy  Act,  1858,  for  a  declaration  of 
the  validity  of  a  marriage.  Held  that  the  Courts  here  will  recognise 
as  binding  a  decree  of  divorce  obtained  in  a  State  of  the  United 
States  of  America  where  the  husband  was  not  domiciled,  but  to  whose 
jurisdiction  he  had  submitted,  and  which  decree  was  recogiiised  as 
binding  in  the  State  in  which  he  was  domiciled.  Ai^mitage  v.  Attorney- 
General  {GiUig  cited),  P.D.  21st  February. 

125.  Injunction  granted  to  restrain  the  defendant  company  and  its 
directors  from  carrying  into  effect  a  draft  agreement  for  the  sale  of  the 
assets  of  the  defendant  company  to  a  new  company  on  the  ground  that 
the  shareholders  were  not  bound  to  take  partly  paid-up  shares  in  the 
new  company  for  their  fully  paid-up  shares  in  the  old  company,  and 
that  the  provisions  for  the  sale  of  the  new  shares  falling  to  dissentient 
shareholders  were  inequitable  and  ultra  vires.  BiBgood  v.  Nile  Vcdley 
Co.,  Limited,  Ch.D.  22nd  February. 

126.  Held  that  a  club  formed  for  recreation  purposes,  with  power  to 
alter  its  rules,  might  validly  pass  a  resolution  to  abolish  pigeon  shooting, 
although  a  leading  purpose  in  its  rules.  ThelluMon  v.  Viwovnt  Valentia, 
Ch.D.  22nd  February. 

127.  A  bankrupt  executed  a  deed  of  assignment  for  his  creditors. 
He  pretended  he  had  lost  the  certificates  of  certain  shares,  and  the 
trustee  gave  notice  to  the  companies  of  the  deed  of  assignment.  The 
bankrupt  then  fraudulently  sold  the  shares  through  stockbrokers.  Held 
in  a  competition  between  the  trustee  and  the  stockbrokers  thai  the 
former  must  prevail  as  having  the  prior  equity.  Peat  v.  Clayton,  Ch.D. 
22nd  February. 

128.  Children  bom  of  the  body  of  a  woman  include  illegitimate 
children,  provided  they  are  bom  before  the  death  of  the  testator.  In 
re  Loveland,  deceased — Lovela/nd  v.  Loveland,  Ch.D.  22nd  February. 

129.  A  domicile  of  origin  held  on  the  proof  to  be  superseded  by  the 
domicile  of  choide.  An  English  wife  of  a  man  domiciled  in  Ireland  may 
obtain  judicial  separation  but  not  divorce  from  an  English  Court. 
Fitzgerald  v.  Fitzgerald,  P.D.  22nd  Febmary. 

130.  When  a  landlord  demises  part  of  his  property  for  wurying  on 
a  particular  business,  he  is  bound  to  abstain  from  doing  anything  on 
the  remaining  portion  which  would  render  the  demised  premises  unfit 
for  carrying  on  such  business  in  the  way  in  which  it  is  ordinarily 
carried  on.  Frederick  Betts,  Limited  v.  Pickfords,  Limited,  Ch.D.  23rd 
February. 

131.  A  jury,  after  hearing  plaintiff's  case  only,  intimated  that  they 
were  prepared  to  return  a  verdict  in  his  favour.  Thereon  defendants' 
counsel  retired  from  the  case  on  the  ground  that  the  jury  was  not 
impartial.  Held  that  this  was  not  a  proper  course,  and  new  trial 
refused.  Campbell  v.  Hackney  Furnishing  Co.,  Limited,  K.B.D.  23rd 
February. 

132.  A  hired  cab  held  to  be  a  tool  of  trade  and  protected  from 
distress  under  sec.  147  of  the  County  Court  Act,  1888,  although  of 
greater  value  than  £5.     Lavell  v.  Ritchings,  E.B.D.  23rd  Febmary. 

133.  A  testator  on  deathbed  wTote  on  a  sheet  of  paper  "All  for 
mother,        C.T.,"   and   it  was  duly   witnessed.       Held  good.       The 
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President — "  This  is  probably  the  shortest  will  on  record."      Thorn  v. 
Dickens,  P.D.  23rd  February. 

Obiter  dictum,— lu  No.  115,  suprct,  the  Master  of  the  Rolls,  in 
describing  the  invention,  said  he  did  not  intend  to  make  use  of  any  of 
'*  the  unhallowed  brood  of  hybrid  ofikpring  of  ancient  languages  "  used 
by  experts  in  these  cases. 


THE  ALIENS  ACT. 
The  following  Act  of  Sederunt  regulating  procedure  under  this  Act  has 
been  passed  by  the  Lords  of  Council  and  Session : — 

The  Lord  Justice-General,  Lord  Justice-Clerk,  and  Lords  Com- 
missioners of  Justiciary,  CONSIDERING  that  by  the  provisions  of  the 
Aliens  Act,  1905,  sections  3  (1)  (b)  and  9  (2),  it  is  lawful  for  the  High 
Court  of  Justiciary  by  Act  of  Adjournal  to  make  rules  necessary  for 
carrying  out  the  purposes  of  the  said  Act  in  accordance  with  the 
provisions  of  the  Summary  Procedure  (Scotland)  Act,  1864,  section  33, 
and  considering  that  it  is  expedient  to  prescribe  forms  of  certificate 
required  under  section  3  (1)  (a)  and  (6),  therefore  the  Lords  DO 
ENACT  and  DECLARE  as  follows  :— 

I.  All  proceedings  under  section  3  (1)  (b)  oi  the  said  Aliens  Act, 
1905,  relating  to  the  expulsion  of  pauper  aliens  and  aliens 
convicted  abroad  of  extradition  crimes  shall  be  commenced  by 
complaint,  and  the  provisions  of  the  Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881,  and  the  Criminal  Procedure 
(Scotland)  Act,  1887,  shall  apply  in  so  far  as  applicable  to  all 
such  proceedings. 
11.  The  forms  of  certificates  set  forth  in  the  Schedules  hereto,  or 
forms  to  the  like  effect,  may  be  used  with  such  variations  as 
circumstances  may  require  for  the  purposes  of  the  Aliens 
Act,  1905. 
III.  This  Act  of  Adjournal  shall  come  into  operation  on  the  date 
hereof,  and  in  order  that  due  notice  thereof  may  be  given,  it 
shall  be  forthwith  printed  and  published  in  His  Majesty's 
Edinburgh  Gazette, 

DUNEDIN,  I,F,D. 

SCHEDULE. 

(1)  Cbrtificatb  of  Conviction  and  RBtx)MMBNDATiON  for  Expulsion. 

(Section  3  (1)  (a).) 

In  the  Court  of  ,  held  at  , 

on   the  day  of  , 

Nineteen  hundred  and 

Before 

I  (or  We)  hereby  certify  that  A.B.,  to  whom  the  particulars  shown 
in  the  annexed  Schedule  relate,  having  been  found  by  the  Court  to  be 
an  Alien,  was  this  day  convicted  of  the  offence  shown  in  the  said 
Schedule,  being  an  offence  within  the  meaning  of  section  3  (1)  (a)  of 
the  Aliens  Act,  1905; 

(and  was  committed  to  one  of  His  Majesty's  Prisons  to  be  detained 
there  for  the  space  of  ). 
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And  that  the  Court  recommend  that  an  Expulsion  Order  should  be 
made  in  the  case  of  the  said  A.B.  (in  addition  to  the  said  sentence) 
or  (in  lieu  of  sentence). 

(Signature  of  Judge  or  Judgefi.) 

SCHBDULE. 

Name 

Nationality 

Age 

Dependants  (if  any) 

Oflfenoe 

Sentence  

Prison  to  which  committed 

Parish  and  County  or  Burgh 

in  which  offence  committed 


(Signature  of  Judge  or  Judges.) 

(2)  csrtificatb  bt  a  court  op  suhmart  jurisdicftton  with  a  view  to 

Expulsion. 

(Section  3  (1)  (b).) 

In  the  Court  of  ,  held  at  , 

on   the  day  of  , 

Nineteen  hundred  and 

Before 

CD.  (designation)  having  instituted  a  Complaint  that  A.B.,  an 
Alien,  to  whom  the  particulars  shown  in  the  Schedule  hereto  relate, 
last  entered  the  United  Kingdom  within  twelve  months  before  the 
proceedings  were  taken,  and  that  he  has 

either 
(within  three  months  from  the  time  at  which  proceedings  were  com- 
menced,  been   in   receipt  of  such  parochial   relief   as   disqualifies   a 
person  for  the  Parliamentary  franchise) ; 

or 
(been  found  wandering  without  ostensible  means  of  subsistence) 

or 
(been  living  under  insanitary  conditions  due  to  overcrowding) 

or 
(that  he  has  entered  the  United  Kingdom  after  the  11th  day  of 
August,  1905,  and  has  been  sentenced  in  a  foreign  country  with  which 
there  is  an  extradition  treaty  for  a  crime,  not  being  an  offence  of  a 
political  character,  which  is  as  respects  that  country  an  extradition 
crime  within  the  meaning  of  the  Extradition  Act,  1870,  viz.) 

On  hearing  the  said  Ck»mplaint  I  (or  We),  being  satisfied  that  the 
said  A.B.  is  an  Alien,  hereby  certify  that  the  said  A.B.  last  entered 
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the  United  Kingdom  within  twelve  months  before  these  proceedings 
were  taken,  and  that  he 

(Here  insert  the  clause  of  the  Complaint  of  which  the  Court  was 

satisfied). 

(Signature  of  Judge  or  Judges.) 

SOHBDULB. 

Name  

Nationality 

Age 

Dependants  (if  any) 

Date  of  last  entry  into  United  Kingdom 

Facts  of  complaint  certified. 

Prison  to  which  committed  

Parish  and  County  or  Burgh 

in  which  proceedings  taken 

(Signature  of  Judge  or  Judges.) 

DUNEDIN,  /.P.Z). 


Edinburgh. — Mr.  Alexander  McGregor  M*Beth,  Newton  Manse, 
Dalkeith,  and  Mr.  Peter  Bunde  Carment,  Woodbine  Cottage,  Eskbank, 
Dalkeith,  have  commenced  practice  as  solicitors  at  29  Hanover  Street, 
Edinburgh,  under  the  firm-name  of  M^Beth  &  Carment.  Mr.  M*Beth 
received  his  early  training  in  the  office  of  his  brother,  Mr.  James 
M^Beth,  solicitor,  Auchterarder,  and  was  for  the  past  six  years  in  the 
office  of  Messrs.  Davidson  &  Syme,  W.S.,  Edinburgh.  Mr.  Carment 
was  trained  in  the  office  of  Messrs.  Gray  &  Handyside,  S.S.C.,  Dalkeith 
and  Edinburgh,  and  latterly  act^  as  managing  clerk  to  Messrs. 
Constable  &  Sym,  W.S.,  Edinburgh. 

Abbrdeen. — Mr.  J.  S.  Shewan,  solicitor,  has  assumed  as  a  partner 
Mr.  George  D.  Massie,  solicitor,  formerly  with  Messrs.  St.  Clair-Swanson 
&  Manson,  W.S.,  Glasgow,  and  latterly  with  Messrs.  Reid  &  Davidson, 
advocates,  Aberdeen.  The  business  will  be  carried  on  under  the  firm- 
name  of  Shewan  &,  Massie,  at  143  Union  Street,  Aberdeen. 

Peebles. — Mr.  J.  Walter  Buchan  has  acquired  from  the  trustees 
of  his  late  uncle,  Mr.  William  Buchan,  the  law  business  carried  on 
by  him  under  the  firm  of  Messrs.  J.  &  W.  Buchan.  It  was  intended 
by  the  late  Mr.  Buchan  that  Mr.  J.  Walter  Buchan  should  join  him  in 
January  of  this  year,  but  his  illness  prevented  the  arrangements 
being  completed.  The  business  will  be  continued  to  be  carried  on 
under  the  firm -name  of  Messrs.  J.  A;  W.  Buchan. 

RoTpTESAT. — Mr.  A.  W.  Herbert,  writer,  has  commenced  practice 


Digitized  by  VjOOQIC 


1906.J  APPOINTMENTS,  BUSINESS  CHANGES,  Ac.  97 

at  16  High  Street.  Mr.  Herbert  has  been  connected  with  the  legal 
profession  for  over  twelve  years,  during  four  years  of  which  he  was 
m  the  office  of  the  late  Mr.  John  T.  Wilson,  town-clerk  of  Rothesay, 
and  fuUy  eight  years  in  the  office  of  Messrs.  Moncrieff,  Barr,  Paterson, 
&  Co.,  Glasgow. 

• 

Nbw  Professor  op  Forensic  Mbdigine  in  Edinburoh  University. 
— The  Ring  has  been  pleased,  on  the  recommendation  of  the  Secretary 
for  Scotland,  to  appoint  Mr.  Harvey  Littlejohn,  M.A.,  M.B.,  B.Sc, 
Lecturer  on  Forensic  Medicine,  Surgeons'  Hall,  Edinburgh,  to  the  chair 
of  Forensic  Medicine  in  the  University  of  Edinburgh,  vacant  by  the 
retirement  of  Sir  Henry  Littlejohn,  M.D.,  LL.D. 


Paislbt  Faculty  of  Procurators. — At  the  annual  meeting  of  the 
Faculty  of  Procurators,  held  in  Paisley  on  r2th  February,  the  office- 
bearers for  the  ensuing  year  were  appointed  as  follows : — Dean,  Mr.  J. 
E.  Campbell ;  Vice-Dean,  Mr.  Thos.  Russell ;  Councillors,  Messrs.  T.  F. 
Reid,  J.  Cunningham,  T.  D.  Laird,  and  W.  J.  Sim;  Secretary  and 
Treasurer,  Mr.  W.  Walker ;  Librarian,  Mr.  W.  Laing ;  Officer,  Mr.  Geo. 
Yeats ;  Auditor  of  Members'  Professional  Accounts,  Mr.  Wra.  Brown. 

Inverness  Faculty  of  Solicitors — Appointment  of  Dean. — A 
largely  attended  meeting  of  the  Faculty  of  Solicitors  of  Inverness 
was  held  at  the  Castle  for  the  purpose  of  appointing  a  Dean  in 
succession  to  the  late  Mr.  James  Anderson.  Mr.  Kenneth  Macdonald, 
town-clerk,  presided.  On  the  motion  of  Mr.  Kenneth  Macdonald, 
seconded  by  Mr.  William  Anderson,  the  Faculty  unanimously  elected 
Mr.  James  Ross  to  the  office  of  Dean.  Mr.  Ross,  who  is  senibr 
partner  of  the  firm  of  Messrs.  James  Ross  <fe  Boyd,  solicitors,  is  law 
agent  to  the  town  of  Inverness,  and  agent  of  the  North  of  Scotland 
Bank,  and  holds  several  other  public  appointments. 


(!rarres8f0n&tnce. 


RKiHTS  IN  SECURITY  AND  "THE  SCOTS  STYLE  HOOK." 
To  the  Editor,  Scotti3H  Law  Rbvibw. 

Sir, — In  the  constitution  of  what  are  commonly  known  as  "  building 
loans,"  the  restrictions  imposed  by  the  Scots  statute,  1696,  cap.  5,  have, 
as  all  lawyers  know,  to  be  carefully  kept  in  mind.  By  that  statute, 
which  bears  the  rubric  that  "infeftments  for  relief,  not  only  of  debts 
iilready  contracted,  but  of  debts  contracted  for  thereafter,  are  often 
found  to  be  the  occasion  or  covert  of  fraud,"  it  is  declared  "  that  any 
disposition  or  other  right  that  shall  be  granted  hereafter  for  relief  or 
security  of  debts  to  be  contracted  in  the  future  shall  be  of  no  force  as 
to  any  such  debts  that  shall  be  found  to  be  contracted  after  the  sasine 
or  infeftment." 

Contemplation  of  the  far-reaching  effects  of  this  statute  has  long 
formed  part  of  the  rations  commonly  furnished  for  the  nutriment  of  the 
student  of  Scotch  conveyancing  during  the  earlier  part  of  his  professional 
voyage.  Various  lights  and  beacons  have  been  erected  to  illuminate  his 
way  and  keep  him  at  safe  distance  from  the  impediment  to  navigation 
created  by  our  earljr  legislators,  but  not  infrecjuentljr  disaster  has  over- 
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taken  adveuturous  spirits  who  have  sailed  regardless  of  the  blast  of 
Dempster  v.  Kinloch*  < 

Accordingly,  where  it  is  desired  to  create  a  security  by  means  of  bond 
and  disposition  in  security  for  sums,  part  of  which  the  borrower  requires 
at  once,  and  the  remainder  as  buildings  are  completed,  the  generally 
recognised  method  (apart  from  t!he  case  of  cash  credit  securities,  which 
are  sanctioned  and  regulated  by  separate  statute)  is  to  take  a  bond  in 
ordinary  form  for  the  entire  amount  of  the  loan  and  to  pay  the  entire 
amount  to  the  borrower,  taking  back  from  him  such  portion  of  the  loan 
as  is  intended  to  be  applied  in  the  completion  of  the  security  and 
depositing  it  in  the  joint  names  of  lender  and  borrower,  or  of  their 
respective  agents.  Only  a  balance  of  cash  will,  of  course,  actually 
chauge  hands,  but  the  cash  entries  applicable  to  the  transaction  will 
correspond  to  the  theory,  debiting  the  borrower  with  the  entire  loan  and 
crediting  him  with  the  amount  repaid  for  the  purpose  of  the  special 
deposit ;  while  the  circumstances  of  the  whole  transaction  are  explained 
by  a  back  letter  signed  by  the  lender,  or  by  both  lender  and  borrower, 
which  narrates  the  receipt  of  the  entire  loan  and  the  repayment  and 
deposit  of  part  of  it,  with  the  object  of  its  being  again  paid  from  time 
to  time  to  the  borrower  as  the  security  subjects  advance. 

It  is  with  some  surprise,  therefore,  that  one  observes  the  sanction 
of  the  erudite  but  undiscovered  authors  of  "The  Scots  Style  Book," 
vol.  2  (William  Green  <fe  Sons,  1902),  given  to  an  entire  departure  from 
the  principle  observed  in  the  practice  immediately  above  described. 
Under  the  title  of  **  Back  letter  when  portion  of  loan  is  to  be  retained  in 
hands  of  lender,"  alternative  forms  are  provided  applicable  to  the  case 
of  building  loans.  In  the  title  itself  there  is  an  implied  acceptance  of 
the  view  that*the  lender  is  in  safety,  although,  in  exchange  for  his 
bond,  he  pays  away  only  part  of  the  loan,  advancing  the  remainder 
from  time  to  time.  The  terms  of  the  forms  referred  to,  however,  put 
matters  beyond  the  region  of  implication.  They  are — "Sir, — With 
reference  to  the  bond  and  disposition  in  security  for  £  ,  dated 

<bc.,  it  is  declared  that  at  the  date  of  granting  the  said  bond  and 
disposition  in  security  you  received  only  the  sum  of  £  instead 

of  the  sum  of  £  therein  specified,  the  balance,  amounting  to 

£  ,  being  retained  by  me   until  the  buildings   presently  in 

course   of  erection     .     .     .     have   been    finished    to   the   satisfaction 
of  ;    upon  which  event  the  said  balance  shall     ...     be 

handed  over  by  me  to  you";  and  a  provision  follows  that  interest 
only  on  the  portion  advanced  is  to  be  charged.  The  second  form 
proposed  is  practically  in  the  same  terms  as  the  first.  I  venture 
to  suggest  that  the  adoption  of  either  form  implies  more  courage 
than  falls  to  the  lot  of  the  average  conveyancer,  who  would  like 
some  assurance  that  in  cases  where  these  forms  are  adopted,  and  where 
the  granter  of  the  security  obtains,  subsequent  to  the  recording  of  the 
security,  payments  out  of  the  sum  retained,  and  becomes  bankrupt, 
(1)  the  security  would  not,  in  a  question  with  the  borrower's  creditors, 
be  held  invalid  as  regards  all  sums  paid  over  subsequent  to  the  recording 
of  the  security,  and  (2)  the  agent  who  had  carried  through  the  trans- 
action would  not  have  to  make  good  the  loss. — Yours,  &c.,  W.  B. 
Glasgow,  2Sth  February,  1906. 

•  Dempster  v.  Kifdoch,  M.  10290 ;  Black  v.  Chirror  <fr  Couper,  12  R.  990. 
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A  CONFLICT  IN  PETITIONS. 
Batheb  an  interesting  question  in  procedure  came  up  for 
decision  before  the  junior  Lord  Ordinary  (Lord  Mackenzie)  in 
the  end  of  February  last,  which  seems  worthy  of  notice, 
because  it  raised  a  new  point  in  Court  practice.  The  late  Mr. 
Sloan,  town-clerk  of,  and  banker  in,  Bathgate,  left  his  affairs 
in  an  embarrassed  condition,  and  his  widow,  who  was  also  a 
beneficiary  under  his  settlement  and  a  creditor  of  her  husband, 
presented  a  petition  before  the  junior  Lord  Ordinary,  praying 
for  the  appointment  of  a  judicial  factor  on  his  estates  under 
the  164th  section  of  the  Bankruptcy  (Scotland)  Act,  1856, 
and  also  for  the  appointment  of  an  interim  factor  to  protect  the 
assets  until  the  final  appointment  was  made.  On  the  same  day 
the  Provost,  Magistrates,  and  Council  of  Bathgate,  who  were 
large  creditors  of  the  late  Mr.  Sloan,  presented  in  the  Bill 
Chamber  a  petition  craving  for  sequestration  of  the  estates 
of  the  deceased,  and  for  the  appointment  of  an  interim  factor 
to  take  charge  thereof  pending  the  award  of  sequestration. 
Under  the  15th  section  of  the  bankruptcy  statute  it  is  pro- 
vided that  no  sequestration  of  the  estates  of  a  deceased  debtor 
will  be  awarded  in  a  petition  by  a  creditor  until  the  expiration 
of  six  months  after  the  date  of  the  death  of  the  debtor,  unless 
he  was  at  the  time  of  his  demise  notour  bankrupt,  or  his 
successors  have  concurred  in  the  petition  or  shall  have 
renounced  the  succession,  in  which  several  cases  sequestration 
can  at  once  be  awarded. 

The  two  petitions  came  up  for  the  first  order  for  service  on 
the  same  day  before  Lord  Mackenzie,  and  the  widow  pressed 
for  a  prior  order  for  service  on  her  petition,  and  also  for 
an  interim  appointment  of  factor,  on  the  ground  (1)  that  the 
proceedings  for  realisation  and  preservation  of  the  estate  could 
go  on  at  once,  instead  of  being  stayed  for  six  months  from  the 
date  of  the  debtor's  death,  which  occurred  so  recently  as  22nd 
February ;  (2)  that  it  was  quite  possible  an  award  of  sequestra- 
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tion  might  never  be  got  under  the  petition  by  the  Magistrates 
of  Bathgate,  by  reason  of  their  failure  to  proceed  with  it  at  a 
later  stage ;  (3)  that  under  the  provisions  of  the  Act  of  Sederunt 
of  1857,  in  regard  to  petitions  under  the  164th  section,  the 
whole  procedure  was  simple,  inexpensive,  and  effective,  and 
would  more  speedily  lead  to  realisation  of  the  whole  estate  of 
tlie  deceased. 

On  the  other  hand,  it  was  contended  by  the  Magistrates 
of  Bathgate  that  sequestration  was  the  higher  remedy  for 
dealing  with  a  bankrupt  estate,  and  took  precedence  of  all 
other  modes  of  winding  up,  because  (1)  once  a  trustee  was 
elected  and  confirmed,  he  could  act  with  the  Commissioners  in 
realising  the  estate*  without  seeking  the  authority  of  the  Courts, 
as  all  factors  or  curators  have  to  do;  and  (2)  that  by  the 
appointment  now  craved  in  the  sequestration  petition  of  a 
judicial  factor  under  the  16th  section  of  the  Bankruptcy 
(Scotland)  Act,  1856,  the  person  appointed  to  that  office  would 
take  charge  of  and  preserve  the  assets  during  the  six  months 
between  the  date  of  the  deceased's  death  and  the  award  of 
sequestration.  They  further  argued  that  if  the  deceased's 
widow,  instead  of  pressing  on  her  petition  for  a  factor,  would 
either  formally  renounce  the  succession  or  put  in  a  minute  of 
concurrence  in  the  sequestration  petition,  the  adoption  of  either 
of  these  courses  on  her  part  would  secure  an  immediate  award 
of  sequestration,  and  thus  save  a  delay  of  six  months.  It 
appeared,  however,  at  the  debate  that  she  had  declined  to  adopt 
either  of  these  alternatives,  but  insisted  on  going  on  with  her 
petition  under  the  164th  section  of  the  bankruptcy  statute. 

As  the  point  was  new,  Lord  Mackenzie  took  the  case  to 
avizandum,  but  announced  the  following  day  that  he  would 
grant  a  warrant  to  cite  the  representatives  of  the  deceased  under 
the  petition  for  sequestration,  and  at  the  same  time  he 
appointed  Mr.  Hugh  Blair,  C.A.,  to  be  judicial  factor  until  a 
trustee  was  elected  and  confirmed  on  the  sequestrated  estate. 
As  regards  the  petition  for  a  judicial  factor  under  the  164th 
section  of  the  Bankruptcy  Act  by  the  widow,  he  pronounced 
the  following  interlocutor: — 

Lord  Mackenzie. — Act.  W.  Watson;  Alt,  Constable. — The  Lord 
Ordinary,  having  heard  counsel  for  the  petitioner  aud  for  the  Pj  ovost, 
Magistrates,  and  Councillors  of  Bathgate,  creditors  of  the  deceased  Mr. 
Sloan,  in  respect  it  appears  that  a  petition  for  sequestration  of  the 
estates  of  the  late  Alexander  W.  Sloan,  designed  on  the  petition,  and  the 
appointment  of  a  judicial  factor  thereon,  has  been  presented  in  the  Bill 
Chamber  of  this  date  on  behalf  of  the  said  Magistrates  and  Councillors 
of  Bathgate,  sists  the  present  petition  until  the  said  petition  for 
sequestration  has  been  finally  disposed  of  by  the  Court. 

C.  KiNCAro  Mackenzie. 
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The  decision  is  eminently  in  accordance  with  what  has 
hitherto  been  held  to  be  the  law  and  practice  as  to  what  may 
be  termed  the  higher  degree  of  potency  and  effect  of  a  seques- 
tration petition  over  those  of  any  other  application,  whether 
under  the  Pupils  Protection  or  Judicial  Factors  Acts,  and 
also  those  under  the  164th  section  of  the  Bankruptcy  Act. 
In  practice  hitherto,  the  presentation  of  a  petition  for  sequestra- 
tion, however  nimious  and  unnecessary  it  may  be  deemed  by 
some  of  the  creditors  to  be  (and  there  have  been  notably  some 
very  bad  cases  of  this  nature  within  the  past  few  years),  always 
has  put  an  end  to  factorial  supervision  under  a  petition  for 
factor,  curator,  &c.  This  is,  however,  the  first  instance  in 
which  two  competing  petitions  for  winding  up  a  derelict 
estate  have  been  presented  at  the  same  time,  and  it  is  satis- 
factory to  find  that  the  sequestration  process  has  again  been 
found  to  be  the  leading  and  effectual  one,  even  although  the 
award  may  have  to  be  postponed  for  six  months.  But  even 
though  the  award  is  postponed  for  that  period,  it  is  clear  the 
estate  can  at  the  same  time  be  efficiently  preserved  by  the 
appointment  of  a  judicial  factor  under  the  16th  section  of  the 
Act.  The  sisting  of  the  widow's  petition  until  the  sequestration 
proceedings  are  disposed  of  leaves  it  still  open  to  her  to  have 
the  sist  recalled  in  the  event  of  the  bankruptcy  petition  not 
being  timeously  proceeded  with  at  the  close  of  the  statutory 
period. 

Since  the  preceding  article  was  written,  we  learn  that  Mrs. 
Sloan,  the  widow  and  a  beneficiary  of  the  deceased,  has  lodged 
in  the  sequestration  process  a  minute  concurring  in  the  applica- 
tion, and  an  award  of  sequestration  has  thus  been  obtained  de 
piano  instead  of  that  event  being  postponed  till  the  expiry  of 
the  six  months  from  the  date  of  Mr.  Sloan's  demise.  But, 
as  we  said  before,  the  decision  of  Lord  Mackenzie  that  sequestra- 
tion proceedings  take  priority  over  those  of  a  petition  under  the 
164th  section  of  the  Bankruptcy  Act  of  1850,  will  prevent  any 
future  conflict  of  the  nature  above  described  as  to  the  realisa- 
tion and  management  of  the  bankrupt  estate  of  deceased  debtors. 


LYNCH  LAW.* 
JuRisPRrDKNCE,    according   to   Lynch,    is   fittingly   expounded 
by  an  American  student  of  institutions.     The  United  States, 
"  by  merit  raised  to  that  bad  eminence,''  presenting  the  sole 
example  in  history  of  such  an  organised  illegality  of  system 

*  "  Lynch  Law  :  an  Investigation  into  the  History  of  Lynching  in  the  United 
States."  By  James  Elbert  Cutler,  Ph.D.  New  York  and  London  :  Longmans, 
Green,  ft  Co.     1906.     (6s.  net.) 
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in  the  maintenance  of  public  order,  must  naturally  furnish 
the  best  opportunity  for  finding,  as  well  as  explaining,  the 
singular  facts.  Mr.  Cutler  deals  with  all  sides  of  the  pheno- 
mena, he  never  shirks  the  issues,  he  is  as  anxious  to  reach 
the  truth  of  the  facts  as  he  is  outspoken  in  judging  them, 
and  in  this  handy  book  of  some  three  hundred  pages  he 
furnishes  an  eminently  trustworthy,  well-balanced,  and  read- 
able account  of  one  of  the  most  curious  phases  of  criminal 
administration  to  be  found  in  the  modem  world.  Lynch  law 
is  not  mediaeval.  Although  Mr.  Cutler's  notices  of  earlier 
types  of  analogous  methods  of  violent  justice  are  meagre  and 
unsatisfactory,  his  finding  on  the  evidence  of  the  past  appears 
to  be  beyond  denial — ^that  the  lynch  law  of  the  United  States 
has  no  pedigree  deriving  from  the  Middle  Ages,  and  that 
Jeddart  justice  and  Lydford  law  afford  no  clue  to  the  origins 
of  a  code  defiant  of  law,  while  in  a  sort  carrying  it  out — under 
which,  in  the  twenty-two  years  1882-1903,  no  fewer  than  3337 
persons  have  been  put  to  death.  Legal  executions  during  the 
same  period  numbered  under  2700,  so  that  Lynch  took  55  per 
cent,  out  of  a  total  of  nearly  six  thousand  examples  of  capital 
punishment.  Such  statistics  appal,  and  it  is  no  wonder  that 
the  causes  are  receiving  from  American  publicists  the  grave 
investigation  they  require,  with  a  view  to  the  remedies  they 
demand.  Causes  of  most  things  are  old,  deep-seated,  and  corre- 
spondingly hard  to  determine.  The  root  of  lynch  law  is,  as 
a  classic  author  said  of  war,  mtUtiplex  atque  perplexura.  Various 
writers  throw  various  emphasis  on  political  anarchy,  defective 
judicial  code,  lack  of  instinctive  reverence  for  law,  race  pre- 
judice, the  frontier  tradition,  private  vengeance  or  blood-feud 
survival,  ancestral  traits  of  violence,  and  even  impatience 
of  routine — each  of  which,  doubtless,  has  had  its  share  in 
producing  what  has  been  called  the  national  crime  of  America, 
the  atrocious  lynch  executions,  with  their  chorus  of  popular 
fury  and  accompaniments  of  torture. 

Historical  parallels  altogether  fail.  When  an  English  judge 
under  Edward  I.  (it  is  recorded  in  the  Tear-Book  of  1309-10, 
just  published  by  the  Selden  Society)  twitted  a  justice  with 
having  acquitted  a  thief  in  the  afternoon  after  hanging  the 
resetter  in  the  morning,  the  imputation  lay  against  judicial 
recklessness,  not  against  the  system.  "  A  judge  at  Lidford,  in 
Devonshire  (as  it  is  reported),  hanged  a  felon  among  the  tinners 
in  the  forenoon,  and  satt  upon  him  in  judgment  in  the  after- 
noon, and  thereuppon  they  commonly  call  such  bad  dealings 
Lydford  law."  This  quotation  from  a  Jacobean  commonplace 
book  in  the  possession  of  the  reviewer  shows  that  with  all  its 
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faults  Lydford  law  was  at  least  judge-made.  Jeddart  justice, 
in  the  same  way,  was  an  abuse,  not  a  disregard  of  judicial 
forms.  None  of  these  types  was  a  usurpation  of  the  function 
of  judgment,  which  is  the  essence  of  lynch  law.  The  act  of  the 
Porteous  mob  in  Edinburgh  in  1736,  when  the  populace, 
indignant  at  the  reprieve  of  Captain  Porteous,  burst  into  the 
Tolbooth,  took  him  out  of  the  prison,  and  hanged  him  in  the 
Orassmarket,  is  much  nearer  the  American  line  of  action.  But 
the  Porteous  riot  was  a  single  act;  lynch  law  is  in  greater  or 
less  degree  the  usage  of  a  whole  people,  whose  national  place 
in  industrial  art  and  social  culture  entitles  them  to  claim  a 
foremost  rank  in  the  hierarchy  of  civilisation.    Why  is  this  P 

No  answer  will  satisfy  which  does  not  take  careful  account 
of  the  annals  of  lynch  law  diligently  collected  by  Mr.  Cutler. 
During  the  Revolutionary  War  there  was  in  Virginia,  after 
the  Declaration  of  Independence,  a  very  disturbed  condition 
of  affairs,  partly,  no  doubt,  the  expression  of  pro-British 
sympathy  on  the  part  of  the  worsted  minority  against  the 
new  native  government,  but  probably  still  more  the  mani- 
festation of  disorderly  forces  in  the  people.  There  were 
combinations  of  rogues  and  desperadoes  taking  advantage 
of  the  opportunity  afforded  by  civil  war.  In  the  sup- 
pression of  these  gangs,  as  well  as  in  checking  political 
conspiracies,  which  came  to  a  head  about  1780,  one  Charles 
Lynch  took  a  prominent  part,  using  vigorous  measures,  which 
an  Act  of  the  Virginian  Legislature  in  1782  described  as  '*  not 
strictly  warranted  by  law,  although  justifiable  from  the 
imminence  of  the  danger."  Apparently,  the  rough  and  ready 
tribunals  thus  organised  were  themselves  merely  one  form  of 
what  was  called  ^*  Regulation,"  a  method  of  public  vigilance 
carried  on  by  bodies  of  '*  Regulators.''  In  1817  we  find  it 
expressly  designated  as  *'  Lynch's  Law,"  and  it  was  evidently 
then  a  term  current  in  Virginia  for  the  proceedings  of.  these 
self-constituted  committees  of  public  safety.  Capital  punish- 
ment, however,  was  quite  unusual ;  men  were  whipped,  branded, 
or  tarred  and  feathered ;  but  although  as  early  as  1776  a  tarred 
and  feathered  pro-Britisher  was  hanged  and  burned,  the  san- 
guinary phase  of  lynch  law  only  became  predominant  after 
the  question  of  slave  emancipation  had  become  acute  from 
1830  onwards.  Southern  society  was  sapped  at  the  base  by 
that  movement.  One  result  was  to  engender  a  bitterness  of 
public  feeling,  a  racial  antagonism,  and  a  political  suspicion 
not  prevalent  before.  The  tinge  of  blood  in  lynch  law  deepened 
and  darkened.  The  emancipation  controversy  waxed  ever 
hotter  until  1860,  when  the  passion  of  North  and  South  flamed 
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out  in  the  great  civil  war.  Crimes  then  specially  opprobrious 
were  horse  stealing  and  the  theft  of  slaves.  Western  States 
were  now  being  explored  and  exploited,  and  alongside  of  this 
progress  of  Western  colonisation  there  emerged  systematic 
lynching  of  the  frontier  order,  directed  mainly  against  the 
desperadism  characteristic  of  such  times.  Alike  in  the  South 
and.  in  the  West  there  were  many  proofs  that  the  lynch 
machinery  too  readily  lent  itself  to  malicious  ends,  and  that 
men  were  often  maltreated  merely  for  unpopular  opinions. 
In  the  Southern  States,  for  instance,  to  be  known  as  an 
abolitionist  was  to  run  the  risks  of  tar  and  feathers— and  worse. 
By  lynch  law — the  same  political  engine  as  had  been  used  to 
stifle  pro-British  sentiment  in  the  Revolution  time — the  protest 
against  slavery  was,  for  a  while  at  least,  before  the  outbreak 
of  the  War  of  Secession,  stifled  in  the  slave  States.  Meanwhile, 
negroes  were  treated  with  growing  severity,  and  Abraham 
Lincoln  could  describe  how  there  **went  on  this  process  of 
hanging  from  gamblers  to  negroes,  from  negroes  to  white 
citizens,  and  from  these  to  strangers,  till  dead  men  were 
literally  dangling  from  the  bows  of  trees  by  every  roadside." 

Slave  emancipation  wrought  extraordinary  changes  on  social 
organisation  in  the  South.  A  slave  cannot  all  at  once  become  a 
good  citizen,  and  even  the  general  advance  of  the  race  in 
that  direction  is  still  matter  of  only  faint  hope.  To  adjust 
the  new  relation  between  white  and  black — to  conserve  the 
caste  of  the  former  owner,  while  not  abandoning  due  restraint 
over  the  now-emancipated  serf — was,  especially  after  the  fierce 
and  protracted  war  of  secession,  a  trying  problem,  in  which 
lynch  law  has  played,  and  is  playing,  a  serious,  and,  indeed, 
ominous,  part.  For,  although  it  is  an  error  to  suppose  that 
lynching  is  mainly  practised  on  negroes,  and  is  an  assertion 
of  white  dominancy  (despite  theoretic  equality  of  citizenship) 
in  the  old  slave  States,  yet  the  South  shows  an  addiction  to 
lynch  law  far  more  terrible  than  prevails  anywhere  else.  Out 
of  the  3337  persons  lynched  during  the  twenty-two  years  from 
1882,  no  fewer  than  2585  met  their  fate  in  Southern  States. 
Of  the  2586,  four-fifths,  1985  persons,  were  negroes.  In  the 
Western  States,  on  the  other  hand,  there  were  623  white  out 
of  a  total  of  632.  Again,  as  regards  the  crimes  committed  by 
or  alleged  against  the  victims,  there  are  some  marked 
differences  between  the  South  and  the  other  parts  of  the  States. 
While  murder  is  the  leading  charge  everywhere,  it  is  found 
that  rape  comes  second  in  the  list  of  negro  oftences,  almost 
equal  numerically  to  murder,  whereas  among  whites  theft  and 
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deeperadism  take  the  second  place.  There  is  great  force  in 
the  plea  that  both  the  law  and  its  administration  are  unsuit- 
able and  unequal  to  the  function  of  dealing  with  the  negro 
criminal.  But  the  excuse  is  only  partial,  and  obviously  fails 
to  account  for  11 G9  lives  of  white  men  forfeited  by  the  same 
unconstitutional  process. 

As  regards  the  negro,  however,  humanitarian  and  senti- 
mental considerations  apart,  it  is  not  possible  to  resist  the 
argument  that  better  provision  should  have  been  made  for  the 
control  of  the  emancipated  slave  race,  and  that  the  lack  of  such 
provision  is  one  grave  reason  for  the  disrepute  into  which  the 
regular  procedure  of  the  criminal  law  has  fallen  in  the  South. 
Remedies  devised  do  not  appear  designed  to  meet  this  awkward 
attitude  of  the  Southern  mind.  An  author,  so  far  back  as  1837, 
spoke  of  lynch  law  as  being  **  a  species  of  common  law,  which 
is  as  old  as  the  country.'"  Various  States  have  passed  anti-lyncli 
laws,  but  juries  have  shown  themselves  far  from  eager  to 
enforce  them,  or  the  common  law  principle  they  express.  The 
American  populace  of  the  South  and  West  clings  to  the  bad 
tradition — a  political  inheritance  from  the  Revolution  epoch, 
persisting  under  entirely  changed  conditions.  Probably  a 
certain  jealousy  of  centralised  authority  is  still  an  element  of 
the  case.  Lawlessness  sometimes  mistakes  itself  for  public 
spirit  and  popular  independence.  Mr.  Cutler  has  the  gist  of 
public  wisdom  on  the  subject  when  he  says — **  The  problem  of 
finding  a  remedy  for  lynching  is  really  a  problem  of  increasing 
and  maintaining  a  popular  reliance  on  the  formulation  and  the 
administration  of  the  law." 

This  is  to  say,  and  a  grave  saying  it  is,  that  vast  masses 
of  American  citizens  have  lost,  or  have  never  had,  faith  in 
official  public  justice.  Law  lives  by  faith,  by  public  trust  in 
its  principles  and  interpretation.  When  that  fails,  the  law — 
or  the  judge — is  superseded.  Pondering  on  causes,  one  wonders 
whether  things  are  constitutionally  constructed  right  in  the 
"  land  of  liberty."  Has  the  spoils  system,  the  placing  of  public 
offices  of  all  kinds  on  a  more  or  less  directly  elective  basis, 
with  the  consequent  insecurity  of  tenure,  not  had  in  the  past, 
and  does  it  not  still  exercise,  a  baneful  influence  on  adminis- 
trative machinery?  The  police  system,  does  it  not  lack  tone 
somehow?  Does  it  not  lack  the  sustained  force  of  a  vigorous 
central  executive?  If  not,  why  has  it  so  failed  to  acquire  the 
working  confiidence  of  the  country?  In  Europe  the  sanction 
of  law  is  the  blended  authority  of  royalty  and  nation,  expressed 
by  judge  and  Legislature,  and  with  the  united  force  of  the 
people  behind   it.       Does   the   great   Republic,    does   popular 
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sovereignty,  stamp  its  edicts  with  less  majesty  than  GaBsar 
Augustus,  who,  as  Virgil  wrote — 

"  Victorque  voleiites 
Per  populos  dat  jura  viamque  affectat  Olympo  " — 

embodied  the  people's  will  in  his  legislation,  and  had  his  laws 
obeyed  ?  Were  it  so,  a  prime  quality  of  government  would  be 
wanting,  and  American  civilisation  would  have  to  be  reckoned 
perilously  insecure.  There  is  no  Olympus  for  a  civilisation  so 
maimed.  Mr.  Bryce,  it  is  true,  in  his  "  American  Common- 
wealth," offered  a  qualified  apology  for  the  system  as  being 
far  removed  from  arbitrary  violence,  and  as  being  generally 
conducted  with  some  regularity  of  form  as  well  as  fairness  of 
spirit.  Thus  indulgently  considered,  it  shows  some  features 
of  a  volunteer  jury  aiming  at  speedier  and  more  efficient  justice 
than  the  normal  course  of  law  admits.  But  surely  the  citizen 
of  a  civilised  State  carries  his  life  under  an  implied  contract 
of  law  according  to  justice,  not  at  the  verdict  of  a  jury  of 
volunteers.  Would  any  constitutionally-minded  legislator 
dare  to  urge  that  such  a  code  should  be  legalised  P  If  he  did, 
would  not  the  very  proposal — to  mend  the  better  by  the  worse — 
be  the  gravest  indictment  ever  framed  against  existing  legal 
institutions  for  criminal  administration  ?  True  freedom  cannot 
co-exist  with  a  volunteer  jury.  Perhaps  slavery  has  left  in  lynch 
law  part  of  its  heritage  of  wrong,  to  get  rid  of  which  must 
tax  the  intellect  and  exact  the  sacrifice  of  the  Republic  through 
coming  centuries.  No  better  guarantee  of  hope  for  wise  action 
can  be  sought  than  in  wise  self-criticism  such  as  Mr.  Cutler's 
frank  and  profoundly  suggestive  volume  shows  to  prevail  in 
the  best  circles  of  American  thought.  "  His  Honour  Judge 
Lynch  "  has  found  an  admirable  biographer,  but  in  the  present 
generation  only  an  invincible  optimist  can  cherish  the  hope  of 
reading  his  epitaph. 


§xttXKtnxt. 


Thb  Annual  Digest  of  all  thb  Reported  Decisions  of  the 
Superior  Courts  during  the  Year  1905.  By  John  Mews, 
Barrister-at-law.  London:  Sweet  <k  Maxwell,  Limited,  and 
Stevens  &  Sons,  Limited.     1906.     (15s.  net.) 

It  is  enough  to  mention  the  appearance  some  weeks  ago  of 
this  well-known  and  tried  publication,  and  to  add  that  it  con- 
tains "  a  selection  from  the  Scottish  and  Irish,  with  a  collection 
of  cases  followed,"  Ac,  **and  references  to  the  statutes  passed" 
— the  whole  extending  to  400  pp.  or  so.  We  would  be  pleased 
to  see  the  cross  references  multiplied;  for  instance,  a  case  on 
street   law   must  be   sought  under   "  Local   Government "   or 
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"  Way,"  without  aid  from  any  sign-post,  "  Street,"  or 
"Police,"  or  "Road,"  or  "Highway."  Would  that  such 
early  digesting  were  possible  in  Scotland ! 


Thb  Law  of  Comfbnsation.  By  Alfred  A.  Hudsoii,  Barrister-at- 
law.  Two  volumes.  Loudon  :  The  Estates  Gazette,  Limited, 
and  Sweet  «k  Maxwell,  Limited.     1906.     (378.  6d. ;  cash  308.) 

These  handsome  and  monumental  volumes  are  the  most 
complete  and  well-equipped  which  have  ever  been  produced 
on  the  subject  of  the  taking  of  land  by  undertakers  armed 
with  compulsory  powers  by  Doth  public  and  private  statutes. 
The  extraordinary  growth  of  enterprise  during  the  last 
century,  and  how  the  strong  hand  of  the  State  lends  its 
aid  to  purposes  of  the  most  varied  description  which  secure 
its  approval,  in  over-riding  the  rights  of  private  owners  for 
the  public  good,  are  evidenced  by  me  quotation  of  nearly  100 
statutes  and  the  citation  of  more  than  2500  cases.  In  this 
Review  we  have  from  time  to  time  noted  the  issue  of  such 
works  on  the  subject  as  Brown  and  Theobald's  Law  of  Rail- 
ways, Fer^son's  edition  of  Deas  on  Railways,  Cripps  on 
Compensation,  and  Wills  on  Gas,  Water,  and  Electric  Light- 
ing Undertakings;  but,  without  derogating  from  the  great 
value  and  utility  of  these  works,  none  we  have  seen,  and  we 
have  had  occasion  to  use  many,  gives  so  exhaustive  and  readily 
accessible  a  conspectus  of  the  whole  statutes  and  law  of  the 
subject.  Primarily,  the  work  deals  only  with  English  statutes, 
but  where  corresponding  Scotch  Acts  treat  of  the  same  matters, 
as,  for  example,  Railway  Acts,  the  principles  and  provisions 
are  the  same,  and  many  references  are  given  to  Court  of 
Session  decisions.  If  a  suggestion  might  be  offered,  it  would 
be  the  inclusion  in  future  editions  at  the  appropriate  places 
of  references  to  the  corresponding  sections  of  Scottish  and 
Colonial  statutes,  and,  where  a  material  difference  occurs,  the 

KDtation  of  the  sections  in  full  for  purposes  of  comparison, 
e  work  is  therefore  now  nearly,  ana  might  easily  be  made 
quite,  as  serviceable  to  the  Scotch  and  Colonial  as  to  the 
English  lawyer. 

The  author  has  repeated  the  method  of  arrangement  so 
successfully  used  in  his  valuable  book  on  the  Law  of  Building 
and  Engineering  Contracts.  The  sections  of  statutes  are  printed 
in  bold  type;  then,  as  far  as  possible,  the  rules  of  law  under 
the  different  sections  are  set  forth,  and,  next,  under  each  is 
given  in  chronological  form  a  short  digest  of  the  facts  and  law 
of  the  decisions  from  which  such  rules  have  been  deduced.  The 
value  of  the  work  is  enhanced  by  a  complete  apparatus  for 
easy  reference.  An  introductory  chapter  contains  practical 
hints  on  procedure  both  before  as  well  as  after  obtaining  the 
special  Act  authorising  the  undertaking ;  an  elaborate  table  of 
contents;  appendices  and  a  detailed  index,  which  is  con- 
veniently inserted  at  the  end  of  each  volume.     Of  the  appen- 
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dices,  those  on  forms,  accounts,  and  rules  of  Court  have  little 
interest  for  the  Scotch  practitioner ;  but  those  on  Betterment, 
on  Reinstatement  as  a  method  of  estimating  and  testing  the 
quantum  of  compensation,  and  on  Special  Value  from  the  adapt- 
ability of  the  site  taken  for  specific  purposes  are  valuable,  as  the 
information  they  contain  is  scattered,  and  not  otherwise  easily 
accessible.  On  Betterment,  the  report  of  the  Lords'  Select  Com- 
mittee is  given,  and  the  model  clauses  of  the  Tower  Bridge  Act, 
1895,  and  the  Manchester  Corporation  Act,  1894,  are  quoted 
in  full ;  and,  on  the  important  subject  of  Reinstatement,  Lord 
Shand's  award  as  sole  arbiter  in  the  Princes  Street  Gardens 
case  is  compared  with  the  judgments  of  the  Divisional  Court 
and  Court  of  Appeal  in  the  Metropolitan  and  Metropolitan  and 
District  Railway  Companies  v.  Burrow  {Times,  24th  January, 
1884),  both  being  printed  in  e,rtenso.  The  book  has,  we  are 
told,  been  the  work  of  six  years'  labour,  and  does  Mr.  Hudson 
and  his  able  coadjutors  every  credit. 


The  Law  of  Torts.  By  J.  F.  Clerk  and  W.  H.  B.  Lindsell. 
Fourth  edition  by  Wyatt  Paiue,  of  the  Inner  Temple, 
Barrister-at-law.    LoDdon  :  Sweet  &  Maxwell,  Limited.    (30s.) 

'*  Torts "  is  one  of  those  English  law  terms  which  sound 
somewhat  quaintly  in  the  ears  of  a  Scots  lawyer.  Speaking 
generally,  the  subjects  covered  by  the  title  are  practically  those 
treated  of  by  Mr.  Glegg  in  his  work  on  Reparation.  The 
number  of  people  to  whom  English  law  is  applicable  being  so 
enormously  in  excess  of  those  to  whom  Scots  law  is  applicable, 
and  the  English  cases  being  consequently  greatly  more 
numerous  than  Scottish,  the  Scots  lawyer  frequently  goes  to 
English  books  on  the  subject  for  cases  illustrative  of  the  prin- 
ciples of  the  law  of  reparation.  For  the  most  part  the  present 
work — the  fourth  edition  of  which,  so  far  ad  we  are  capable 
of  judging,  is  very  well  done— will  form  a  handy  book  of 
reference  for  the  Scots  lawyer  dealing  even  with  a  purely 
Scotch  case ;  but  such  lawyer  requires  to  bear  in  mind  that  the 
English  law  of  defamation  and  of  the  liability  of  public  bodies 
for  the  non-repair  of  highways,  &c.,  differs  so  essentially  from 
the  Scotch  that  the  sections  of  the  work  dealing  with  these 
should  only  be  looked  at  when  the  purpose  is  to  ascertain  the 
English  law  relating  to  them. 


A  Trbatisb  on  Dbkds.  By  Robert  F.  Norton,  of  Lincoln's  Inn, 
K.C.,  assisted  by  R.  H.  Dun,  of  Lincoln's  Inn  and  the  Inner 
Temple,  Barrister-at-law,  and  Digby  L.  T.  Koe,  of  Gray's  Inn, 
Barrister-at-law.    London  :  Sweet  &,  Maxwell,  Limited.    (SOs.) 

This  is  practically  a  second  edition  of  a  work  on  **  Rules 
for  the  Interpretation  of  Deeds,''  by  Mr.  Jforton,  Sir  Howard 
Elphinstone,  and  Mr.  Clark.  The  removal  of  Mr.  Norton's 
original  colleagues  to  higher  earthly  spheres  led  to  his  calling 
in  the  assistance  of  two  other  colleagues,  one  of  whom  during 
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the  revision  of  the  work  was  also  kindly  dealt  with  by  the 
hand  of  Providence.  The  work  has  been  entirely  re-written.  It 
will  prove  a  useful,  practical  handbook  not  only  to  those  desirous 
of  getting  light  on  construing  the  meaning  of  deeds,  but  also 
to  those  framing  them;  and,  though  the  work  is  an  English 
one,  may  be  safely  used  by  the  Scots  lawyer  with  a  fair 
command  of  English  legal  terminology  and  a  fair  knowledge  of 
the  differences  between  English  and  Scots  law. 


Thb  Law  and  Practice  relating  to  Lbitbrs  Patent  fok 
Inventions.  By  Thomas  Terrell,  K.C.  Fourth  edition  by 
Courtney  Terrell,  Barrister-at-law.  London :  Sweet  «fe  Max- 
well, Limited.     (308.) 

!Xo  Scottish  legal  author  has  ever,  so  far  as  we  are  aware, 
written  on  the  subject  of  patents,  but  as  the  English  law  and 
the  Scottish  law  on  the  subject  are  identical,  and  as  there  are 
several  English  books  on  the  subject,  the  want  of  a  text-book 
by  a  Scots  lawyer  is  not  felt.  Amonjg  the  well-known  English 
books  on  the  subject,  "  Terrell  on  Patents  "  holds  a  high  place. 
The  third  edition  having  been  published  before  the  passing  of 
the  statute  of  1902,  which  revolutionised  patent  law  and  practice 
in  this  country,  Mr.  Terrell's  lalwur  in  bringing  his  father's 
work  down  to  date  has  not  been  trifling.  That  labour  has  been 
exceedingly  well  performed,  with  the  result  that  Scots,  as 
well  as  English,  lawyers  may  confidently  avail  themselves  of 
the  help  of  the  new  edition. 


Handbook  to  Stamp  Duties.  By  H.  S.  Bond.  Thirteenth 
edition  by  Charles  H.  Pickeii.  London  :  Waterlow  *!t  Sons, 
Limited.      1905.      (2s.  6d.) 

This  handbook  contains  the  text  of  the  Stamp  Duty  Act, 
1891,  and  of  the  subsequent  Revenue  Acts,  so  far  as  they 
relate  to  stamp  duties,  together  with  a  complete  alphabetical 
lable  of  all  documents  liable  to  stamp  duty.  It  also  contains 
a  list  of  decisions  given  by  the  Commissioners  on  adjudication, 
and  a  complete  list  of  cases  dealing  with  questions  relating 
to  stamp  duty.  The  handbook  has  now  reached  its  thirteenth 
edition,  and  this  fact  is  of  itself  its  best  recommendation.  It 
will  be  found  to  meet  thoroughly  the  requirements  of  those  who 
have  to  deal  with  stamp  duties. 


The  Elements  op  Criminal  Law  and  Procedure  for  the  Use 
OP  Students.  By  A.  M.  Wilshere,  Barrister-at-law.  London  : 
Sweet  &  Maxwell,  Limited.     1906.     (7s.  6d.) 

A  very  satisfactory  manual  of  the  principles  of  criminal 
law  in  England  has  been  compiled  by  Mr.  Wilshere.  Concise 
to  the  degree  of  baldness,  it  sets  forth  with  as  much  clearness 
as  the  case  admits  of  the  characteristic  divisions  and  sub- 
divisions of  crime,  the  canons  of  responsibility,  the  standard 
forms  of  indictment,  and  the  requisites  of  evidence.      Punish- 
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ments  are  more  briefly  sketched.  Jurisdictions  are  explained. 
A  compact  body  of  leading  cases,  a  table  of  principal  statutes, 
and  a  good  index  equip  the  little  volume  for  ready  use.  The 
publishers  announce  that  the  work,  notwithstanding  its  con- 
ciseness, contains  enough  information  to  enable  a  student  to 
pass  any  examination  in  the  subjects  dealt  with.  Without 
committing  ourselves  to  accepting  so  large  a  statement  a«  that, 
we  can  at  least  say  that  Mr.  Wilshere's  introduction  will  be 
found  excellent  as  a  preliminary  guide  to  the  study  of  the 
criminal  law.  It  covers  quite  adequately  a  wide  and  technical 
field,  and  makes  the  subject,  as  a  whole,  very  intelligible  and 
plain,  thus  admirably  suiting  the- scope  of  the  "Students' 
Series,"  to  which  it  belongs. 


The  Law  op  Monbtlhnding,  Past  and  Present.  By  Joseph 
Bridges  Matthews,  of  the  Middle  Temple  and  of  the  Oxford 
Circuit,  Barrister-at-law.  London :  Sweet  &  Maxwell, 
Limited.     1906.     (5s.) 

The  first  part  of  this  book  contains  an  interesting  sketch  of 
the  history  of  usury  in  England,  which  the  author  has  presented 
in  most  readable  form.  Tne  second  part  deals  with  the  Money- 
lenders Act,  1900,  and  comprises  all  the  decided  questions  raised 
in  the  cases  reported  down  to  date.  The  appendix  contains  a 
full  report  of  the  case  of  Carrmgtons,  lAmUed  v.  Smith,  on 
the  question  of  excessive  interest,  and  gives  a  full  report  of 
Mr.  Justice  Channeirs  able  opinion.  Other  cases  are  also 
reported  in  the  appendix.  To  any  one  desiring  to  inform 
himself  on  the  law  relating  to  moneylending  transactions,  this 
book  will  furnish  all  that  he  requires. 


At  Glasgow,  on  28th  February,  Mr.  James  Hinton  Robert- 
son, of  Messrs.  J.  M.  &  J.  H.  Robertson,  writers,  Glasgow. 
Mr.  Robertson,  who  was  in  his  seventy-ninth  year,  was  born 
in  Stirling.  He  served  his  apprenticeship  to  the  drapery  trade 
in  his  native  town,  and  afterwards  went  to  Castle-Douglas,  and 
thence  to  Manchester,  where  for  twelve  years  he  was  connected 
with  one  of  the  leading  houses  in  the  trade.  During  this  period 
he  made  a  visit  to  America.  In  the  meantime,  nis  brother, 
the  late  Mr.  J.  M.  Robertson,  who  had  from  the  time  he  left 
school  devoted  himself  to  the  law,  and  had  started  in  Glasgow, 
found  his  practice  so  much  developed  that  he  invited  his 
brother  to  join  him.  Accordingly,  in  1861,  Mr.  J.  H.  Robert- 
son forsook  trade  and  entered  into  the  legal  partnership.  He 
devoted  himself  to  the  study  of  law,  and  was  a  distinguished 
student  under,  among  others,  the  late  Dr.  Anderson  Kirkwood, 
and,  having  passed  the  necessary  examinations,  he  was 
admitted  as  a  law  affent  in  1871.  His  experience  of  commercial 
life  was  of  great  value  to  him  in  the  business  of  the  firm.    He 
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took  special  charge  of  tke  conveyancing  and  trust  departments, 
and  his  practical  knowledge  of  property,  a  subject  for  which 
he  had  a  special  aptitude,  proved  exceedingly  useful.  He  is 
survived  by  a  widow,  seven  sons,  and  two  daughters. 

At  Prestwick,  on  14th  March,  Mr.  James  Henderson, 
solicitor,  Kilmarnock,  in  his  eighty-fourth  vear.  A  native  of 
Perth,  Mr.  Henderson  went  to  Kilmarnock  nearly  sixty  years 
ago  as  assistant  to  the  late  Mr.  F.  C.  Gross,  procurator-fiscal, 
and  in  1853  he  began  business  as  a  procurator.  Deceased  was 
an  hon.  Sheriff-Substitute,  procurator-fiscal  to  the  local  J.P. 
Court,  and  for  some  years  held  the  position  of  Dean  of  Faculty. 
About  three  years-  ago,  as  a  mark  of  the  esteem  of  his  pro- 
fessional brethren,  he  was  entertained  to  dinner  and  presented 
with  a  hand3ome  testimonial  on  the  occasion  of  the  celebration 
of  his  jubilee  as  a  solicitor.  He  was  actively  identified  with 
the  Conservative  cause. 


Hotes  from  (Kbtnlrarg^^ 

Pabliament  House,  Slst  March,  1906. 
Thanks  to  the  arrangements  made  by  the  Lord  President 
during  session  for  the  remission  of  cases  to  the  Outer  House 
judges  for  trial  and  to  the  utilisation  of  Mondays  by  the  Lord 
Justice-Clerk  for  the  jury  trials  coming  before  his  Division, 
the  jury  list  for  the  spring  sittings  was  a  comparatively  short 
one,  consisting  of  10  cases  in  the  First  Division  and  7  in  the 
Second  Division,  so  that  the  judges  who  had  to  try  them  were 
not  deprived  of  much  of  their  spring  holiday.  The  only 
important  jury  trial  was  in  the  Second  Division,  where  the 
Lord  Justice-Clerk  presided,  which  related  to  the  Dunkeld 
right-of-way,  and  which  resulted  in  a  verdict  in  favour  of 
the  defenders.  Now  that  the  trials  are  over,  the  sittings  of 
the  Convention  of  Boyal  Burghs  have  been  fixed  for  the  first 
week  of  April,  and  will  take  place  for  the  first  time  in  the 
Parliament  Hall,  which  is  to  be  seated  for  the  accommodation 
of  members.  After  the  sitting  of  the  Convention  is  over, 
the  precincts  of  the  Parliament  House  will  be  deserted  for 
the  next  seven  weeks,  except  during  the  few  days  on  which 
the  Private  Bill  inquiries  are  taken  in  Edinburgh  by  the  panel 
of  Commissioners  chosen  by  Parliament. 

The  session  now  closed  has  not  been  at  all  eventful  as  regards 
any  outstanding  cases  tried,  either  by  proofs  or  juries.  The 
only  big  case  I  remember  of  in  the  Outer  House  related  to  gin 
trade  labels,  while  in  the  First  Division  the  litigation  between 
the  Clippens  Company  and  the  Water  Trust  of  Edinburgh 
occupied  nearly  a  fortnight  of  the  time  of  the  Lord  President 
and  his  colleagues.      The  hearing  of  this  important  case  also 
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included  a  sitting  of  seven  judges  to  consider  a  new  point  in 
the  cause  raised  by  the  Water  Commissioners  for  the  first  time 
in  the  Inner  House  as  to  the  action  not  having  been  timeously 
raised  under  the  Municipal  Corporations  Act,  and  which,  along 
with  the  merits  of  the  cause,  viz.,  the  amount  of  damages  due 
by  the  Water  Trustees  to  the  Oil  Company,  has  now  been 
decided,  and  the  Clippens  Company  have  scored  all  along  the 
line,  for  the  Court  have  increased  the  damages  awarded  by 
Lord  Pearson  from  £15,000  to  £27,000,  besides  repelling  the 
pleas  of  the  Water  Trustees  in  bar  of  the  action  under  the 
Public  Authorities  Protection  Act,  that  the  action  should  have 
been  raised  within  six  months  from  the  date  of  the  interdict, 
and  which  plea,  by  the  way,  was  only  raised  and  argued  in 
the  Inner  House.  The  Lord  President  made  some  strong 
remarks  regarding  the  pugnacity  of  the  Water  Trustees  in 
getting  interdict  and  so  strenuously  resisting  the  claim  for 
damages,  which,  it  is  to  l)e  hoped,  will  induce  that  body  not 
to  spend  more  of  the  ratepayers'  money  in  taking  the  case  to  the 
House  of  Lords.  These  Clippens  cases  have,  first  and  last,  cost 
the  company  and  the  Water  Commissioners  an  enormous  sum 
of  money,  for  the  litigations  between  this  Oil  Company  and 
the  Water  Trust  have  lasted  over  nearly  a  decade  and  have  been 
most  keenly  contested  throughout. 

As  I  stated  in  a  former  letter,  the  paucity  of  work,  good 
and  substantial,  during  the  past  session  has  been  very  marked, 
and,  to  a  large  extent,  quite  unexpected.  When  the  Court  met 
in  October  each  judge  had  a  full  procedure  roll  and  a  sub- 
stantial number  of  proofs  fixed  on  to  near  Christmas.  But,  in 
some  unaccountable  manner,  proof  after  proof  got  settled  very 
early  in  the  session,  with  the  result  that  the  five  Outer  House 
judges  were  obliged  to  fall  back  on  their  procedure  rolls, 
which  also  shrank  to  small  dimensions,  and  here  it  was  the 
Lord  President  was  able  to  remit  a  number  of  jury  trials  to  the 
Outer  House  and  so  utilise  the  time  of  the  judges  there. 

Though  the  Lord  Advocate  and  Solicitor-General  were 
absent  in  London  at  the  opening  of  the  session,  the 
Government's  big  majority  has  enabled  Mr.  Ure  to  come  back 
and  appear  in  a  number  of  cases  till  the  close  of  the  session, 
including  some  Inland  Revenue  actions  in  the  Outer  House. 
The  Lord  Advocate  also  made  a  short  visit  to  the  Court  early 
in  March  in  connection  with  some  important  liquidation  pro- 
ceedings; but  he  only  staved  for  a  few  days.  It  is  quite 
evident,  however,  that  with  the  present  scarcity  of  good  business 
we  have  far  too  many  **  silks  "  for  the  limited  amount  of  work 
to  be  had  at  present  in  the  Supreme  Court.  Certain  of  the 
seniors,   who  shall  be   nameless,   have  had  their  hands  quite 
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full  all  during  the  session,  except  when  they  were  electioneer- 
ing, but  there  are  a  large  number  whose  names  occur  to  one 
who  have,  to  put  it  mildly,  not  been  overburdened  with  senior 
business  throughout.  Every  one,  I  think,  is  glad  to  observe 
that  Mr.  Scott  Dickson,  after  his  bad  time  at  the  polls  and  a 
five  years'  absence  from  the  bar,  is  now  again  in  very  large 
practice,  which  will  somewhat  compensate  him  for  his  mis- 
fortunes, political  and  otherwise. 

I  mentioned  in  a  former  letter  that,  in  consequence  of  so 
many  young  men  becoming  K.C.'s,  a  large  amount  of  junior 
work  had  got  distributed  among  young  and  promising  juniors, 
and  in  addition  to  those  previously  named  in  the  February  notes 
as  being  well  employed  in  junior  work,  I  find  I  omitted  to 
notice  two  excellent,  very  alert,  and  accomplished  young  com- 
mercial lawyers,  who  are  each  doing  good  practice,  viz.,  Mr. 
C.  D.  Murray  and  Mr.  Spens;  and  there  is  also  Mr.  Condie 
Sandeman,  who  is  specially  gifted  in  masterly  and  incisive 
treatment  of  patent  disputes  and  cases  relative  to  mechanics. 

The  judges  who  take  their  fortnightly  rotation  in  the  Bill 
Oliamber  during  the  spring  vacation  are  Lords  Low,  Pearson, 
Ardwall,  and  Dundas,  and  a  daily  roll  of  business,  chiefly  in 
petitions,  is  made  up  and  disposed  of  in  chambers  by  these 
judges.  Any  hearings  on  motions  in  liquidktions  or  for 
recovery  of  documents  or  examination  of  witnesses  are  also 
disposed  of  by  these  vacation  judges,  either  in  chambers  or  on 
the  two  vacation  Court  days,  so  that  very  little  delay  exists 
in  getting  the  ends  of  justice  served  when  the  Court  is  in 
vacation.  The  one  exception  is  that  you  cannot  get  either 
from  a  judge  in  chambers  or  even  on  either  of  the  vacation 
Court  days,  a  decree  for  taxed  costs  against  an  unsuccessful 
adversary,  and  in  that  way  money  is  often  lost  to  litigants  by 
vacation  delay. 

The  two  box-days  in  the  spring  vacation  have  been  fixed  for 
5th  and  26th  April,  when  the  rolls  of  Court  and  calling  lists 
of  new  causes  are  issued.  It  has  been  contended  more  than 
once  in  these  notes  that  the  five  days  per  annum  appro- 
priated for  box-days  in  spring  and  autumn  vacation  and 
Christmas  recess  are  far  too  few  for  public  convenience  under 
the  present  modes  of  conducting  process  business,  and  that 
at  least  a  weekly  boxing  of  papers  should  be  introduced,  which 
would  certainly  expedite  public  business.  When  that  (I 
am  afraid)  very  far-o£E  day  comes  when  a  Lord  Advocate 
is  able  to  introduce  and  carry  through  Parliament  a  Court  of 
Session  Reform  Bill,  we  may  see  this  and  other  anomalies  at 
present  existing  in  our  procedure  wiped  out.  Meantime,  we 
must  just  put  up  apparently  with  the  boxing  and  other  arrange- 
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ments  which  were  suitable  for  our  ancestars,  and  hope  on  for 
better  things. 

"New  brooms,"  they  say,  "sweep  clean,"  and  new  officials 
make  changes.  I  learn  that  one  of  the  first  things  the  Lord 
Advocate  did  on  his  appointment  was  to  put  the  Crown  Office 
and  his  chambers  in  direct  telephonic  communication  with 
London,  so  that  urgent  matters  may  be  disposed  of  viva  voce 
between  him  and  his  subordinates.  One  wonders  why  this  was 
never  done  before;  but  the  truth  is,  the  Treasury  officials  in 
London  are  so  averse  to  giving  Scotland  anything  more  than 
its  bare  deserts  that  probably  the  previous  law  officers  did  not 
care  to  trouble  "  my  Lords  "  more  than  they  could  help. 

It  has  also  been  matter  of  surprise  to  me  why  the  officials 
in  the  Register  House  are  totally  unsupplied  with  telephonic 
communication,  and,  in  particular,  why  the  Court  departments 
are  without  these  facilities.  It  is  stated  that  the  chief  Register 
House  official  is  against  it,  but  his  department  may  not  require 
it.  Certainly  the  telephone  would  be  of  great  assistance  to  the 
clerks  of  Court  in  getting  their  work  done,  and  also  in  com- 
municating with  agents  regarding  matters  of  urgency. 

I  observe  the  Free  Church  Commission  has  been  renewed 
for  other  six  months,  and  it  is  clear  from  the  proceedings,  so 
far  as  they  are  allowed  to  transpire,  that  the  local  inquiries 
are  being  conducted  with  great  keenness  by  both  parties,  but 
more  especially  so  by  the  Free  Church  people,  who  want  to  get 
as  many  of  the  Highland  churches  claimed  by  them  as  they 
possibly  can  have  allotted  to  them.  Some  of  the  diets  for  taking 
evidence  by  the  sub-Commissioner,  Mr.  Pitman,  were  very 
protracted,  and  his  task  in  dealing  with  the  matters  laid  before 
him  has  been  no  light  one  up  till  now.  It  is  clear  from  the 
work  yet  to  be  done  that  the  Commission  will  last  for  another 
year.  Meantime,  it  is  satisfactory  to  find  that  the  Frees  have 
acceded  to  the  suggestion  of  the  Commissioners  to  allow  the 
Assembly  Hall  to  be  used  in  May  by  the  United  Frees  for  their 
annual  Assembly.  It  is  believed  that,  if  this  had  not  been 
acceded  to,  the  necessary  order  would  have  been  given  by  the 
Commissioners.  It  is  also  stated  that  the  Free  Assembly  will 
this  year  be  held  in  the  United  Free  High  Church,  where  ample 
accommodation  may  be  had  for  their  numbers. 

And  so,  Mr.  Price,  M.P.  for  Central  Edinburgh,  is  now 
taking  the  place  of  Mr.  Ure  in  his  inquiries  as  to  the  delay 
in  making  the  Court  of  Session  buildings  more  suitable  to 
the  wants  of  the  community  and  the  legal  profession.  Well, 
no  single  member  is  ever  likely  to  make  the  slightest  impres- 
sion on  the  Treasury  by  a  dozen  motions  per  session;  only  a 
combined  attack  by  the  most  influential  Scottish  representatives 
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may  stir  up  "  my  Lords  *'  to  consider  the  grievance  and  lead  to 
action  being  taken.  That,  however,  is  never  likely  to  happen, 
just  because  they  are  more  inclined  to  take  crofters'  rights  or 
any  trumpery  Scottish  grievance  up  for  ventilation  and  let 
the  Supreme  Court  and  its  arrangements  for  accommodation 
of  counsel,  agents,  litigants,  and  the  public  severely  alone, 
although  they  must  be  aware  these  are  such  as  would  not  be 
tolerated  in  another  civilised  country  but  Scotland. 

As  I  anticipated,  the  vacancy  in  the  Commissary  office 
due  to  the  demise  of  the  late  lamented  depute  clerk,  Mr.  James 
G.  Currie,  has  been  filled  up  by  the  appointment  of  Mr.  Smith, 
the  senior  clerk  in  the  department.  Mr.  Richardson,  the 
Commissary  clerk,  in  whose  hands  the  appointment  was  vested, 
has  made  the  best  possible  selection  in  Mr.  Smith,  whose 
long  service,  ability,  and  urbanity  fully  entitled  him  to  pro- 
motion. The  salary  of  the  depute  Commissary  clerk  is  £480 
per  annum;  that  of  the  chief  Commissary  clerk  is  £600; 
but  the  bulk  of  the  work  has  hitherto  been  performed  by 
the  depute  clerk,  who  supervises  the  issuing  of  confirmations 
of  executors  and  other  important  details.  I  find  that  the 
total  amount  of  the  estates  confirmed  and  recorded  here  during 
1904  (the  last  return)  came  to  the  large  figure  of  £4,445,391 
sterling. 

The  Lord  Advocate  in  his  new  Statute  Law  Revision  Bill, 
introduced  this  session,  has  gone  very  far  back  indeed  in  his 
researches  into  obsolete  Acts,  and  found  a  large  number  of 
ancient  statutes  now  requiring  abolition.  These  include  an 
Act  anent  ''  riders  and  gangers  "  through  the  country  and  one 
against  slaughtering  of  salmon  in  time  forbidden  by  law,  which 
is  now  almost  entirely  spent;  another  obsolete  statute  relating 
to  wappinschaws  is  in  desuetude,  and  there  is  also  an  expired 
statute  as  to  cruives  on  rivers,  both  of  which  are  included  in 
the  repeal  Act.  There  is  also  included  in  the  list  an  old 
Act  anent  keeping  a  truce  on  the  Scottish  Border,  which  was 
understood  to  be  practically  repealed  so  far  back  as  1707.  Other 
two  Acts,  virtually  abolished  in  1707,  also  now  come  up  for 
repeal,  viz.,  (1)  an  Act  ordaining  that  no  Scotsman  shall  bring 
into  the  country  a  single  Englishman,  and  (2)  that  no  English- 
man shall  hold  a  benefice  in  Scotland.  Another  old  Act  which 
is  to  be  repealed  is  that  which  ordained  that  all  persons  coming 
to  the  Scottish  Court  should  appear  in  a  sober  and  quiet  manner. 
Another  statute  included  in  the  list  appears  to  be  one  for  the 
destruction  of  wolves,  and  one  is  anxious  to  know  when  these 
predatory  animals  existed  in  Scotland  and  when  they  were 
exterminated  under  the  provisions  of  the  statute  referred  to. 
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As  showing  the  length  to  which  legislation  went  in  regulating 
trivial  affairs  in  these  old  times,  I  observe  another  one  which  is 
included  in  the  revision  statute,  viz.,  one  passed  against  the 
shoeing  of  horses  "  to  the  quick  "  by  ignorant  smiths.  There 
are  several  more  ancient  statutes  in  the  list  to  be  repealed  by 
this  Statute  Law  Revision  Act,  but  I  notice  only  one  more, 
viz.,  a  statute  declaring  that  no  merchandise  be  sold  furth  of 
Scotland  but  by  "  freemen,"  which  shows  that  in  these  ancient 
times  the  exports  from  this  country  must  have  been  much 
restricted. 

The  foreign  trawler's  case  came  up  on  appeal  before  three 
judges  in  the  Justiciary  Appeal  Court  a  few  days  before  the 
end  of  the  session,  and,  in  respect  of  the  novelty  of  the  point 
raised,  the  Lord  President  sent  it  for  discussion  before  a  full 
Justiciary  bench,  so  it  will  not  be  taken  up  until  the  summer 
session.  The  question  of  law  to  be  submitted  is,  whether  when 
fishing  five  miles  from  the  Morayshire  coast  the  master  of  a 
trawler  registered  in  Norway  and  owned  by  a  Danish  citizen 
is  subject  to  the  criminal  jurisdiction  of  Scotland  ?  The  Sheriff 
had  repelled  the  objection  to  the  relevancy  of  the  complaint 
and  imposed  a  fine  of  £50,  with  the  alternative  of  imprison- 
ment ;  and  the  owner  had  thereupon  appealed.  The  prosecution 
was  instituted  under  the  Sea  Fisheries  and  Herring  Fisheries 
(Scotland)  Acts,  and  it  raises  an  interesting  question  of 
international  law,  which  appears  to  be  still  undecided  in  our 
Courts  of  criminal  jurisdiction. 

I  observe  from  the  annual  meeting  of  what  is  known  here 
as  the  legal  dispensary  that  its  operations,  which  have  now 
lasted  over  five  years,  have  been  of  great  service  in  rendering 
legal  help  to  the  poor,  while  not  in  any  way  interfering  with 
the  work  of  the  agents  and  counsel  for  the  poor.  During  1905 
no  fewer  than  1232  consultations  were  given — a  large  increase 
over  1904.  The  dispensary  during  1905  sent  204  cases  to  the 
agents  for  the  poor,  and  the  Police  Court  defensor  attended  to 
275  cases  in  that  Court  during  the  same  period.  The  funds 
show  a  surplus  of  revenue  over  expenditure,  which  proves  that 
the  subscriptions  are  freely  given  for  this  good  object. 


(^otes  frxmt  ^oniian. 


The  Temple,  31st  Ma/rch,  1906. 
By  far  the  most  interesting  events  of  the  month  have  been 
several  matters  in  which  the  recently  appointed  Lord  Justice 
of  the  Appeal  Court,  Lord  Justice  Moulton,  has  unfortunately 
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been  the  principal  figure.  At  the  time  when  Mr.  Fletcher 
Moulton,  K.C.,  was  given  the  high  office  of  the  Lord  Justiceship, 
the  appointment  being  in  the  hands  of  the  Prime  Minister, 
the  curious  case  had  been  decided  in  which  he  had  been  sued 
as  trustee  for  his  step-children,  and  called  on  to  account  for 
their  income  which  he  had  received  for  a  considerable  number 
of  years.  Mr.  Justice  Joyce  had  held  that  Mr.  Moulton  was 
liable  to  account,  but,  on  the  other  hand,  that  his  step- 
daughters, who  had  been  living  in  his  house,  must  be  charged 
with  their  maintenance  during  these  years.  He  found  there 
had  been  an  agreement  to  that  effect ;  but  as  he  held  that  the 
agreement  itself  was  one  which  a  trustee  was  not  entitled  to 
make  with  his  beneficiaries,  they  having  had  no  independent 
advice  in  the  matter,  it  was  difficult  to  understand  how  they 
— step-daughters  living  in  their  step-father's  guardianship — 
were  liable  if  they  were  boarders  in  his  house.  Still,  there 
seemed  nothing  in  all  this  which  might  not  be  put  down  to 
carelessness  in  making  a  family  arrangement  without  due 
formalities ;  and  when  it  was  known  that  Mr.  Moulton  had  been 
made  a  Lord  Justice,  all  that  most  people  felt  was  that,  though  it 
was  unfortunate  that  a  man  assuming  high  judicial  office  should 
have  been  found  legally  liable  as  a  trustee  to  obligations  which 
he  had  denied,  yet  there  was  much  in  the  case  which  took  it 
out  of  the  category  of  cases  known  as  breaches  of  trust.  But 
it  was  also  assumed  that  nothing  more  would  be  heard  of  the 
matter,  and  there  would  be  no  appeal.  It  hardly  seemed 
probable  that,  if  there  was  such  a  prospect,  the  appointment 
would  be  made.  Quite  certainly  it  must  have  been  understood 
that  Mr.  Moidton  himself  would  not  appeal;  and  we  must 
assume  that  there  had  been  no  notice  of  appeal  from  the 
plaintiffs,  the  step-daughters.  So  the  appointment  took  place ; 
and  shortly  afterwards  it  became  known  that  the  plaintiffs  were 
appealing,  on  the  ground  that  there  had  never  been  any  such 
agreement  about  their  paying  for  their  maintenance  at  all. 
It  had  been  shown  by  them  at  the  trial  that  it  could  not  have 
been  supposed  they  should  be  charged  with  much  of  what  was 
called  their  personal  expenses  for  which  Mr.  Moulton  had  paid, 
and  which  would  have  io  be  deducted  from  their  claim  against 
him  when  the  account  ordered  by  Mr.  Justice  Joyce  was  taken. 
While  they  had  lived  with  him  Mr.  Moulton  had  been  a  parlia- 
mentary candidate,  or  a  member  of  Parliament,  and  they  had 
been  the  ladies  who  had  helped  him  in  canvassing,  or  had  done 
the  social  honours  of  his  position.  White  gloves  figured  largely 
in  their  expenditure,  and  they  explained  this  was  because  they 
had  soiled  so  many  pairs  in  shaking  hands  with  Mr.  Moulton 's 
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constituents.  Then  it  began  to  be  rumoured  that  Lord  Justice 
Moulton's  colleagues  were  considerably  disturbed  by  the  turn 
things  were  taking.  Here  was  a  case  in  which  the  Court 
would  have  to  investigate  the  domestic  circumstances  of  one  of 
their  brethren,  and  sit  in  judgment  on  him,  the  operation 
being  unpleasant  whatever  the  result  might  be.  As  the 
plaintiffs  were  only  objecting  to  reimburse  the  payments 
described,  it  would  seem  that,  whatever  Lord  Justice  Moulton's 
rights  might  be,  he  would  prefer  to  waive  them  rather  than 
keep  the  matter  alive,  with  all  the  unpleasantness  attending  on 
it  to  him  and  others  in  his  new  circumstances.  But  he  did 
not  do  this;  and  the  appeal  was  within  a  few  days  of  being 
heard  when  a  new  incident  occurred. 

An  article  appeared  in  the  National  Review  urging  the 
necessity  for  the  Liberal  Government  undertaking  many  of  the 
legal  reforms  which  have  been  from  time  to  time  dwelt  on  in 
these  notes.  The  article  was  signed  by  "A  Practising 
Barrister,"  and,  with  one  exception,  there  was  nothing  in  it 
which  any  lawyer  might  not  have  written.  The  exception  was 
an  account  of  the  Moulton  case,  and  it  charged  the  Government 
with  deliberate  jobbery  and  the  appointment  of  a  man  who  was 
altogether  unfit  for  a  seat  on  the  bench  in  order  to  reward  a 
political  supporter.  This  was  a  view  which,  it  may  be  asserted, 
no  one  had  yet  taken,  and  nothing  appeared  to  justify  it.  It 
seemed  a  perversion  and  distortion  of  the  facts  as  they  had 
appeared  at  the  trial,  and  it  hardly  seemed  possible  that  a 
practising  barrister  could,  in  good  faith,  have  presented  them 
as  the  writer  had  done.  It  was  probably  a  libel,  and,  with  the 
case  so  nearly  due  to  be  heard,  it  was  undoubtedly  a  contempt 
of  Court.  The  Lord  Justice  took  steps  to  issue  an  attachment 
for  contempt,  and  the  editor,  Mr.  Maxse,  appeared  to  answer 
it.  He  pleaded*  that  he  thought,  from  the  position  of  the  writer, 
who,  he  said,  was  in  good  practice  at  the  bar,  that  he  was 
entitled  to  rely  on  his  statements;  he  confessed  that  he  had 
been  misled;  that  the  statements  were  unjustifiable;  he  with- 
drew them  and  apologised.  The  reserve,  and  caution,  and  self- 
restraint  of  the  judges  in  hearing  the  case  were  very  striking. 
They  pointed  out  how  their  embarrassing  position  in  sitting  in 
judgment  on  their  colleague  had  been  made  more  difficult  by 
their  having  to  consider  such  a  case  just  before  the  actual  appeal 
came  on  for  hearing.  In  the  end  they  thought  it  would  be 
desirable  that  nothing  should  be  done  under  the  motion,  as  Mr. 
Maxse  had  made  so  full  a  retractation. 

Then  came  the  hearing  of  the  appeal,  and  it  will  easily  be 
understood  what  intense  interest  it  excited  in  the  profession. 
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Again,  during  the  three  or  four  days  it  was  being  heard  the 
judges  maintained  the  same  reticence  and  reserve.  It  is  often 
a  ground  of  complaint  that  judges,  and  especially  those  of  the 
Appeal  Court,  are  too  inclined  to  interrupt  counsel.  Only 
the  other  day  Mr.  Lush,  K.C.,  the  counsel  who  appeared  for  the 
plaintiffs  in  the  Moulton  ca«e,  one  of  the  ablest  men  and  of 
the  best  judgment  at  the  bar,  who  before  long  will  be  on 
the  bench  if  he  chooses,  ruffled  the  C-ourt  by  a  sentence  which 
he  left  unfinished ;  a  sort  of  thing  which  rhetoricians,  if  I  do 
not  forget  Professor  Masson's  instructions,  would  call  an 
aposiopesis.  **  Will  you  go  on  with  your  narrative,  Mr.  Lush  ?  " 
asked  Lord  Justice  Vaughan  Williams.     "  Yes,  my  lord,  I  will, 

unless  I  am  interrupted  by  my  learned  friend  or  by "     "  I 

noticed  you  did  not  finish  your  sentence,  Mr.  Lush ;  what  did 
you  purpose  to  say?"  "Well,  my  lord,  I  think  I  had  better 
finish  my  sentence  on  some  other  occasion."  But  it  is  said 
that  during  the  whole  hearing  of  the  Moulton  appeal  the 
judges  did  not  make  any  interruption,  and  hardly  a  remark. 
The  discretion  and  tact  of  counsel  were  equally  admirable,  and 
their  position  was  evidently  a  difficult  one.  But  for  the  judges 
it  was  even  more  difficult.  If  they  found  for  the  Lord  Justice, 
would  not  people  say,  of  course  they  would ;  if  not,  how  painful 
to  have  to  decide  that  in  such  a  personal  matter  he  had  been 
wholly  wrong ;  that  he  had  entered  into  a  transaction  which  waa 
not  legal,  and  that  the  arrangement  he  said  had  been  made 
was  not  in  fact  made.  In  the  result  it  is  the  latter  part  of  this 
alternative  that  has  prevailed.  The  Court  has  held  that  the 
alleged  agreement  was  not  made;  it  says  that  the  plaintiffs' 
story  was  as  much  to  be  relied  on  as  the  defendant's,  and  that 
their  version  was  the  more  probable  of  the  two ;  and  that  there 
were  special  reasons  why  the  plaintiffs  should  not  expect  to 
contribute  to  the  household  expenses.  With  such  a  finding 
as  this  it  is  evident  how  much  to  be  regretted  it  is  that  Lord 
Justice  Moulton  should  not  have  prevented  the  appeal  by 
yielding  to  his  step-children's  demands,  even  though  Mr. 
Justice  Joyce's  judgment  may  have  appeared  to  him  a  true 
expression  of  the  facts.  A  start  on  a  judicial  career  in  such 
circumstances  as  these  is  not  fortunate  either  for  himself,  his 
colleagues,  or  the  public.  The  question,  too,  is  sure  to  come 
up  for  discussion  from  the  point  of  view  of  political  appoint- 
ments to  judicial  office,  and  it  will  be  contended  that  Lord 
Justice  Moulton's  appointment  was  made  indiscreetly  when 
his  family  affairs  were  still  unsettled  in  the  Courts.  In  the 
meantime,  the  Lord  Justice  is  said  to  have  entered  an  appeal 
to  the  House  of  Lords.     I  ought  to  have  mentioned  that  the 
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trusteeehip  dates  from  1888,  when  Mrs.  Moulton,  the  mother 
of  the  children,  died,  and  they  were  at  that  time  ten  and  fourteen 
years  of  age,  the  arrangement  alleged  having  been  made  when 
they  came  of  age,  and  the  income  of  each  was  about  £620 
per  annum. 

Last  month  I  noted  that  the  King's  Speech  had  contained  no 
reference  to  any  legislation  about  legal  reforms.     But  since 
then  a  Government  bill  has  been  introduced  dealing  with  the 
question   of   a   Court   of   Criminal   Appeal.       The   bill   is   on 
wider   lines   than   those   recommended   by   the   report   of   the 
committee  that  inquired  into  the  Beck  case.      That  was  too 
narrow  to  meet  the  requirements.    A  council  of  judges  in  1892 
went  much  further.      They  proposed  that  a  prisoner  should 
have  the  right  to  have  his  sentence  reviewed;   but  to  prevent 
frivolous  use  of  this  power  the  judges  were  to  have  the  right 
not  only  to  diminish  but  to   increase  the  sentence.      It  was 
thought  very   important   to    introduce    some   uniformity    into 
sentences;   and  no  doubt  many  shocking  sentences  are  paased 
by  some  of  the  inferior   Courts.      Lord   Loreburn,   who   has 
always  been  strongly  in  favour  of  a  Criminal  Appeal  Court, 
once  said  that  when  he   began   practice  he  had  often   heard 
criminals  say  they  preferred  to  be  tried  by  a  '*  red  "  judge-  - 
one  of  the  judges   of  the   High   Court— rather  than  by   any 
other.       A   further   proposal   of  the  judges   was   that   on   the 
request  of  the  Home  Secretary  a  Court  of  three  judges  should 
assist  him  in  reconsidering  sentences  or  convictions.     But  they 
did  not  go  the  length  of  recommending  the  power  to  obtain 
a  new  trial.     The  Government  bill  takes  the  complete  leap, 
and  enables  a  new  trial  to  be  ordered.    It  even  abandons  the 
safeguard  to  be  found  in  the  power  of  increasing  sentences 
revised.    The  ex-Lord  Chancellor,  Lord  Halsbury,  will  oppose 
the   bill   with   enthusiasm.        Lord   James   of   Hereford   has 
promised  to  support  it  with  equal  fervour.     Since  the  Govern- 
ment came   into  office   it   appears  that  the   Home   Secretary 
has  sent  the  papers  to  the  Lord  Chief-Justice  for  his  opinion 
as  to  the  conviction  of  a  police  constable,  which  is  said   to 
have  been  the  first  time  this  has  been  done. 

The  illness  of  three  judges,  which  is  not  remarkable  con- 
sidering the  weather  we  have  had,  and  that  many  of  the  judges 
have  been  travelling  from  place  to  place  and  sitting  in  Courts 
and  living  in  lodgings  which  are  unoccupied  for  the  greater 
part  of  the  year,  has  stimulated  the  hope  that  the  new  Govern- 
ment may  be  prevailed  on  to  appoint  additional  judges.  How 
many  the  demandants  are  not  quite  sure,  but  they  appear  to 
think  their  requirements  are  more  likely  to  be  agreed  to,  seeing 
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that  the  Chancellor  of  the  Exchequer  was  a  real  practising 
lawyer  himself.  It  seems  to  be  considered  out  of  the  question 
to  expect  any  bigger  scheme  of  legal  re-arrangements,  and  so  the 
demand  is  confined  to  pointing  out  that,  with  judges  beyond 
the  prime  of  life,  there  is  bound  to  be  illness  amongst  them, 
and  in  that  case  there  is  no  judicial  reserve.  Sir  Howard 
Vincent  is  to  bring  in  again  his  bill  for  the  creation  of  a 
public  trustee.  It  is  backed  by  Sir  Edward  Carson  and  Mr. 
Rufus  Isaacs;  and  it  was  on  this  subject  that  Sir  Edward 
Carson  had  his  passage  of  arms  before  with  solicitors,  against 
whom  he  made  certain  remarks  which  they  did  not  take  in  a 
friendly  spirit.  Lord  Loreburn,  too,  I  am  afraid,  said  some- 
thing equally  disliked.  Solicitors,  it  is  certain,  do  not  want 
any  public  trustee  bill.  They  were  asked  to  say  so  at  one  of 
the  Law  Society's  meetings,  but  they  declined.  Still,  they 
will  oppose  Sir  Howard  Vincent's. 

It  is  understood  that  very  shortly  the  Paris  bar  is  to 
invite  representatives  of  the  English  bar  to  festivities  in  Paris. 
The  hatonnier  of  the  Paris  bar  has  twice  been  entertained  in 
England.  Then  there  is  the  famous  instance  of  M.  Berryer 
in  Lord  Brougham's  time,  and  the  more  recent  ones  of  M. 
Labori  and  M.  Danet.  The  invitation  from  Paris  is  said  to  be 
intended  for  May,  but  the  date  is  not  yet  fixed. 

After  the  elections  come  the  election  petitions;  but  the 
palmy  days  of  this  branch  of  law  are  over.  There  are  only  six 
election  petitions  now  to  be  heard ;  in  1868  there  were  thirty- 
six.  Going  further  back,  I  have  no  doubt  there  were  more. 
Lord  James  of  Hereford  has  had  a  good  deal  to  do  with 
cutting  down  this  lucrative  branch,  of  his  profession.  In  1868 
Mr.  Hawkins,  Q.C.,  was  then  the  counsel  most  in  request  for 
election  petitions;  in  1906  it  is  Mr.  Dickens,  K.C.,  the  son  of 
the  novelist.  Why  Mr.  Hawkins  should  have  been  so  popular 
is  quite  evident,  but  why  Mr.  Dickens  should  be  briefed  in 
almost  all  these  cases  is  not  so  clear.  There  is  only  one 
curious  reason  I  can  think  of.  The  Dickens  name  is  ajssociated 
with  elections  since  the  days  of  the  Eatansioill  Gazette,  This 
may  seem  fanciful,  but  it  is  extraordinary  the  queer  kind  of 
ways  in  which  a  man  comes  to  be  supposed  to  possess  some 
extra  qualifications  that  another  man  does  not  possess,  and  it 
is  often  without  the  least  reason  in  fact.  It  is  one  of  the 
things  called  luck  which  some  people  have  and  others  have 
not.  But  I  do  not  suppose  that  even  Mr,  Dickens  will  get 
such  big  fees  as  Mr.  Hawkins  got.  In  his  Reminiscences  Lord 
Brampton  tells  of  his  meeting  Baron  Martin,  who  asked  him 
what  he  intended  to  do.      "I  intend,"  replied  Hawkins,  **to 
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ask  a  prohibitory  fee."  "What  is  that?"  "Five  hundred 
guineas  and  two  hundred  guineas  a  day."  "  Oh,"  said  Martin, 
**  that  is  not  prohibitory,"  and  it  turned  out  not  to  be,  nor 
much  more.  Lord  Brampton  was  about  that  time  an  unsuccess- 
ful candidate  for  Barnstaple.  He  always  said  his  election 
expenses  were  a  good  investment  though  he  lost,  and  if  he  had 
won  he  would  not  have  been  able  to  take  the  election  briefs. 

In  the  extraordinary  furniture-hiring  case,  an  action 
brought  by  two  Eastbourne  boarding-house  keepers  against  the 
firm  of  Messrs.  Oetzmann  for  trespass  in  re-taking  possession 
of  their  goods,  and  which  lasted  eleven  days,  Mr.  Dickens  was 
counsel  for  Oetzmann,  and  he  had  occasion  to  make  a  point 
which  long  ago  was  made  by  Scarlett,  the  great  advocate. 
Scarlett  was  defending  a  breach  of  promise  of  marriage  case, 
and  he  cross-examined  the  mother  of  the  plaintiff  without  result. 
But,  in  addressing  the  jury,  he  said,  "Gentlemen,  if,  as  you  saw, 
I  was  quite  helpless  in  the  hands  of  the  mother  of  the  plaintiff, 
what  chance  must  my  poor  client  have  had  in  his  dealings  with 
such  a  clever  woman  ?  "  And  so  Mr.  Dickens,  failing  to  make 
any  impression  on  the  two  Eastbourne  ladies,  could  only  ask, 
**  If  they  were  clever  enough  to  evade  my  questions,  were  they 
not  quite  able  to  take  care  of  themselves  in  their  dealings  with 
Messrs.  Oetzmann  ?  "  But  it  availed  nought.  Furniture  letters 
are  not  much  liked,  and  Messrs.  Oetzmann  only  escaped  heavy 
damages  by  accepting  a  settlement  which  involved  paying  a 
very  large  amount — £2000,  it  is  said. 


NOTES  OF  ENGLISH  CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Times* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times'  Law  Reports  have  the  reference  added : — 

134.  A  public  body  is  incapable  of  dedicating  a  right  of  way  over 
the  embankment  of  a  reservoir  where  the  user  by  the  public  must 
ultimately  lead  to  the  destruction  of  the  embankment  unless  great 
expense  is  incurred  for  the  purpose  of  preventing  such  a  result.  Held^ 
on  the  evidence,  that  the  expense  was  not  great,  and  verdict  of  jury 
upheld.  Lancashire  and  Yorkshire  Railway  Co,  v.  Davenport  and 
Others,  C.A.  24th  February. 

135.  A  purchaser  from  a  licensee  of  a  patentee  buys  subject  to  the 
conditions  of  the  licence,  although  he  may  be  ignorant  of  them, 
distinguishing  from  ordinary  goods  as  in  M^Gruther  v.  Pitcher  (1904, 
2  Oh.  306 ;  20  T.R.  652),  but  held,  on  the  evidence,  that  the  purchaser 
had  not  infringed  the  conditions.  Badische  Anilin  und  Soda  Fabrik  v. 
Isler,  Ch.D.  24th  February.     22  T.R.  326. 
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136.  Action  for  damages  against  a  trade  union  and  its  secretary  for 
inducing  workmen  to  break  their  contracts,  for  picketing,  and  for  a 
nuisance  at  common  law.  Held  that  there  was  not  sufficient  evidence 
to  support  the  verdict  of  the  jury  in  favour  of  the  plaintiffs,  and 
judgment  entered  for  defendants.  Ward^  Lock^  dc  Co.,  Limited  v. 
Operative  Printer^  ABsistants  Society  and  Another^  C.A.  26th  February. 
22  T.R.  327. 

137.  Petition  for  declaration  of  legitimacy  under  the  Legitimacy 
Declaration  Act,  1858.  Held  that  by  the  law  of  Minnesota  (similar  to 
Scots  law)  a  marriage  from  conduct  and  reputation  operated  as  a  valid 
marriage.  This  form  of  common  law  marriage  prevailed  in  almost 
every  State.     Newman  v.  Attorney-General,  P.D.  26th  February. 

138.  Action  by  trustee  in  bankruptcy  of  Maharajah  Duleep  Singh 
stayed,  as  disclosing  no  cause  of  action  because  (a)  the  proceedings 
complained  of  were  of  the  nature  of  an  act  of  State,  which  a  municipal 
court  could  not  review ;  (b)  there  had  been  a  great  lapse  of  time ; 
(c)  a  general  allegation  of  trusteeship  or  contractual  relationship  is  not 
sufficient  without  facts  being  stated  in  support  of  it.  Leave  given  to 
amend.  Salaman  v.  Secretary  of  State  for  India  in  Council,  C.A.  27th 
February. 

139.  Action  to  set  aside  a  will.  Undue  influence  must  amount  to 
coercion.  Baudains  and  Others  v.  Richardson  and  Another,  P.C.  28th 
February.     22  T.R.  333. 

140.  No.  273,  vol.  xxi.,  affirmed.  A  patent  for  golf  balls  held  bad 
for  want  of  novelty.  Haskell  Golf  Ball  Co.  v.  Hutchison  <k  Main,  C.A. 
28th  February. 

141.  Whei*e  an  employer  uses  a  dangerous  system,  the  fact  that 
he  employs  a  sub-contractor  to  do  the  work  does  not  relieve  him  of 
liability.     Smellie  and  Another  v.  Arthur,  K.B.D.  28th  February. 

142.  Under  the  Habitual  Drunkards  Act,  1879,  and  the  Licensing 
Act,  1902  (Scots  Act,  1903,  sec.  73),  wife's  suit  for  restitution  of 
conjugal  rights  refused,  on  the  ground  of  her  habitual  drunkenness, 
but  husband's  counter  claim  for  judicial  separation  also  refused  on  the 
ground  that  the  Court  had  no  jurisdiction.  Beer  v.  Beer,  P.D.  2nd 
March.     22  T.R.  3?.8. 

143.  Condition  in  a  will  that  a  female  heir  should  assume  a  certain 
name  and  arms  in  all  deeds  and  writings  to  which  she  shall  be  a  party 
or  which  she  shaU  sign  and  upon  all  other  occasions.  *' Writings '*  does 
not  mean  every  letter,  or  extend  to  visiting  cards.  It  means  writings  of 
a  formal  character,  not  being  deeds,  e.g.,  legal  instruments.  "Other 
occasions  "  means  occasions  when  it  would  be  right  and  proper  to  use 
a  surname.  In  re  Miss  Drax's  will — Baroness  Dunsany  v.  Sawbi^idgey 
CLD.  3rd  March.     22  T.R.  343. 

144.  "In  the  event  of  the  proprietors  closing  any  theatre  through 
damage  by  fire  or  other  unforeseen  circumstances,  or  in  consequence  of 
any  strike  of  workmen,  or  for  any  other  reason  whatever  in  their  own 
absolute  discretion,  then  this  contract  shall  be  null  and  void."  This 
clause  in  a  contract  between  the  proprietors  and  an  actor  means  some 
external  reason,  not  one  created  by  the  appellants  themselves,  e.g., 
closing  to  prepare  for  a  fresh  performance.  Gillet  v.  Barrasford, 
K.B.D.  5th  March. 

145.  It  is  not  negligence  to  allow  a  blind  dog  to  go  at  large  even  if 
it  upset  a  cyclist.     Millns  v.  Garratt,  R.B.D.  5th  March. 

N 
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146.  Contract  for  sale  of  coal  f.o.b.,  dated  2nd  August,  1900,  for 
delivery  over  a  year  in  equal  monthly  quantities.  Held  that  under 
clause  6  of  fourth  schedule  to  Finance  Act,  1901,  the  sellers  were  liable 
in  the  first  instance  to  pay  the  coal  duty ;  but  could  have  recovered  it 
back  from  the  buyers  as  there  was  no  "agreement  to  the  contrary." 
Cf,  Bowhill  Coal  Co,  v.  Tobias,  1902,  5  F.  262.  Insole  d;  Son  v. 
Guffret,  LimiUdy  K.B.D.  5th  March.     22  T.R.  344. 

147.  The  broad  principle  is  that  the  authority  of  one  district  should 
not  charge  or  tax  the  inhabitants  of  another.  It  lies  on  the  authority 
claiming  to  charge  people  outside  of  their  district  to  establish  their 
right  to  do  so.  Mayor,  d&c,  of  Homsey  v.  Birkbeck  Freehold  Land 
Society,  K.B.D.  7th  March.     22  T.R.  346. 

148.  Charter  party  of  a  steamship  for  twenty-four  calendar  months 
at  £1550  per  month,  payable  in  advance,  the  owner  to  have  a  lien  on 
all  cargoes  and  sub-freights  for  the  amounts  due  under  the  charter 
party.  The  charterer  assigned  certain  freights  for  value.  He  died 
bankrupt  and  in  arrears  with  the  charter  money.  Held,  in  a  competi- 
tion between  the  assignees  and  the  owner,  that  the  captain  in  collecting 
the  freight  did  so  as  agent  of  the  charterer  and  not  of  the  owner,  and 
that  the  owner  could  only  retain  it  to  the  extent  of  his  lien.  Remitted 
to  ascertain  further  facts.  Samuel  Samuel  tk  Co.  v.  West  Hartlepool 
Steam  Navigation  Go,,  K.B.D.  5th  March. 

149.  No.  238,  vol.  xxi.,  21  T.R  561,  reversed.  Prima  facie,  for  the 
purposes  of  devolution  of  property  in  connection  with  intestacies  or 
wills,  no  distinction  ought  to  be  drawn  between  a  child  bom  at  a 
particular  time  and  a  child  at  that  time  en  ventre  sa  mere  and  sub- 
sequently born  alive.      Villar  v.  Gilbey,  C.A.  8th  March.     22  T.R.  347. 

150.  It  is  ultra  vires  of  a  railway  company  to  carry  on  business  as 
omnibus  proprietors.  Attorney-General  v  Mersey  Railway  Co.,  Ch.D. 
8th  March.     22  T.R.  353. 

151.  (a)  If  on  a  fair  construction  of  a  specification  the  patentee  has 
knowingly  claimed  an  old  contrivance,  the  patent  will  be  void  (Terrell 
on  Patents,  p.  1 29).  (6)  The  mere  idea  that  an  old  contrivance  can  be 
applied  to  a  new  purpose  is  not  subject-matter  of  a  valid  patent. 
Cooper  Patent  Anchor  Nail  Joint  Co.,  Limited  v.  London  County 
Council,  Ch.D.  9th  March. 

152.  Under  Trade  Union  Act,  1871,  sec.  12,  there  must  be  fraud 
or  dishonesty  to  give  the  magistrate  jurisdiction.  Madden  v.  Bhodes, 
K.B.D.  9th  March.     22  T.R.  356. 

153.  Under  the  Sale  of  Food  and  Drugs  Act,  1875,  sees.  14  and  12, 
it  is  not  necessary  that  the  third  sample  be  capable  of  analysis  by 
Somerset  House,  if  it  is  produced,  and  if  it  has  been  properly  sealed 
originally,  although  the  cork  has  come  out.  Hutchison  v.  Stevenson^ 
4  F.  (Just.)  discussed.  Suckling  v.  Parker,  K.B.D.  9th  March.  22 
T.R.  357. 

154.  (a)  Each  part  owner  who  does  not  effectually  withdraw 
authority  from  his  co-owners  to  sail  the  ship  on  his  behalf  is  liable  as  a 
partner  for  the  whole  expenses  of  that  adventure  (Abbott  on  Shipping, 
1 3th  ed.,  p.  103);  {b)  a  registered  or  legal  part  owner,  who  is  not  the 
true  owner,  e.g.,  a  mortgagee,  is  not  liable;  (c)  an  equitable  owner,  not 
on  the  register,  is  liable ;  (d)  a  person  having  a  contractual  interest, 
under  a  contract  in  fieri,  is  not  liable.      Von  Freeden  v.  HtUl  and  Others 

G.  P.  Turner  and  Others,  third  parties,  K.B.D.  12th  March.      22 

T.R.  358. 
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155.  In  an  action  of  divorce  the  jury  is  not  bound  to  assess  damages 
against  a  co-respondent.  Contra  Sj>edding  v.  Spedding  and  Smith, 
1862,  31  L.J.  96.  Gibson  v.  Gibson  and  West,  P.D.  12th  March.  22 
T.R.  361. 

156.  Under  the  Summary  Jurisdiction  (Married  Women)  Act,  1895, 
«ec8.  7  and  8,  the  expression  "  fresh  evidence "  is  equivalent  to  res 
novtter  ad  notitiam  perventa,  as   in  an  application   for   a   new  trial. 

Weightman  v.  Weightman,  P.D.  13th  March.     22  T.R.  362. 

157.  Action  upon  a  fidelity  guarantee.  Held  that  plaintiffs  \yere 
•entitled  to  deduct  from  the  value  of  part  of  the  goods  recovered  under  a 
restitution  order  in  criminal  proceedings  the  cost  of  the  criminal  pro- 
<;eeding8.  Hatch,  Mansfield,  tk  Co.,  Limited  v.  Weingott,  K.B.D.  14th 
March.     22  T.R.  366. 

158.  The  city  of  Montreal  imposed  an  assessment  on  adjoining 
proprietors  for  the  purpose  of  widening  a  street.  Their  Act  provided 
that  assessments  prescribed  in  three  years  if  no  action  to  recover 
brought.  The  proprietors  brought  an  action  contesting  the  validity 
•of  the  assessment.  While  it  was  pending,  the  three  years  ran  out. 
Held  that  prescription  had  not  been  inten'upted.  City  of  Montreal  v. 
Cantin  and  Others,  P.C.  15th  March.     22  T.R.  364. 

159.  Sequel  to  No.  142,  supra.  A  solicitor  acting  even  for  an 
unsuccessful  wife  in  a  matrimonial  cause  is  entitled  to  have  his  costs 
secured  by  the  husband,  provided  that  those  costs  have  been  reasonably 
incurred  by  him.  Circumstances  in  which  held  that  the  costs  had  not 
been  reasonably  incurred.  Beer  v.  Beer,  P.D.  15th  March.  22  T.R. 
367. 

160.  No  claim  of  a  right  in  gross  can  be  established  by  prescription. 
So  held  as  to  a  claim  by  inhabitants  of  Ramsgate  to  a  prescriptive 
right  to  set  chairs  for  hire  on  the  sea-beach.  Ramsgate  Corporation  v. 
Debling  and  Others,  K.B.D.  16th  March. 

161.  A  clause  in  a  lease  that  no  act  should  be  done  which  should 
tend  to  the  annoyance  of  the  landlord  is  an  absolute  warranty.  Prothero 
Y.  Bell,  K.B.D.  16th  March. 

162.  Trustees  paid  annuities  under  a  will  for  a  long  series  of  years 
without  deducting  income  tax.  The  income  tax  was  deducted  at  its 
source  from  the  income  of  the  trust.  Held  that  income  tax  ought  to 
have  been  deducted,  but  that  it  was  an  innocent  breach  of  trust,  and 
elaim  of  repayment  barred  beyond  six  years  by  the  Trustee  Act,  1888, 
and  the  Statute  of  Limitations,  except  where  a  trustee,  being  also  an 
annuitant,  had  not  paid  but  retained  the  excess.  He  must  refund  the 
whole  so  retained.  In  re  Sharp,  deceased — Ricketts  v.  Ricketts,  Ch.D. 
17th  March.     22  T.R.  368. 

163.  Action  for  damages,  through  bursting  of  plaintiffs*  water  main, 
alleged  to  be  caused  by  the  defendants  building  an  inspection  box 
resting  upon  the  main,  under  licence  of  the  Board  of  Trade.  Conflicting 
eridence  by  experts  as  to  the  cause  of  the  fracture.  Held  that,  as  the 
•onus  lay  on  the  plaintifiB,  they  had  failed,  and  counter  claim  for 
damages  sustained.  London  Hydravlic  Power  Co,  v.  St.  James  and 
Pcdl  Mall  Electric  Light  Co.,  Limited,  Ch.D.  19th  March. 

164.  No.  254,  vol.  xx.,  20  T.R.  448,  reversed.  The  deduction  from 
wages  of  damages  found  due  to  the  employers  under  the  Employers' 
and   Workmen's   Act,    1875,   is  a   contravention   of    the   Truck   Act 

Williams  and  Others  v.  Norths  Navigation  Collieries  (1889),  Limited^ 
H.L.  20th  March. 
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165.  Information  as  to  cricket  matches,  &c.,  obtained  by  labour 
and  skill  for  purposes  of  publication  is  a  piece  of  property  and  will  be 
protected  by  injunction  against  surreptitious  communication  to  a  rival 
in  business.  Exchange  Telegraph  Co.^  Limited  v.  Howard  and  London 
and  Manchester  Press  Agency ^  Limited,  Ch.D.  21st  March. 

166.  The  shareholders  of  a  company  have  not  power  by  a  simple 
majority  to  compel  the  directors  in  wliom  the  management  of  the 
company  is  \estod  to  carry  out  an  agreement  for  the  sale  of  the 
company's  assets.  Directors  are  in  the  position  rather  of  managing 
partners  than  of  agents.  Autonmtic  Self-Cleansin;/  Filter  Syndicate 
Co.f  Limited  v.  Cunninghame,  C.A.  22nd  March. 


%i^i^tmAmtxd^,  ^ustmss  Changes,  ^t. 

Invbrnbss-shibe. — Mr.  William  Anderson,  solicitor,  Inverness,  has^ 
been  appointed  procurator-fiscal  for  Inverness-shire,  in  succession  to 
his  father,  the  late  Mr.  James  Anderson.  Mr.  Anderson  acted  as 
depute  procurator-fiscal  for  twenty  years  and  possesses  an  able  and 
varied  knowledge  of  the  duties  of  his  poet.  Mr.  Anderson  has  for 
several  years  been  junior  county  clerk  for  Inverness -shire,  which  he- 
will  now  vacate  under  the  conditions  of  the  new  appointment. 


Stirling. — Mr.  Henry  D.  M*Lellan,  solicitor,  has  commenced 
practice  here.  Mr.  M'Lellan  received  his  early  training  with  Mr. 
Patrick  Welsh,  procurator-fiscal,  Stirling,  and  has  been  for  the  last 
eleven  years  with  Messrs.  Tods,  Murray,  tk  Jamieson,  W.S.,  Ekiinburgh.. 

MiLNGAViK. — Mr.  Robert  Kyle,  writer,  45  West  Nile  Street,. 
Glasgow,  has  been  appointed  town-clerk  to  the  burgh  of  Milngavie. 

Banff. — Mr.  Alexander  Forbes  Spence,  M.A.,  B.L.,  has  commenced 
practice  as  a  solicitor  at  30  High  Street,  Banff. 


Glasgow. — Messrs.  Glazy  k  Turner,  writers,  65  Bath  Street,  have 
dissolved  partnership.  Mr.  Turner  continues  business  in  his  own  name 
at  the  same  address,  while  Mr.  Glazy  continues  in  his  own  name  at 
172  Bath  Street. 

Messrs.  Macdonald  k  Kirkland,  writers,  107  Bath  Street,  l»ave  also- 
dissolved  partnership.  Mr.  James  Macdonald  continues  business  in  his 
own  name  at  the  same  address,  while  Mr.  George  A.  D.  Kirkland  will 
carry  on  business  in  his  own  name  at  95  Bath  Street. 

Dundee. — Messrs.  J.  <fe  J.  Ogilvie  (Geo.  Ogilvie  and  Wm.  J.  Gordon,, 
sole  partners)  have  dissolved  partnership  by  the  retiral  of  Mr.  Gordon. 


Erratum. — The  Aliens  Act, — On  page  94  of  last  issue  the  Act  of 
Adjournal  passed  by  the  Lords  of  Justiciary  was  erroneously  described 
as  an  Act  of  Sederunt  passed  by  the  Lords  of  Council  and  Session^ 
The  date  of  the  A.ct  of  Adjournal  was  1st  Februar}',  1906. 
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A  QUESTION  OF  JTTMSDICTION. 


THE  NEW  SHERIFF  COURT  BILL. 
Since  going  to  press  we  learn  that  the  long-looked-for  Sheriff 
Court  Bill  is  likely  to  be  introduced  this  week  as  a  Government 
measure,  backed  by  the  Lord  Advocate.  It  is  understood  that 
the  Bill  is  based  on  the  lines  of  the  Report  of  the  Departmental 
Committee,  and  that  the  form  it  takes  is  to  repeal  all  the 
existing  Acts,  and  to  set  up  in  a  new  Act  a  complete  code  of 
civil  procedure  in  the  Sheriff  Court. 


L>lAtXCklX       f/J.X  OV'AAIA^'X*       x«A 


the  sequestration  of  her  husband's  estates,  founding  on  the 
decrees  of  February,  1905,  and  the  expired  charges  given  on 
8rd  January,  1906.  The  usual  order  for  intimation  was  pro- 
nounced, and  a  commission  granted  to  a  commissioner  in 
Glasgow  to  recover  evidence  of  notour  bankruptcy  and  of  the 
other  facts  necessary  to  be  established.  At  the  diet  of  com- 
mission the  respondent  (Mr.  Runciman)  appestred  by  an  agent 
and  cross-examined  the  petitioner's  witnesses  regarding  the 
duration  of  his  absence  from  Scotland,  and  other  details  con- 
nected with  the  prior  litigations  between  the  spouses  for 
custody  and  aliment.  In  the  course  of  the  proof  it  appeared 
that  Mr.  Runciman  had  lived  at  Mount  Florida  until  25th 
January,  1905,  when  he  left  for  America,  and  no  evidence 
appeared  to  have  been  led  to  show  that  he  had  as  yet  acquired 
a  new  domicile  in  the  United  States.  As,  therefore,  the  petition 
0 
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for  sequestration  was  presented  on  20tli  January,  1906,  being 
five  days  prior  to  the  expiry  of  a  year  from  Lis  departure  from 
Scotland,  the  statutory  requisite  of  residence  within  the  year 
had  thus  apparently  been  complied  with. 

As  the  debtor  had  entered  appearance  and  attended  the 
diet  of  commission,  when  the  case  came  up  before  Lord  Pearson 
for  an  award  of  sequestration  he  appeared  by  counsel,  and 
contended  that  sequestration  should  not  be  awarded  (1)  because 
the  requisites  of  notour  bankruptcy  were  not  present,  as  the 
petitioner  was  not  a  creditor  in  terms  of  section  7  of  the 
Bankruptcy  (Scotland)  Act,  1856  (sub-section  {a) ),  which  pro- 
vides for  notour  bankruptcy  being  created  by  an  expired  charge 
combined  (where  imprisonment  is  competent)  with  imprison- 
ment, and  that  in  this  case  imprisonment  was  impossible 
owing  to  the  debtor  being  abroad;  and  (2)  because  he 
was  outwith  the  provisions  of  section  6  of  the  Debtors 
Act  of  1880,  which  provided  that  in  any  case  "  in  which,  under 
the  provisions  of  this  Act,  imprisonment  is  rendered  incom- 
petent, notour  bankruptcy  shall  be  constituted  by  insolvency 
concurring  with  a  duly  executed  charge  for  payment  followed 
by  the  expiry  of  the  days  of  charge  without  payment,  or,  where 
a  charge  is  not  necessary  or  not  competent,  by  insolvency 
concurrii^g  with  an  extracted  decree  for  payment  followed  by 
the  lapse  of  the  days  intervening  prior  to  execution  without 
payment  having  been  made."  At  the  end  of  this  clause  it  is 
declared  that  '^  nothing  in  this  section  contained  shall  affect 
the  provisions  of  section  7  of  the  Bankruptcy  (Scotland)  Act, 
1856  (19  &  20  Vict.  cap.  79)." 

Lord  Pearson,  in  respect  of  the  novelty  of  the  point  raised 
by  the  respondent,  made  avizandum,  and  on  31st  March  last 
he  issued  an  interlocutor  awarding  sequestration  of  Bunciman's 
estates.  In  the  opinion  annexed  to  his  interlocutor  his  lordship 
was  clear  that  the  domicile  of  the  debtor  had  not  been  lost, 
and  as  the  days  of  charge  had  expired  and  as  imprisonment 
was  incompetent  under  the  Debtors  Act  by  reason  of  the 
respondent's  absence  in  America,  the  case  fell  to  be  dealt  with 
under  the  7th  section  of  the  Bankruptcy  Act  of  1856,  which 
prescribed  that  in  that  event  the  charge  for  payment  must  be 
followed  by  arrestment,  poinding,  or  adjudication.  Als  his 
lordship  tersely  put  it  in  his  opinion,  "It  may  be  conceded 
that  here  imprisonment  is  impossible  in  fact,  the  debtor  being 
abroad.  But  it  is  also  true  that  it  is  incompetent  in  law  by 
reason  of  the  Act  of  1880,  and  this  incompetency  exists  whether 
the  debtor  is  abroad  or  not.  The  imprisonment  being  legally 
incompetent  under  and  by  virtue  of  the  later  Act,  that  Act 
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applies  to  ihe  case,  and  this  is  not  displaced  by  saying  that 
if  imprisonment  had  remained  competent,  it  would  in  the  facts 
of  this  case  have  been  impossible  within  the  meaning  of  section 
7  of  the  earlier  Act  (the  bankruptcy  statute  of  1856)."  In 
accordance,  therefore,  with  the  view  (1)  that  there  was  juris- 
tion  over  the  debtor,  and  (2)  because  no  cause  had  been  shown 
why  sequestration  of  this  debtor's  estates  should  not  be  awarded, 
his  lordship  granted  the  prayer  of  the  petition. 

By  the  Bankruptcy  Act  of  1856  an  interlocutor  of  the 
Sheriff  or  Lord  Ordinary  awarding  sequestration  is  final  and 
not  subject  to  review,  but  the  respondent  has  his  remedy  within 
forty  days  by  a  petition  for  recal  of  sequestration,  which  recal 
may  be  granted  in  the  discretion  of  the  Lord  Ordinary  on  the 
Bills,  and  the  judgment  in  such  a  recal  petition  is  subject  to 
review  by  reclaiming  note  to  the  Inner  House.  This  is  rather 
a  cumbrous  form  of  review  of  an  award  of  sequestration,  but  it 
appears  to  be  the  only  com'petent  mode,  and  if  the  debtor  desires 
to  bring  this  new  point  in  sequestration  law  before  the  Inner 
House  his  only  remedy  is  in  the  form  above  indicated. 


"WITHOUT  PROBABLE  CAUSE." 
In  an  article  appearing  in  last  December's  issue  of  this 
Review  the  subject  of  criminal  appeals  was  dealt  with,  and, 
almost  simultaneously  with  its  publication,  a  decision  of  the 
First  Division  was  given  in  a  case  which,  more  or  less  directly, 
has  a  bearing  on  that  subject.  The  case  was  an  appeal  for 
jury  trial  in  au  action  brought  by  a  pursuer  apainst  two  police 
constables  for  damages  in  respect  of  (1)  alleged  wrongous  arrest, 
aggravated  by  assault,  while  en  route  to  the  police  station,  and 
(2)  the  tendering  against  him  of  an  alleged  false  and  malicious 
charge  without  probable  cause.  In  the  Sheriff  Court  no  pre- 
liminary plea  of  irrelevancy  had  been  stated  by  the  defenders, 
and,  on  the  Sheriff-Substitute  pronouncing  an  order  for  proof, 
the  pursuer  marked  an  appeal  to  the  Court  of  Session  for  trial 
by  jury.  In  the  latter  Court  an  order  for  issues  was  pro- 
nounced, and  the  issues  proposed  by  pursuer  and  lodged  by 
him  were,  shortly,  in  the  following  terms ;  — 

(1)  Whether  pursuer  was  wrongly  and  forcibly  taken  into 
custody  and  removed  from  his  place  of  business  to  the  police 
office  by  defenders  while  acting  as  police  constables,  to  his 
loss,  injury,  and  damage? 

(2)  Whether  defenders  falsely,  maliciously,  and  without 
probable  cause,  charged  pursuer  before  an  inspector  with 
having  committed  a  breach  of  the  peace,  to  his  loss,  injury, 
and  damage  P 
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In  the  course  of  the  appeal  the  defenders  asked  leave  to 
add  to  the  record  a  plea  to  the  effect  that  the  action  was 
irrelevant,  and  this  they  were  allowed  to  do.  On  the  case 
being  heard  on  the  amended  record  and  issues,  the  pursuer's 
counsel  offered,  if  it  were  considered  necessary,  to  add  a  third 
issue,  "Whether  pursuer  was  wrongfully,  maliciously,  and 
without  probable  cause  apprehended  by  the  defenders,  to  his 
loss,  injury,  and  damage?  "  but,  as  it  turned  out,  this  was 
found  to  be  unnecessary,  for  the  issues  were  disallowed  and 
the  action  was  dismissed  as  irrelevant,  the  pursuer  being  found 
liable  in  expenses  in  the  Court  of  Session,  neither  party  getting 
expenses  in  the  Court  below.  The  great  obstacle  in  the 
pursuer's  path  was  the  fact  that  he  could  not  logically  put 
into  his  issues  the  words  "without  probable  cause,"  seeing 
that  a  magistrate  in  a  Police  Court,  by  convicting  him,  had 
already  found  that  there  must  have  been  probable  cause  for 
his  arrest.  The  strength  of  the  case  turned  on  that.  Take 
away  the  conviction  and  there  was,  admittedly,  good  issuable 
matter.  However,  the  conviction  was  there,  and  by  the  laws 
of  the  land  there  it  must  remain ;  and  so  we  are  faced  with  the 
fact  that  an  unskilled  layman,  sitting  as  a  magistrate,  has  not 
only  decided  the  complaint  against  the  pursuer  in  the  Police 
Court,  but  has  further  adjudicated  on  a  matter  which  in 
ordinary  course  would  have  required  the  attentions  of  a  Lord 
of  Session,  a  jury,  and  an  array  of  counsel  and  agents.  The 
importance  of  the  Police  Court  conviction  is  therefore  manifest. 
But  for  it,  the  pursuer  seems  to  have  had  an  apparently  good 
cause  for  proof  or  trial,  yet  such  proof  or  trial  is  beyond  his 
grasp,  because  the  law  regards  the  wisdom  of  the  representative 
of  the  "  great  unpaid "  as  beyond  question,  his  decision  on 
matters  of  fact  as  sacred  and  unassailable.  In  the  main,  it 
may  be  regarded  as  a  good  thing  that  the  public  should  respect 
the  fiction  that  magistrates  cannot  err  in  judgment,  and  the 
maintenance  of  that  fiction  has  possibly  a  good  deal  to  do  with 
the  observance  of  law  and  order.  But,  surely,  the  rule  is 
an  arbitrary  one  which  declares  that  the  fiction  is  no  fiction 
at  all,  but  a  fact  about  which  there  can  be  no  dispute  whatever. 
Such  a  rule  has,  inferentially,  been  laid  down  in  the  present 
case,  and  it  remains  to  be  seen  whether,  in  the  future,  an 
unfortunate  victim  of  police  oppression  or  magisterial 
muddling  can  find  any  means  of  legal  redress  whatever  in 
this  country.  In  the  case  under  discussion  one  cannot  say  on 
which  side  the  truth  lay,  for  the  merits  were  not  inquired 
into  (save  by  the  magistrate  in  a  summary  Court).  There 
have,  however,  been  similar  actions  fought  to  an  end,  and 
that,  too,  in  the  Court  of  Session  itself.      Readers  may  re- 
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member  the  Bennett  trial,  which  caused  such  a  stir  in  the 
West  some  two  years  ago.  It  was  a  case  on  all  fours  with  the 
present  one;  yet  the  pursuer,  who  had  already  been  convicted 
by  a  magistrate  on  police  evidence,  not  only  succeeded  in 
obtaining  an  issue  against  the  constable  alleged  to  have  been 
guilty  of  malicious  oppression,  but  also  succeeded  in  obtaining 
an  award  of  damages  from  a  jury.  Our  jurymen  are  regarded 
by  our  legislators  as  being  the  representatives  of  public  feelings 
and  opinions,  and  in  Bennett's  case  the  twelve  jurors  seemingly 
did  not  allow  the  magistrate's  conviction  of  the  pursuer  to 
trouble  their  minds  as  barring  an  award  of  damages.  Neither, 
apparently,  did  the  Court,  which  allowed  pursuer  an  issue, 
consider  that  the  exercise  of  magisterial  powers  should  stand 
in  the  way  of  pursuer's  receiving  justice  at  the  hands  of  a 
jury. 

Now,  if  a  magisterial  decision  is  to  be  regarded  as  final, 
how  comes  it  that  a  party  who  has,  in  a  Police  Court,  failed 
to  secure  a  conviction  on  a  charge  of  assault  against  his  neigh- 
bour may  yet  be  allowed  to  sue  his  alleged  aggressor  for 
damages  in  the  civil  Courts?  Surely  it  is  unreasonable  to 
maintain  that  a  magistrate  is  sound  and  infallible  in  judgment 
only  when  he  convicts.  It  would  seem  that  we  must  regard  that 
as  a  good  modern  doctrine  legally  observed  and  respected,  and 
the  moral  lesson  which  each  dignitary  officiating  in  a  Police  or 
J.P.  Court  should  accordingly  lay  to  heart  is,  "  When  in  doubt 
— convict,"  for  the  soundness  of  his  decision  cannot  then  be 
called  in  question  in  a  civil  or  superior  criminal  Court;  that 
is,  of  course,  as  regards  matters  of  fact.  The  effects  of  the 
doctrine  referred  to  do  not,  however,  stop  at  the  magistrate. 
They  descend  (or  ascend)  to  his  familiar,  the  officer  of  police, 
the  purveyor  of  grist  for  the  magisterial  mill.  He  it  is  who  is 
to  be  the  real  judge  of  what  is  or  what  is  not  "probable 
cause."  The  evidence  of  two  police  constables  against  a  person, 
however  false  and  unfounded  it  may  be,  if  it  be  believed  by 
a  magistrate  and  a  conviction  follows,  demonstrates  beyond 
doubt  that  there  has  been  "  probable  cause  "  for  the  treatment 
of  the  apprehended  party.  One  need  not,  for  a  moment, 
suggest  that  police  officers  are  in  the  habit  of  hatching  and 
carrying  into  effect  conspiracies  of  the  vile  character  indicated, 
yet  experience  of  human  nature  tells  us  that  depravity  and 
stupidity  are  not  confined  to  any  particular  class  of  individuals ; 
and  it  is  certain  that  cases  of  oppression  by  constables  have 
occurred  and  will  yet  occur.  Taking  our  constabulary  as  a 
whole,  its  representatives  are  undoubtedly  entitled  to  our 
admiration  for  the  excellent  manner  in  which  they  perform 
difficult,   dangerous,   and  ofttimes   delicate  duties,    and   it  is 

Digitized  by  LjOOQ IC 


132  "WITHOUT   PROBABLE  CAUSE."  [May 

but  right  that  they  should  receive  a  fair  meed  of  the  law*fl 
protection  and  support.  But  the  possibilities  of  black  sheep 
existing  in  the  police  fold,  as  in  other  folds,  ought  not  to  be 
kept  out  of  sight,  and  a  loophole  at  least,  might  be  left  to  the 
ordinary  citizen,  so  that  he  might  stand  a  reasonable  chance 
of  obtaining  redress  for  wrongs  committed  by  such  black  sheep 
when  the  tale  of  his  alleged  wrongs  is  laid  before  the  civil 
Courts  in  an  apparently  honest  and  straightforward  manner. 

We  may  read  a  lesson  or  two  from  the  principles  settled 
by  the  case  recently  disposed  of.  (The  case  was  HUl  v. 
Campbell  and  Another,  decided  on  9th  December,  1905.)  The 
fact  that  a  conviction  by  a  magistrate  on  police  evidence  is 
to  operate  practically  as  res  jtidicata  in  every  case  where  the 
actions  of  police  officers  are  concerned  ought,  in  the  first  place, 
to  teach  us  that  a  necessity  exists  for  all  magisterial  judicial 
functions  being  exercised  by  legally  trained  minds.  Further, 
if  we  are  to  believe  that  it  is  impossible  to  even  hint  at  the 
existence  of  such  things  as  vindictiveness  or  animosity  among 
members  of  the  constabulary,  why,  then,  it  is  our  duty  to  make 
more  of  the  man  in  blue  than  we  have  done  in  the  past,  and  to 
take  him  to  our  hearts  as  the  only  living  example  of  the 
perfect  man.  Again,  if  a  conviction  on  police  evidence  is  to 
operate  as  res  judicata,  the  law  ought  to  declare  that,  for  the 
protection  of  the  man  in  blue  against  claims  for  damages, 
when  the  stereotyped  finding  of  "not  proven"  peculiar  to 
Police  Courts  is  pronounced,  that  finding  should,  in  like 
manner,  operate  as  res  jvdicata  and  in  bar  of  civil  proceedings. 
For  to  be  logical,  if  we  bestow  the  degree  of  finality  on  each 
conviction  entered  by  a  bailie,  justice  of  peace,  or  judge  of 
police,  we  ought  also  to  extend  a  like  measure  of  importance 
to  each  of  his  acquittals.  And,  lastly,  we  may  foresee  the 
possibility  of  Supreme  Court  judges  being  led  to  interpret  the 
"  not  proven  "  formula  in  its  strictly  legal  sense,  thereby  setting 
up  a  presumption  of  the  existence  of  probable  cause  for  each 
and  every  police  arrest,  whereas  it  seems  more  than  probable 
that  that  formula  is  often  used  and  persisted  in  by  untrained 
magistrates  through  ignorance  of  its  true  legral  meaning. 


PLEADING  FOR  THE  POOR. 
[Fbok  a  Corbespondent.] 
Having  recently  served  a  term  of  this  duty,  it  has  occurred  to 
me  that  a  sketch  of  my  experience  might  be  useful  to  young 
brethren,  who  intend  to  undertake  a  similar  responsibility, 
and  at  the  same  time  be  interesting  to  the  old  practitioner, 
who  would  like  to  hear  of  and  note  the  changes  time  has  made 


Digitized  by  LjOOQ IC 


1906.]  PLEADING  FOR  THE  POOR.  13S 

in  the  field  lie  may  once  have  laboured  in.  My  record,  I 
shonld  mention  at  the  outset,  will  not  set  forth  any  unusual  or 
sensational  affairs,  for  the  supply  of  bujsiness  that  fell  to  my 
colleagues  and  myself  to  deal  with  was,  unfortunately ,  subject 
to  a  general  trade  depression,  and  none  of  the  cases  that  came 
forward  presented  special  features.  This  dearth  of  sensational 
work  was  very  regrettable,  since  that  kind  of  action  not  only 
bulks  largely  in  the  public  eye,  but  is  also  very  interesting 
privately.  When  one  in  later  years  is  telling  tales  of  former 
exploits  nothing  would  better  recall  the  interesting  labours 
this  duty  entails  than  the  fact  that  a  certain  unusual'  affair  was 
the  subject  of  one  of  the  litigations.  On  the  other  hand,  the 
leanness  has  the  advantage  that  it  will  enable  the  ordinary 
run  of  case  to  stand  out  in  clear  and  useful  outline. 

A  lawyer's  whole  attention  and  interest  are  centred  in  the 
litigation  a  client  gives  him  to  conduct.  It  may  happen, 
however,  in  the  cour&uB  of  the  action  that  the  personal  note 
has  to  be  dealt  with.  The  character  of  his  client  will  then 
have  to  be  studied,  and  an  estimate  of  his  environment  made. 
The  action,  however,  is  throughout  the  main  factor  in  an 
agent's  regard,  and  the  interesting  and  difficult  problems  it 
raises  attract  and  absorb  his  attention.  These  are  the  questions 
that  usually  arise  to  perplex  and  detain  his  mind.  What  is 
the  proper  form  in  which  the  legal  remedy  that  is  being 
sued  for  should  be  carried  out?  How  the  litigation  in  view 
should  be  conducted?  How  long  will  it  likely  continue? 
and  what  are  the  chances  of  a  successful  issue?  In  poor's 
pleading,  on  the  other  hand,  a  different  situation  is  met. 
The  litigant  himself  is  then  the  first  object  of  attention, 
and  next  the  circumstances  which  have  caused  him  to  come 
forward.  This  change  of  attitude  (the  distinction,  as  I  shall 
show,  is  of  some  importance)  is  partly  explained  by  the 
preliminary  proceedings  that  have  to  take  place  before  a 
poor's  case  is  heard  in  Court,  and  which  it  is  the  duty  of 
a  poor's  agent  to  assist  to  carry  through.  The  poor  aspirant 
approaches,  first  of  all,  the  minister  and  kirk  session  or 
the  inspector  of  poor  of  his  parish,  either  of  whom 
he  must  convince  he  is  financially  unable  to  carry  on 
the  contemplated  litigation.  Poverty  is  a  relative  term, 
in  which  every  factor  of  the  situation  is  considered,  includ- 
ing the  applicant  himself,  and  is  determined  by  the  local 
opinion  mentioned,  their  finding  being  subject  to  review  by  the 
Court  at  any  stage  of  the  litigation.  When  the  local  board 
is  satisfied  it  issues  a  certificate  of  poverty  that  the  applicant 
is  entitled  to  be  relieved,  which  certificate  is  handed  to  a  poor's 
agent,  and  becomes  the  foundation  of  all  subsequent  proceed- 
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ings.  The  first  judicial  step  is  that  the  litigant  should  present 
a  petition  to  the  tribunal  where  the  proposed  action  is  to  be 
conducted,  asking  admission  to  the  benefit  of  the  poor's  roll  of 
the  Court.  This  petition  is  attended  by  certain  professional 
examination  of  the  probability  of  the  success  of  the  proposed 
action,  and  is  only  granted  when  a  favourable  report  is  made. 
On  a  petitioner  being  enrolled  on  the  poor's  roll  his  action 
may  then  begin,  and  will  proceed  in  the  ordinary  way,  but  the 
papers  therein  are  exempt  from  Court  dues  and  do  not  require 
to  be  printed. 

The  occupation  of  the  poor's  litigant  is  not  the  least  interest- 
ing part  of  his  personality.  In  Sir  Walter  Scott's  time  a 
decayed  linen-draper  and  former  burgess  of  Edinburgh  formed 
the  type  and  the  history  of  the  long  litigation  of  that 
unfortunate  merchant,  with  the  confusion  the  pleadings 
eventually  fell  into,  and  the  notoriety  they  brought  all  the 
parties  concerned  makes  the  creation  of  "Peter  Peebles"  one 
of  the  most  fascinating  stories  in  our  national  fiction.  The 
democratic  atmosphere  of  to-day,  however,  brings  forward  a 
lower  stratum  of  society  to  seek  in  this  form  the  relief  of 
the  Courts.  Thus,  on  my  civil  list  of  clients  appear  the 
following  classes  of  workmen: — ^Marine  engineer,  miner,  rail- 
way waggon  examiner,  engine-keeper,  boxmaker,  farm  servant, 
mill  hand,  outdoor  worker,  dressmaker,  potter,  woodman, 
^labourer,  and  a  retired  blind  man.  A  very  wide  range  of 
character  and  incident  was  shown  in  the  various  litigations  of 
these  clients,  but  the  most  interesting  personality  of  them  all 
was  the  retired  blind  man.  Certain  part«  of  the  Hfe  story  of 
this  litigant  became  known  to  me,  and  they  suggest  an 
interesting  and  eventful  page  of  human  histoiy  in  ordinary  life. 
Starting  in  the  world  aa  a  boilermaker,  and  having  a  pushing 
and  resourceful  nature,  he  soon  endeavoured  to  raise  himself, 
and  in  course  of  time  entered  the  oiiice  of  a  leading  insurance 
company.  In  this  new  sphere  he  gradually  rose  to.  the  position 
of  assistant  superintendent.  One  day,  in  the  course  of  his 
duty,  he  happened  to  be  at  a  railway  station,  and  seeing  a 
strange-looking  object  lying  on  the  ground  picked  it  up. 
This  turned  out  to  be  a  dynamite  cartridge,  which  exploded  in 
his  hands  and  permanently  destroyed  his  sight.  One  might 
have  expected  such  a  distressing  occurrence  would  there  and 
then  have  ended  his  usefulness,  but  this  man  was  of  sterner 
stuff,  for  after  an  interval  he  entered  the  boot  trade,  which 
he  took  up  with  his  usual  vigour,  and  opened  two  branch  shops 
in  different  towns.  The  venture,  however,  did  not  prosper 
(small  wonder  when  success  depended  on  hired  assifltanoe,  and 
there   could   be   no   proper   supervision   on   the   master's   part 
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from  his  infirmity)  and  was  subsequently  discontinued.  When 
this  veteran  appeared  in  Court  it  was  as  a  defender  in  a 
divorce  action,  where  the  connection  he  had  formed  had  brought 
him  several  children.  In  the  course  of  the  proceedings  it 
became  necessary  to  find  out  what  he  was  then  doing,  and  on 
inquiry  being  made  it  was  ascertained  that  he  was  acting  as 
a  coal  agent.  This  account  of  such  a  varied  career  in  ordinary 
life  deeply  interested  me,  and  I  sometimes  wonder  what  the  man 
is  now  doing  and  whether  I  shall  meet  him  again  professionally. 
The  only  class  of  client  I  am  to  comment  on  is  the  miners, 
whom  I  found  still  following  their  well-known  improvident 
ways.  Notwithstanding  (me's  previous  knowledge  of  their 
habits,  the  facility  with  which  they  could  leave  their  employ- 
ment and  be  lost  sight  of  for  a  time  whenever  they  felt  matters 
uncomfortable  is  a  sort  of  revelation,  and  equally  so  the 
practical  poverty,  bordering  on  pauperism,  of  workmen  in 
receipt  of  large  wages. 

The  subject  of  poor's  litigation  is  usually  concerned  with 
the  domestic  relations,  and  the  most  common  aims  are  a  demand 
by  a  wife  for  protection  or  aliment,  or  the  greater  remedy  of 
divorce  by  either  spouse.  A  few  damages  cases  for  personal 
injuries  come  forward,  but  they  seldom  promise  success,  and 
eventually  drop  off  the  list.  Questions  of  jurisdiction  also 
frequently  arise  to  puzzle  one;  a  change  of  residence  is  nowa- 
days made  so  easily,  and  in  so  many  instances  periodically, 
that  it  is  no  light  task  to  say  where  one's  home  is ;  but  such 
a  matter  is  not  of  substance  and  does  not  fall  to  be  dealt  with 
here.  A  sad  feature  of  the  domestic  litigation  is  the  great 
number  of  instances  of  husbands  deserting  their  wives  and 
children.  Many  a  melancholy  tale  is  unfolded  in  these  cases, 
and  the  social  reformer  who  wishes  the  most  reliable  data 
could  get  no  better  material  than  these  records  for  studying 
the  extent  of  the  ruin  over-indulgence  in  drink  leads  to — the 
husband  a  fugitive,  with  everything  in  his  past  that  made 
for  good  thrown  away,  his  abandoned  wife  and  children 
struggling  on  in  hopeless  surroundings  in  the  old  home,  or 
driven  into  a  humbler  abode,  where  their  scanty  earnings  may 
suffice  the  household  to  live.  On  the  other  hand,  the  erring 
spouse  is  very  often  the  wife,  and  in  this  connection  it  is 
interesting  to  point  out  that  the  right  of  a  husband  to  have  an 
undesirable  wife  summarily  ejected  from  the  family  home  is 
very  frequently  exercised.  One  thinks,  at  first  blush,  such  a 
drastic  remedy  cannot  have  survived  in  these  times  when  the 
equal  rights  of  women  are  so  vigorously  and  successfully  advo- 
cated. But  the  law  is  a  more  accurate  guide  to  real  social 
needs  than  public  opinion,  and  it  is  undoubted  that  there  exists 
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in  many  cases  an  urgent  and  justifiable  call  for  this  remedy 
which  the  law  Courts  are  prepared  to  respond  to.  Strange 
results  sometimes  happen  in  questions  of  custody  of  children. 
In  one  instance  a  boy,  fully  twelve  years  old,  was  claimed  by 
his  mother,  who  had  been  deserted  by  the  father  shortly  after 
the  birth  of  the  child.  The  boy  had  been  brought  up  from 
infancy  by  the  paternal  grandfather  and  the  mother  had  stood 
aside  all  the  time ;  the  only  intercourse  she  had  had  with  her 
son  was  occasionally  meeting  and  talking  to  him  on  the 
street.  No  explanation  was  given  for  the  proposed  change. 
The  grandfather  was  in  comfortable  circumstances;  noting 
was  said  against  his  character  or  his  treatment  of  the  child; 
but,  as  he  did  not  appear  to  state  his  wishes,  the  custody  of  the 
boy  was  perforce  transferred  to  the  mother.  It  is  to  be  hoped 
that  the  lad's  new  life  thus  suddenly  entered  upon  suited 
him  as  well  as  his  old  home. 

Many  interesting  glimpses  of  social  life  are  to  be  had  in 
the  course  of  these  proceedings.  Sometimes  they  help  to 
relieve  the  prevailing  gloom  of  litigation,  more  usually  we 
only  see  the  shadows  of  life.  It  is  a  pleasure  to  find  how 
universal  the  love  of  dancing  and  music  by  our  populace  is. 
No  season  is  regarded  as  unsuitable  for  enjoying  the  fascination 
of  dancing.  In  the  summer  evenings  it  is  indulged  in  in  the 
open  air,  and  in  winter  periodic  assemblies  are  held  at  con- 
venient centres,  which  are  attended  with  more  or  less  ceremony. 
Needless  to  say,  these  meetings  form  a  very  large  part  of  the 
social  life  in  question  and  an  absorbing  interest  is  taken 
in  them.  The  love  of  music  was  also  well  represented.  The 
principal  of  one  case,  a  farm  servant,  was  an  ardent  devotee  of 
its  charms.  This  man  showed  much  instrumental  proficiency: 
he  not  only  practised  the  violin  frequently,  but  also  performed 
well  on  the  concertina,  and  was  accustomed  with  the  latter 
instrument  to  serenade  the  country  lanes  in  the  autumn  moon- 
light accompanied  by  his  family.  In  no  instance,  however, 
was  a  public  concert  mentioned,  a  thing  much  to  be  regretted, 
for  no  better  means  of  social  elevation  can  be  had.  In  contrast 
with  these  refinements,  and  notwithstanding  the  deep-rooted 
and  broad  extent  of  our  civilisation,  instances  can  be  given 
of  the  existence  in  our  midst  of  latent  savage  passion.  One 
vicious  husband,  a  seafaring  man  who  had  deserted  his  wife 
after  a  short  period  of  family  life,  returned  on  two  occasions 
to  her  hotu»e.  The  first  time  he  assaulted  her  very  severely, 
and  was  put  in  jail  for  it;  in  nowise  subdued,  he  returned 
again,  and  on  this  visit  deliberately  set  fire  to  the  door  of  her 
flat,  and  it  was  partly  burned.  This  extraordinary  incident, 
which  carries  us  back  to  the  practices  of  the  Middle  Ages, 
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happened  in  the  heart  of  a  great  city.  Another  husband,  who 
wished  his  wife  to  leave  him,  and  had  failed  in  several  attempts 
to  get  her  to  do  so,  resorted  to  this  plan.  He  asked  her  one 
Sunday  afternoon  to  take  a  walk  with  him  through  a  wood 
for  the  ostensible  purpose  of  gathering  wild  flowers,  and  lest 
any  game  should  be  discovered  he  took  a  gun  with  him  to 
have  a  shot.  Suddenly,  in  the  middle  of  the  wood  the  ruffian 
twice  fired  off  his  gun  without  warning  in  close  proximity  to 
his  wife's  head,  throwing  the  poor  woman  into  a  great  state 
of  alarm  and  fear  for  her  life,  which,  as  she  was  in  a  delicate 
state  of  health,  did  her  much  harm.  The  disclosure  of  so 
wild  and  ruthless  a  disposition  very  soon  effected  the  object 
in  view,  and  the  family  home  was  broken  up,  but  notwith- 
standing the  incident  just  mentioned,  and  others  of  an  equally 
savage  character,  the  man  had  the  effrontery  to  come  to  Court 
and  oppose  the  claim  for  separation  and  aliment  for  his  wife 
and  child,  needless  to  say,  without  success.  I  cannot  but 
remark,  while  on  this  subject,  that  the  patience  and  long- 
suffering  shown  by  many  women  who  are  brutally  ill-treated 
by  their  husbands,  sometimes  for  long  periods,  are  most  astonish- 
ing. They  reveal  an  aspect  of  human  nature  in  our  midst  which 
speaks  well  for  the  social  future  of  our  country.  A  separation 
eventually  takes  place,  but  only  after  all  means  of  betterment 
have  failed,  and  the  wife  realises  it  is  impossible  for  her  to 
live  any  longer  with  her  husband  without  danger  to  life.  Up 
to  this  point  the  general  nature  of  poor's  litigation  and  personal 
details  of  its  conduct  have  been  dealt  with,  and  now  for  a  few 
remarks  on  the  voluyie  of  work  and  its  value  to  the  agent. 

The  amount  of  poor's  litigation  is  a  large  one,  but  not  too 
large,  when  one  has  in  view  the  immense  population  from 
which  the  aspirants  come  and  the  abundant  means  available 
of  obtaining  legal  knowledge  and  assistance  to  those  unable 
to  pay  for  it.  For  not  only  do  all  kinds  of  societies — industrial, 
professional,  social,  and  otherwise — make  it  part  of  their  busi- 
ness to  keep  their  members  fully  acquainted  with  the  law 
affecting  their  interests,  and  to  give  assistance  in  difficulties, 
but  there  are  bodies  specially  founded  to  distribute  legal 
information.  There  is,  0.9.,  the  Industrial  Law  Committee  in 
Olasgow,  which  seeks  to  spread,  by  means  of  lectures,  corre- 
spondence, and  printed  matter,  a  knowledge  of  industrial  laws 
amongst  persons  engaged  in  such  work;  and  in  Edinburgh,  a 
public  legal  dispensary  on  the  most  general  lines — all  who  come 
are  welcome — has  been  established.  This  dispensary,  which 
is  doing  a  great  deal  of  work  in  that  city,  is  situated  in 
the  centre  of  an  extensive  poor  locality,  and  is  conducted 
by  young  agents  willing  to  give  their  services  gratis  in  return 
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for  the  experience  they  will  gain.  Such  an  institution  over- 
takes the  nondescript  class  that  would  not  be  reached  by  the 
usual  means,  and  ought  to  be  established  in  every  town  where 
there  is  that  kind  of  population.  The  result  of  these  various 
agencies  is  to  give  the  advocate  who  accepts  the  poor's 
brief  plenty  to  do  during  his  year  of  office  (the  judicial 
statistics  do  not  distinguish  between  poor's  cases  and  ordinary 
litigation,  so  that  the  proportion  cannot  be  stated),  and  in 
busy  centres  he  must  be  prepared  to  devote  a  goodly  share 
of  his  time,  occasionally  his  whole  time,  to  the  work. 
Qiiimbling  is  sometimes  in  consequence  heard,  for,  however 
willing  the  legal  spirit  may  be  to  be  up  and  doing,  the  flesh 
often  fails,  and  proposals  are  now  and  then  mooted  that  there 
should  be  a  set  of  civil  servants  trained  for,  and  paid  to  do, 
the  work. 

The  proposal  to  create  a  permanent  body  of  lawyers  to  attend 
solely  to  poor's  litigation  is  a  very  old  one,  and  has  recently 
received  a  fillip  by  the  establishment  in  England  of  a  system 
for  the  public  payment  of  the  defence  of  poor  criminals.  The 
idea  is  an  .attractive  one,  and,  if  carried  out,  would  provide  a 
public  service  unquestionably  superior  to  gratuitous  skill,  and 
the  legal  profession  would,  at  the  same  time,  be  relieved  of  what 
is  undoubtedly  a  very  heavy  burden  upon  its  members,  which 
no  other  calling  has  to  bear.  But  it  is  doubtful  whether  the 
time  is  ripe  for  bringing  forward  such  a  scheme :  at  the  present 
moment  there  is  no  clamant  need  for  change,  and  in  practice 
the  proposed  system  would  prove  difficult  and  troublesome  to 
regulate.  The  first  of  these  grounds  is  -just  another  way  of 
saying  that  the  present  state  of  things  (I  am  speaking  only 
of  civil  litigation)  acts  on  the  whole  with  a  proper  degree  of 
efficiency.  Instances  of  laxness  and  indifference  on  the  part 
of  agents  may,  no  doubt,  occasionally  occur,  but  they  are  an 
exception,  and  in  the  writer's  opinion  the  work  generally  is 
done  with  as  much  care  and  diligence  as  the  circumstances 
allow  of.  It  is  also  said  that  too  much  delay  in  carrying 
on  the  cases  takes  place,  but  there  is  as  little  foundation 
for  such  a  charge  in  this  connection  as  there  is  in  the  ordinary 
case.  As  matter  of  fact,  litigation  on  the  poor's  i-oU  moves 
forward  for  disposal  at  much  the  same  step,  all  things  being 
equal,  as  ordinary  cases,  and  even  if  it  did  not,  it  is  difficult 
to  see  how  another  set  of  agents  could  introduce  a  change  in 
this  respect.  Further,  the  volume  of  work  of  the  poor's 
agent  has  been  much  diminished  within  recent  times,  for 
certain  lawyers,  known  as  speculative  agents,  have  sprung 
up  who  are  prepared  to  conduct  on  the  proper  lines  a  case 
which,    in    ordinary    circumstances,    would    fall    to    a    poor's 
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advocate,  on  the  footing  that  if  the  suit  is  successful  the  usual 
remuneration  for  their  trouble  and  outlay  will  be  given  them 
out  of  the  property  recovered.  This  kind  of  pleading  tends  to 
increase  rather  than  diminish,  with  the  result  that  a  large 
proportion  of  poor's  litigation,  which  seems  suitable  for  the 
object  in  view,  is  diverted  into  the  ordinary  channels.  Indeed, 
so  common  is  the  practice  becoming  that  only  the  other  day 
a  joint-stock  company  was  registered  in  Glasgow,  whose 
declared  business  was  the  prosecuting  of  claims  under  the 
Workmen's  Compensation  Acts,  apparently  for  a  commission 
on  success. 

Another  obstacle  to  the  adoption  of  a  paid  State  service 
for  the  poor  litigant  would  be  the  great  difficulty  of  its 
regulation.  Many  considerations  on  this  ground  can  be  stated, 
but  space  will  only  justify  mentioning  one  or  two.  It  is 
recognised  that  under  the  present  system  people  are  often 
admitted  to  the  benefit  of  the  poor's  roll  who  are  financially 
able  to  pay  the  expenses  of  their  action.  It  is  not  difficult, 
therefore,  to  forecast  what  would  happen  if  a  body  of  State 
lawyers  were  set  up  to  carry  on  litigation  for  nothing.  These 
lawyers  would  equal  the  most  experienced  agents  as  regards 
the  business  in  view,  and  clients  would  be  as  well  served  by 
them  as  by  any  skill  they  coidd  pay  for.  Every  one  would 
consequently  wish  to  take  advantage  of  their  services;  there 
would  be  constant  mancBuvriugs  to  get  on  the  roll,  constant 
demands  that  its  scope  be  extended,  and  the  narrow  way  that 
leads  to  it  at  present  would  always  become  broader.  A  serious 
situation  would  thus  be  created  both  for  the  public  at  large 
and  practising  Court  agents.  On  the  one  hand,  there  would 
be  a  large  increase  of  irresponsible  litigation  to  annoy  and 
distract  the  business  world ;  and  on  the  other,  a  serious  curtail- 
ment of  Court  business  for  law  agents  would  be  occasioned. 
In  this  latter  aspect  the  position  would  be  analogous  to  what 
is  expected  from  the  operation  of  the  Public  Trustee  Bill 
(proposed  to  be  extended  to  Scotland),  which  the  Council  of  the 
Incorporated  Law  Society  has  lately  directed  its  attention 
to.  There  is,  however,  the  argument  that  if  the  system  can  be 
applied  to  the  defence  of  poor  criminals  it  should  also  be  equally 
suitable  for  carrying  on  the  civil  litigation  of  poor  clients. 
But  the  reply  is  easy  and  convincing.  In  criminal  law  there 
has  always  been  a  paid  State  service  in  the  prosecution  of  crime, 
and  it  was  a  small  step,  very  much  required  and  involving  no 
novelty  or  hardship  to  any  class,  to  extend  it  to  the  other 
side.  In  civil  litigation,  however,  the  same  proposal  meets 
a  new  situation,  which  involves,  on  the  one  hand,  the  public 
danger  that  its  introduction  would  tend  to  encourage  reckless 
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litigation,  and  on  the  other  offends  a  well  known  canon  of 
equity  by  interfering  with  vested  interests,  and  thus  leading, 
without  any  pressing  demand  for  change,  to  hardship  and 
injustice. 

Among  the  chief  benefits  of  acting  for  the  poor  are  a  wider 
experience  of  life  and  affairs,  and  to  the  young  lawyer  an 
opportunity  of  applying  in  practice  the  rules  of  his  science,  of 
great  use  in  many  cases  where  no  such  experience  can  be 
had.  It  sometimes  happens  a  material  reward  is  given;  but 
while  such  gain  is  a  legitimate  object  of  ambition,  and  not  to 
be  lost  sight  of,  the  true  recompense  of  the  poor's  advocate 
is  the  gratitude  of  his  client.  In  the  bustle  of  the  law  Courts, 
as  often  as  not,  no  recognition  is  made  of  the  most  deserving 
service ;  sometimes  a  mere  **  Thank  you "  is  uttered,  and 
occasionally  in  personal  actions  an  exhibition  of  emotion  occurs. 
Reward  or  no  reward,  when  one  accepts  the  role  of  poor's 
advocate  it  goes  without  saying  that  a  constant  endeavour  is 
made  to  have  every  case  on  the  list  crowned  with  success. 
Occasionally,  however,  in  spite  of  the  most  strenuous  efforts, 
a  suit  is  lost,  and  the  chequered  experience  that  thus  ensues 
makes  it  interesting  when  one's  turn  of  duty  is  over  to  count 
the  gains  and  losses,  to  review  defeats;  and  to  estimate  the  . 
portion  of  good  one  has  been  able  to  do.  Many  a  home  has 
had  peace  brought  to  it  after  years  of  discord  and  misery,  social 
ties  that  had  become  unendurable  have  been  dissolved,  family 
honour,  assailed  by  public  opinion  and  compelled  to  come  for- 
ward to  clear  itself  or  remain  sullied,  has  been  vindicated,  and  to 
many  little  children  a  better  prospect  of  life  has  been  opened. 
On  the  other  hand,  an  unsuccessful  case  sometimes  recalls  one 
of  those  unfortunate  incidents  much  too  frequent  in  law  Courts 
the  repeated  assertion  of  false  charges  and  the  annoyance 
and  trouble  to  all  concerned  their  refutation  brings. 


Jiterature. 


Taylor's  Law  op  Evidence.  Tenth  edition.  By  W.  E.  Hume- 
Williams,  K.C.,  of  the  Middle  Temple,  Barrister-at-law. 
London  :  Sweet  &  Maxwell,  Limited,    2  vols.     1906.    (£3  3s.) 

Evidence  is  one  of  the  departments  of  law  which  practi- 
tioners, relying  on  what  they  call  their  common  sense,  are  apt, 
if  not  to  despise,  at  least  to  depreciate.  Yet  those  engaged  in 
the  conduct  of  cases  in  the  Courts,  both  judges  and  pleaders, 
cannot  afford  to  overlook  the  many  statutes  and  decisions  on  the 
subject  and  the  rules  which  have  been  elaborated  almost  into 
a  code.  In  Scotland  we  are  at  present  rather  badly  off  for  a 
modern  edition  of  our  premier  treatise,  for  Dickson  on  Evidence 
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has  not  been  edited  since  1887,  and  a  new  edition  embodying 
tbe  authorities^  both  statutory  and  judffe-made^  since  that  date 
is  now  undoubtedly  felt  as  a  want  daily  calling  louder  for 
satisfaction.  No  doubt  the  main  principles  of  evidence  are 
well  ascertained^  but  the  profession  would  be  sure  to  welcome 
the  standard  Scottish  treatise  rejuvenated  and  illustrated  by 
modem  authority.  Perhaps  this  paragraph  may  catch  the  eye 
of  som'e  enterprising  young  counsel  with  the  time,  taste,  and 
ability  to  supply  it.  These  remarks  have  been  prompted  by  the 
two  handsome  volumes  which  enshrine  the  tentii  edition  of  the 
English  classic,  Taylor  on  Evidence,  which  was  last  edited 
in  1896.  Best  on  Evidence,  also  in  its  tenth  edition,  runs  it 
close,  and  the  American  authority,  Qreenleaf ,  is  in  its  sixteenth, 
if  not  its  seventeenth,  edition.  These  works  are  in  character 
somewhat  different,  and,  failing. Dickson,  the  Scottish  lawyer 
has  perforce  to  consult  them,  and,  as  the  years  pass,  they  become 
more  useful  to  him,  for,  though  English  procedure  is  different 
in  method,  the  result  sought  to  be  attained  is  the  same.  Most 
statutes  now  embrace  the  whole  kingdom,  and  the  influence  of 
the  House  of  Lords  as  the  supreme  Court  of  review,  not  bound 
by  precedents  of  lower  Courts,  acts  more  and  more  as  a  recon- 
ciler between-  the  laws  of  the  two  countries.  This  edition  of 
Taylor  is  well  up  to  date,  although  it  does  not  refer  (and  this 
can  scarcely  be  expected)  to  the  legislation  and  many  of  the 
decisions  of  1905;  the  indices  and  references  to  cases  and 
Acts  of  Parliament  are  as  full  and  accurate  as  can  be  desired, 
and  the  whole  subject  is  modernised  as  well  as  the  case  admits 
of  in  all  departments.  Some  references  are  made  throughout 
the  work  to  Scottish  law  where  it  differs  from  English,  but 
few  purely  Scottish  decisions  are  quoted,  and  some  reference 
to  the  series  of  Rettie  and  Fraser  might  in  the  various  branches 
of  the  subject  have  been  made  with  advantage.  Otherwise  the 
learned  editor,  Mr.  W.  E.  Hume- Williams,  and  his  able  coad- 
jutors deserve  every  credit,  and  it  can  safely  be  said  that  this 
edition  of  Taylor  on  Evidence  is  as  certain  to  fill  as  high  and 
useful  a  place  in  the  estimation  of  the  profession  as  tlid 
any  of  its  nine  predecessors.  It  is  interesting  to  note  the  care 
taken  to  leave  untouched,  as  far  as  possible,  ttie  very  language 
and  sometimes  the  quaint  illustration  of  the  original  edition, 
which  preserve  for  a  younger  generation  the  force  and  point 
of  the  author's  style. 

Prikciplbs  or  the  Administrative  Law  of  the  United  States. 
By  Frank  J.  Goodnow.  New  York  :  G.  P.  Putnam's  Sons. 
1905. 

Administrative  law,  as  a  branch  of  jurisprudence,  is  not 
studied  systematically  in  any  of  our  English  or  vScottish 
Universities.  Professor  Dicey,  indeed,  mistaking  an  accidental 
attribute  of  the  Continental  (IroU  admimstraiif  for  its  essential 
characteristic,  goes  so  far  as  to  deny  the  possibility  of  the 
existence  of  a  separate  body  of  administrative  law  in  any  part 
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of  the  United  Kingdom.  Part  of  the  interest  of  this  most 
recent  contribution  by  Professor  Goodnow  to  the  subject  he 
teaches  in  Columbia  University  lies,  therefore,  in  his  attempt 
to  mark  off  from  the  general  field  of  jurisprudence  a  separate 
province  for  administrative  law,  distinct  alike  from  that  of 
constitutional  law  on  the  one  hand  and  ordinary  municipal 
law  on  the  other.  While  for  practical  purposes  the  utility  of 
this  volume  is  primarily  confined  to  American  lawyers,  it 
deserves  a  hearty  welcome  from  all  in  this  country  who  are 
interested  in  the' scientific  study  of  legal  principles.  Specially 
stimulating  will  be  found  the  account  of  how  the  experience 
of  the  United  States  has  proved  the  impossibility  of  carrying 
rigidly  into  practice  the  famous  doctrine  of  the  separation  of 
powers,  derived  from  the  writings  of  Montesquieu  by  the 
framers  of  the  American  Constitution.  Professor  Goodnow, 
it  is  clear,  has  spared  no  pains  to  ensure  a  treatment  at  once 
exhaustive  and  accurate  of  the  field  that  he  has  mapped  out 
for  himself  in  this  somewhat  negrlected  branch  of  law.  The 
press  work  is  excellent,  and  the  entire  book  is  remarkably  free 
from  misprints  and  errors;  one  of  the  few  we  have  noticed 
occurs  on  page  459,  where  the  trial  of  Warren  Hastings  is 
wrongly  given  as  the  last  instance  of  impeachment  in  Great 
Britain.  In  several  important  matters,  Mr.  Goodnow  supple- 
ments and  brings  up  to  date  the  impressions  of  the  institutions 
of  the  United  States  with  which  Professor  Bryce's  well-known 
work  on  the  "  American  Commonwealth  "  has  made  us  familiar. 


The  A.B.C.  op  Parliamentary  Procedure.  By  William  M 
Freeman,  Barrister-at-law,  and  J.  Carson  Abbott,  M.B.,  M.S. 
London :  Messrs.  Butterworth  &  Co.     1906.     (2s.  6d.  net.) 

This  is  a  neat  little  handbook  of  Parliamentary  procedure 
by  the  Speakers  of  the  Birmingham  and  Aston  Manor  Parlia- 
ments. It  is  a  digest  of  the  main  rules  of  procedure  and 
usages  of  Parliament,  written  chiefly  with  a  view  to  assisting 
Parliamentary  Debating  Societies  to  conduct  their  business 
on 'the  same  lines  as  their  Westminster  archetype.  Besides 
dealing  with  procedure,  the  book  contains  a  very  complete  and 
up-to-date  list  of  "  unparliamentary "  expressions.  The 
authors  are  to  be  congratulated  on  producing  a  very  handy  and 
useful  book,  which  will  be  a  boon  to  the  officials  and  members 
of  our  various  amateur  Legislatures. 


Benjamin  on  Sale.  Fifth  edition.  By  Walter  Charles  Alan  Ker, 
M.A.,  and  Arthur  Reginald  Butterworth,  both  of  the  Inner 
Temple,  Barristers  -  at  -  law.  London  :  Sweet  &  Maxwell, 
Limited.     {£2  28.) 

Benjamin  on  Sale,  the  first  edition  of  which  was  pub- 
lished in  1868,  was  the  work  of  an  author  who,  after  having 
practised  in  the  American  Courts  for  the  best  part  of  his  life, 
arrived  in  England  an  exile  at  the  age  of  fifty-five,  became  an 
English  barrister,  and  with  wonderful  recuperative  powers  i^ot 
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only  became  after  that  the  author  of  the  justly  world-famous 
book  on  which  our  Sale  of  Goods  Act  is  founded,  but  also  a 
highly  successful  counsel.  He  himself  edited  tiie  edition  of 
187'i,  and  had  commenced  to  revise  the  edition  of  1884. 
An  admirable  statement  of  the  principles  of  the  law  on  the 
subject  and  a  rich  storehouse  of  illustrative  cases,  the  work 
nevertheless  had  its  defects,  such  as  an  occasional  lack  of 
clearness  and  occasional  lapses  into  inaccuracy;  and  these  the 
present  editors  have — we  think  successfully — attempted  to 
remove,  this  task  involving  not  only  alterations  on,  but  also 
some  transpositions,  and  even  re-writing  of,  the  text.  The 
present  edition  is  founded  on  the  second  edition,  and  the 
workmanlike  incorporation  in  the  text  of  the  decisions  of  the 
last  thirty-two  years  represents  a  large  part  of  the  labours  of 
the  editors.  In  a  legal  classic  such  as  this,  one  likes  to  know 
when  he  is  reading  the  work  of  the  author  and  when  that  of 
his  editors,  and  that  has  been  made  easy  for  the  reader  in  the 
present  case  by  the  use  of  square  brackets. 


(l^inttiatp« 


At  Aberdeen,  on  5th  April,  Mr.  Gray  Campbell  Fraser, 
advocate.  Mr.  Fraser,  who  was  born  in  1831,  wew  educated  at 
Marischal  College,  and,  adopting  the  law  as  a  profession, 
entered  the  office  of  the  late  Mr.  William  Yeats,  of  Auquhamey, 
afterwards  the  firm  of  Yeats  &  Spottiswood,  where  he  received 
an  excellent  training  in  all  departments  of  legal  work.  With 
the  view  of  further  equipping  himself  in  his  profession  Mr. 
Fraser  had  the  benefit  of  a  few  years'  experience  in  Edinburgh, 
and  returning  to  Aberdeen,  he  became  a  member  of  the  Society 
of  Advocates  in  1855,  along  with  Mr.  Peter  Duguid  M'Combie, 
of  Easter  Skene,  and  Mr.  Thomas  M*Kenzie,  the  present  Sheriff- 
Substitute  at  Dornoch.  Subsequently  Mr.  Fraser  went  into 
partnership  with  Mr.  Kennedy,  of  the  firm  of  Charles  & 
Alexander  Gordon,  advocates,  and  for  a  number  of  years  the 
firm  of  Messrs.  Kennedy  &  Fraser  was  well  known  in  Aberdeen. 
In  1876  Mr.  Fraser  assumed  as  a  partner  Mr.  James  Duguid, 
advocate,  and  since  that  date  the  busineas  has  been  carried  on 
under  the  name  of  Fraser  &  Duguid.  In  1896  Mr.  A.  Tytler 
Nicol  also  became  a  partner  in  the  business,  the  firm  being  still 
continued  as  that  of  Fraser  &  Duguid.  Apart  from  the  law, 
Mr.  Fraser  was  known  to  the  citizens  generally  from  his  close 
and  intimate  association  with  all  forms  of  religious,  benevolent, 
and  philanthropic  activity.  In  1898  he  was  appointed  treasurer 
of  the  Society  of  Advocates,  and  two  years  later  he  was  promoted 
to  the  president's  chair,  in  which  capacity  he  discharged  with 
much  charm  of  manner  and  felicity  of  utterance  the  duties  of 
chairman  at  several  important  public  ceremonials.  The 
deceased  gentleman  had  an  excellent  professional  standing, 
and,  enjoying  in  the  fullest  measure  the  confidence  and  trust  of 
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his  clients,  he  also  in  singular  degree  won  the  esteem  of  all 
his  legal  brethren. 

At  London,  on  12th  April,  Mr.  Alexander  Pearson,  ex- 
Sheriff-clerk  depute  of  Lanarkshire.  Mr.  Pearson,  who  was 
in  his  eighty-first  year  and  unmarried,  had  been  in  failing 
health  for  a  considerable  time,  and  it  was  on  this  account  that 
in  September  last  he  resigned  his  position  at  the  County 
Buildings,  Qlasgow.  The  deceased  gentleman  was  born  in 
the  parish  of  Kilconquhar,  Fife,  in  1826,  and  educated  in  the 
parish  school  there.  When  fifteen  years  of  age  he  entered  a 
writer's  office  in  Colinsburgh,  and  served  an  apprenticeship  of 
four  years.  After  a  year  of  an  office  in  Edinburgh  he,  in 
February,  1847,  entered  the  Sheriff-clerk's  office  in  Glasgow. 
Receiving  his  commission  as  Sheriff-clerk  depute  in  March, 
1848,  he  had  sole  charge  of  the  Small  Debt  department  till 
1866,  when  he  entered  upon  the  charge  of  the  Ordinary  Court 
department,  which  position  he  filled  to  the  satisfaction  alike 
of  the  bench,  the  bar,  and  of  suitors.  In  1878,  on  the  death 
of  Mr.  Drysdale,  the  Sheriff-clerk,  a  unanimous  memorial  was 
presented  to  the  Lord  Advocate  by  the  legal  profession  in 
Glasgow  for  the  joint  appointment  of  Mr.  Pearson  and  the  late 
Mr.  Sellar  to  the  vacant  office,  but  objections  to  the  joint 
appointment  resulted  in  the  issuing  of  a  commission  in  favour 
of  Mr.  Sellar  alone.  At  his  resignation  Mr.  Pearson  was  senior 
Sheriff-clerk  depute,  a  position  he  had  occupied  for  many  years. 
He  then  removed  to  London,  taking  up  residence  with  his 
sister,  Mrs.  Cochrane,  the  widow  of  a  retired  Indian  banker. 
Of  a  singularly  honest,  obliging,  and  genial  nature,  Mr. 
Pearson  inspired  with  feelings  of  the  warmest  personal  friend- 
ship every  one  with  whom  ne  came  into  contact  during  his 
long  and  arduous  official  career. 


WiottB  fxam  (Sbinbttrab* 


Parliament  House,  iiOth  April,  1906. 
The  Private  Bill  inquiries,  which  began  in  Edinburgh  on  5th 
current,  were  not  of  outstanding  importance,  and  did  not 
consume  very  much  time  in  their  disposal.  The  North  Berwick 
Links  Provisional  Order  was  unopposed,  as  was  also  the  Forfar 
Waterworks  Supply  Bill,  and  the  first  contentious  case  taken 
up  was  the  Falkirk  Tramway  Extension  Bill,  which  was 
opposed  by  the  Caledonian  and  North  British  Railway  Com- 
panies, and  also  by  the  Electric  Power  Company,  now  working 
the  lines,  the  latter  of  whom  objected  to  the  promoters  taking 
power  to  erect  generating  stations.  After  evidence  and 
speeches,  the  Commissioners  held  the  preamble  proved,  and 
then  spent  about  a  day  in  adjusting  clauses  with  counsel. 
The  Dunfermline  Tramways  Bill  came  next  for  disposal. 
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This  is  a  very  large  scheme^  involving  18  miles  of  tramways, 
connecting  Dunfermline  with  a  large  number  of  mining 
villages  and  towns,  such  as  Inverkeithing,  Lochgelly,  Cowden- 
beath, Kelty,  &c.  In  this  case  also  the  preamble  was  found 
proved,  except  the  connection  between  Inverkeithing  and 
Dunfermline,  which  was  disallowed.  These  large  tramway 
projects  will  undoubtedly  add  much  to  local  travelling  facilities, 
but  will  assuredly  in  due  season  deprive  the  North  British 
Railway  of  a  large  amount  of  local  traffic  they  now  enjoy. 

The  panel  to  whom  these  inquiries  was  remitted  was  an 
excellent  one,  consisting  of  Lord  Killanin  (chairman).  Lord 
Sinclair,  Viscount  Dalrymple,  M.P.,  and  Mr.  Alexander 
Findlay,  M.P. 

There  will  also  be  a  number  of  Private  Bill  Parliamentary 
inquiries  in  Glasgow,  which  begin  on  3rd  May.  These  include 
the  Ardrossan  and  District  Tramways,  the  Dumbarton  Water 
Extension,  the  Duntocher  and  Dalmuir  Water  Scheme,  the 
Butherglen  Burgh  Provisional  Order,  and  the  Glasgow  and 
South- Western  Railway  Bill,  which  are  expected  to  last  about 
a  fortnight. 

Two  well-known  members  of  the  W.S.  Society  in  Edinburgh 
have  joined  the  majority  since  my  last  letter,  viz.,  Mr.  Hew 
Crichton  and  Mr.  Robert  Beatson.  Mr.  Crichton  was  eighty- 
five  and  Mr.  Beatson  seventy-three.  The  former  was  the  last 
male  survivor  of  a  well-known  and  esteemed  trio  of  lawyers  in 
Edinburgh,  viz.,  Mr.  Hugh  Crichton  (the  father),  who  died  a 
good  many  years  ago  at  the  age  of  about  ninety;  the  son, 
James  Arthur  Crichton,  the  esteemed  Sheriff  of  the  Lothians 
and  Peebles,  who  departed  this  life  on  the  same  day  as  his  old 
father;  and  the  son,  Mr.  Hew,  who  has  just  passed  over.  The 
firm  of  which  the  late  Mr.  Hugh  Crichton  and  his  son  Hew 
were  partners  was  one  of  the  oldest  and  most  esteemed  in  the 
city.  For  long  they  had  their  chambers  in  the  old  town 
in  Park  Place,  where  the  M'Ewan  Hall  now  stands.  The 
senior  partner,  who  died  many  years  ago  (Mr.  James  Tait), 
was  a  brother  of  John  Tait,  who  was  long  Sheriff  of  Clack- 
mannan and  latterly  Sheriff  of  Perthshire.  Another  of  the 
Tait  family  was  Archibald  C.  Tait,  Archbishop  of  Canterbury. 
With  the  removal  of  Mr.  Hew  Crichton  there  has  passed  away 
about  the  last  remnant  of  the  old  school  of  family  lawyers  who 
were  so  numerous  in  the  fifties  when  I  first  came  to  Edinburgh ; 
somewhat  formal,  old-fashioned,  highly  honourable,  many  of 
them  rather  courtly  and  dignified,  and  who  were  the  deposi- 
taries of  all  family  secrets  and  troubles,  the  trusted  advisers  of 
all    the    landed    interest    in    Scotland.       The    deceased    Mr. 
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Crichton  was  a  very  worthy  specimen  of  this  class,  a  man  of 
great  force  of  character,  a  bon  vivarvty  admirable  raconteur y 
and  one  who  dispensed  much  charity  in  private,  particularly  in 
his  parish  of  Cumnock,  where  the  family  had  a  beautiful 
residential  property,  and  where  they  had  erected  a  handsome 
memorial  church,  one  of  the  finest  ecclesiastical  buildings  in 
Ayrshire. 

Mr.  Beatson,  the  other  legal  gentleman  I  have  adverted 
to,  was  in  his  day  and  generation  one  of  the  ablest  and  best 
of  the  older  school  of  Court  lawyers,  and  for  nigh  on  half  a 
century  conducted  a  large  process  business,  chiefly  from  the 
West  of  Scotland,  with  great  ability.  His  health  having  failed, 
he  recently  went  to  Bournemouth  to  recruit,  and  died  there 
after  a  short  visit. 

While  discoursing  regarding  the  old  school  of  family  and 
conveyancing  lawyers  in  Edinburgh,  one  cannot  help  recalling 
what  a  host  of  old  Writers  to  the  Signet  and  Solicitors  of  this 
class  existed  in  Edinburgh  half  a  century  ago,  and  who  were 
the  trusted  agents  for  the  aristocracy  and  gentry  of 
Scotland.  I  can  recall  John  Dundas  and  William 
Wilson,  both  Clerks  to  the  Signet,  agents  for  some  of 
the  great  landowners  of  Scotland,  whose  firm  is  with  us 
still  (with  new  and  able  partners).  There  were  also  Mr. 
Davidson  and  Mr.  Andrew  Bogle  (Davidson  &  Syme),  and 
Messrs.  John  and  James  Hope  (the  former  an  excellent  family 
lawyer,  but  a  strong  and  pugnacious  teetotaler  and  anti- 
Romanist).  Then  there  were  Mr.  Lindsay,  Mr.  Mackay,  and 
Mr.  Alex.  Howe,  leading  members  of  a  well-known  firm  of 
lawyers  with  a  big  Forfarshire  connection;  Mr.  Mackay  and 
Mr.  Oliphant,  of  Hope,  Oliphant,  &  Mackay,  agents  of  the 
Caledonian  Railway  Company;  Mr.  Robert  Blair  Maconochie 
of  Gattonside,  senior  partner  of  Maconochie,  Duncan,  &  Hare; 
Sir  James  Thomson  Gibson-Craig  and  Mr.  John  C.  Brodie  of 
Idvies,  leading  partners  of  Gibson-Craig,  Dalziel,  &  Brodie; 
Mr.  William  Cuthbertson,  of  Grant  &  Cuthbertson;  Mr.  Tods 
and  Mr.  Hill,  the  predecessors  of  Tods,  Murray,  &  Jamieson; 
Mr.  James  Dalgleish,  agent  for  the  Duke  of  Argyll ;  Mr.  John 
Ord  Mackenzie  and  Mr.  W.  R.  Kermack,  the  founders  of  that 
well-known  firm  still  with  us  of  Mackenzie  &  Kermack;  Mr. 
Walter  Duthie,  an  old  and  sagacious  Aberdonian ;  Mr.  Andrew 
Murray  and  Mr.  Charles  Morton,  both  founders  of  their  respec- 
tive firms  of  Murray,  Beith,  &  Murray  and  of  Morton,  Smart, 
Macdonald,  &  Prosser,  and  both  in  turn  Crown  Agents  for 
Scotland  under  Lord  Advocate  James  MoncreifE;  Mr.  Isaac 
Bayley,    whose   firm   acted    for   George   Heriot's   Trust;    Mr. 
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Mitchell  Innes,  of  Mackenzie,  Innes,  &  Logan;  Mr.  Edmund 
Baxter,  afterwards  the  Auditor  of  Court;  Mr.  William 
Kennedy,  of  Brodies  &  Kennedy,  a  well-known  Dumfries- 
shire lawyer;  Mr.  William  Traquair  (senior),  Mr.  Patrick 
Blair  (senior),  then  of  Hunter,  Blair,  &  Cowan;  and 
that  very  keen  and  successful  process  agent  with  a  big 
Dundee  connection,  Mr.  Laurence  Mudie  Macara.  Amcmg 
practising  solicitors  in  the  Supreme  Courts  we  had  Mr.  Thomas 
Ranken  (who  defended  Madeleine  Smith),  who  had  a  large 
process  business;  Mr.  Patrick  Adam  and  Mr.  George  Sang, 
who  acted  for  Major  Yelverton  in  that  celebrated  marriage 
case ;  Mr.  Hugh  Bruce  Dewar,  an  able,  versatile,  and  ingenious 
lawyer;  Mr.  James  Morgan,  a  sagacious  old  solicitor;  Mr.  John 
Ronald,  who  founded  the  well-known  firm  of  Ronald  &  Ritchie, 
who  was  an  excellent  family  and  process  lawyer;  Mr.  David 
Mony penny  Adamson,  a  genial  and  sagacious  Fifer;  Mr. 
William  Duncan,  S.S.C.,  latterly  Extractor  of  Court;  besides 
a  host  more  whose  names  and  personal  characteristics  escape  me 
at  present.  All  these,  with  the  exception  of  Mr.  Alexander 
Howe,  now  in  retirement,  are  gone  into  the  "  limbo  of  forget- 
fulness,*'  and  though  many  of  the  firms  they  founded,  or  with 
which  they  were  connected,  are  still  with  us,  and  the  businesses 
are  now  conducted  by  younger  men,  some  of  whom  are  of 
great  ability,  yet  the  style  and  mode  of  conducting  business, 
as  compared  with  what  it  was  fifty  years  ago,  have  completely 
changed  during  the  past  five  decades. 

At  the  fii*st  box-day,  on  5th  current,  there  were  called  into 
Court  53  new  causes,  which  were  divided  among  the  five  Lords 
Ordinary  thus — Lord  Mackenzie,  6;  Lord  Johnston,  3;  Lord 
Dundas,  13 ;  Lord  Salvesen,  19 ;  and  Lord  Ardwall,  12.  This 
is  what  one  must  call  a  moderate  amount  of  new  business  to 
be  brought  into  Court  within  sixteen  days  after  its  rising  for 
the  spring  vacation. 

At  the  second  box-day,  on  25th  current,  65  new  causes  were 
called  into  Court,  divided  thus — Lord  Mackenzie,  8;  Lord 
Johnston,  4;  Lord  Dundas,  13;  Lord  Salvesen,  24;  and  Lord 
Ardwall,  16.  The  two  calling  lists  on  the  first  and  second 
box-days  thus  give  a  total  of  118  new  causes  with  which  to  start 
the  summer  session.  In  addition  to  this,  there  will  be  a  list 
published  on  the  first  sederunt  day,  which  usually  runs  up  to 
about  30,  making  a  possible  total  of  about  150  new  causes,  of 
which  two-thirds  are  generally  defended  by  the  parties  sued. 

As  regards  the  Outer  House  business  set  down  to  be  disposed 
of  in  the  summer  session,  I  find  Lord  Ardwall  has  a  procedure 
roll  of  7  causes,  while  his  proofs  and  trials  are  fixed  down  to 
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19th  July,  the  close  of  the  session;  Lord  Dondas  has  a  proce- 
dure roll  of  7  causes,  and  his  proofs  are  fixed  down  to  4th  July ; 
Lord  Johnston's  procedure  roll  numbers  13  causes,  and  his 
proofs  and  trials  are  fixed  to  13th  July ;  Lord  Salvesen  has  11 
procedure  roll  causes,  and  his  proofs,  &c.,  are  fixed  on  to  11th 
July;  Lord  Mackenzie,  who  is  junior  Lord  Ordinary,  and  has 
a  daily  Bill  Chamber  roll  of  motions,  hearings,  &c.,  has  in  his 
ordinary  list  of  business  11  causes  in  the  procedure  roll,  and 
proofs  fixed  to  26th  June.  It  is  clear,  therefore,  that  with  the 
probable  number  of  150  new  causes  brought  into  Court  at  the 
two  box-days  and  first  sederunt  day,  with  those  causes  set  down 
for  hearing  and  trial,  there  ought  to  be  plenty  of  work  in  the 
Outer  House  for  the  bar  during  the  ensuing  session,  unless  a 
large  number  of  the  causes  get  settled  before  trial,  which 
happened  in  October  and  November  last,  and  simply  depleted 
the  rolls  of  Court  for  the  whole  of  the  six  winter  months. 

As  regards  the  Inner  House,  both  Divisions  are  fully  sup- 
plied with  lengthy  rolls  of  appeals  and  reclaiming  notes. 
Just  before  the  Court  rose  a  transfer  of  35  causes  was  made 
from  the  First  to  the  Second  Division  rolls,  although  that  side 
of  the  Court  had  not  nearly  exhausted  their  short  roll,  and, 
as  matters  now  stand,  the  First  Division  have  8  summar  roll 
causes  waiting  disposal,  65  in  the  short  roll,  3  in  the  jury 
cause  roll,  and  10  lying  in  abeyance  in  the  long  roll,  which 
gives  a  total  number  of  causes  depending  in  the  First  Division 
of  86. 

As  regards  the  Second  Division,  they  have  14  summar  roll 
causes  waiting  disposal,  79  appeals  and  reclaiming  notes  in  the 
short  roll,  5  in  the  jury  cause  roll,  and  10  in  abeyance  in  the 
long  roll,  or  108  in  all.  There  will  also  be  added  to  the  rolls 
of  both  Divisions  on  the  first  and  second  sederunt  days  probably 
another  100  additional  appeals  and  reclaiming  notes,  which 
have  been  boxed  during  vacation,  and  which  will  pass  through 
the  single  bills.  It  is  therefore  evident  that  the  supply  of 
business  in  both  Divisions  is  most  ample  for  a  summer  session 
of  ten  weeks,  and  will  fully  tax  the  judicial  energy  of  the 
appellate  judge»  to  overtake  ere  the  20th  July  next,  when  the 
session  closes  for  the  long  vacation. 

By  the  sudden  death  of  Mr.  William  Officer,  S.S.C,  agent 
for  the  Convention  of  Royal  Burghs,  a  well-known  figure,  w!io 
has  been  identified  with  the  Parliament  House  for  sixty  years, 
has  been  removed.  Mr.  Officer  was  not  only  an  able  lawyer, 
but  a  man  who  has  in  his  day  and  generation  bulked  largely 
in  the  public  and  municipal  life  of  Scotland.  To  his  untiring 
exertions  may  be  said  to  be  now  attributed  the  highly  pros- 
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perous  and  important  position  possessed  by  the  Convention 
of  Boyal  Burghs,  at  whose  recent  meeting  he  was  as  usual  the 
moving  spirit  in  all  the  proceedings,  lie  was  an  ardent  Free- 
mason for  a  long  series  of  years,  besides  holding  other  public 
appointments,  and  his  removal  leaves  a  blank  in  the  public 
life  of  the  city  which  will  not  easily  be  filled.  For  the  last 
twenty  years  he  has  been  ably  assisted  by  his  son,  who  possesses 
all  the  genial  qualities  and  business  capacity  of  his  late 
lamented  father. 


^ottB  ixom  f  rniiron. 


The  Temple,  30<A  Ajrril,  1906. 
Lawyers  in  Parliament  and  changes  in  legal  affairs  by  legisla- 
tion have  been  more  conspicuous  during  the  month  than 
anything  that  has  happened  in  the  narrower  legal  circle  of  the 
Courts  and  the  Inns  of  Court.  The  fortnight's  Easter  holidays 
have  had  something  to  do  with  this,  and  there  has  been  nothing 
comparable  in  interest  to  the  Moulton  case,  of  which  I  wrote 
last  month.  I  may  mention  in  passing,  for  fear  my  narration 
of  the  facts  may  leave  an  impression  too  unfavourable  of  the 
view  generally  taken  of  the  case,  that  the  Law  Journal  holds 
a  very  strong  view  that  the  Lord  Justice  has  suffered  too 
severely  at  the  hands  of  his  colleagues,  and  that  it  is  very 
probable  the  House  of  Lords,  to  which  an  appeal  is  pending, 
may  disagree  with  the  view  taken  by  the  Court  of  Appeal  and 
reinstate  Mr.  Justice  Joyce's  judgment.  The  point  it  takes 
has  a  very  important  connection  with  certain  objections  that 
are  being  made  by  many  lawyers  to  the  new  bill  of  the  Govern- 
ment establishing  a  Court  of  Criminal  Appeal.  The  Law 
Journal  points  out  that  Mr.  Justice  Joyce  saw  and  heard  all 
the  witnesses,  whereas  the  Court  of  Appeal  had  not  that  advan- 
tage ;  and  it  suggests  that  in  such  a  case  the  judge  who  hears 
the  evidence  is  in  a  better  position  for  judging  of  the  facts 
than  even  a  number  of  judges  who  do  not.  Mr.  Justice 
Bingham  has  been  taking  this  objection,  amongst  others,  to 
the  proposal  of  the  bill  that  the  Court  of  Appeal  shall  possess 
the  power  to  enter  judgment  according  to  its  own  conclusions 
as  to  the  facts  in  a  criminal  trial,  because  it  will  thereby  be 
enabled  to  override  the  verdict  of  a  jury  who  had  heard 
all  the  evidence,  seen  the  witnesses,  and  heard  their  examina- 
tion and  cross-examination,  and  observed  their  demeanour  on 
the  trial. 

It  is  curious  that,  while  the  Court  of  Appeal  reviews  the 
facts  found  by  a  judge  of  the  High  Court  sitting  without  a 
jury,  it  always  refuses  to  deal  with  a  jury's  verdict  in  the 
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same  way.  If  facts  have  been  left  properly  to  the  jury,  or 
there  has  been  any  evidence  at  all  rightly  laid  before  it,  the 
Court  of  Appeal  will  not  override  its  view  of  this  evidence. 
It  will  not  order  a  new  trial  simply  because  it  might  take  a 
different  view  of  the  facts  from  what  the  jury  took.  But  there 
is  a  difference  when  two  or  three  judges  form  a  Divisional 
Court  to  hear  appeals  from  a  County  Court  judge.  Then  this 
Appeal  Court  will  not  review  the  County  Court  judge's  decision 
as  to  the  facts;  and  it  treats  him  with  the  same  respect  as  it 
treats  the  findings  of  juries,  which  it  deals  with  in  the  spirit  of 
the  Court  of  Appeal.  A  criticism  of  this  arrangement  would 
probably  be  to  the  effect  that,  if  there  were  to  be  any  altera- 
tion, the  best  would  be  for  all  Courts  to  respect  the  findings 
of  juries  upon  the  facts  actually  laid  before  them.  This  does 
not  mean  that  facts  subsequently  found  should  not  be  con- 
sidered by  a  Court  of  law.  It  was  one  of  the  worst  features  in 
the  Beck  case,  which  has  had  so  much  to  do  with  raising  this 
subject,  that  the  authorities  at  the  llome  Office  did  not  deal 
with  evidence  tendered  after  the  trial  of  Mr.  Beck  in  a  sensible 
and  judicial  spirit,  or  his  release  would  have  been  ordered 
after  his  first  imprisonment,  and  he  would  never  have  been 
sentenced  a  second  time  unjustly.  But  it  is  not  this  that  is 
proposed  by  the  new  bill.  It  applies  to  the  criminal  law  the 
rule  in  the  Court  of  Appeal  when  a  judgment  comes  up  for 
review  by  a  High  Court;  the  appeal  is  to  be  a  re-hearing  of 
the  facts,  a  re-trial  by  judge  and  not  by  jury.  This  appears  to 
be  the  chief  ground  of  opposition  amongst  lawyers. 

Apart  from  the  merits  of  the  bill,  a  serious  matter  is,  what 
effect  would  the  change  have  on  the  legal  system  as  a  piece  of 
machinery  which  can  do  so  much  work  and  no  more?  At 
present,  and  for  long,  it  has  been  a  common  complaint  that  it 
is  already  overburdened  with  what  it  has  to  do.  Sir  Harry 
Poland,  the  most  experienced  criminal  lawyer  living,  is  not 
opposed  to  an  Appeal  Court,  but  he  remarks  that  there  are  over 
four  thousand  petitions  a  year  to  the  Home  Office.  What  pro- 
portion of  these  would  go  to  the  Appeal  Court  when  there  is 
a  right  to  go  there  on  any  ground,  and  there  is  no  fear  of  an 
increasing  sentence  but  a  prospect  of  a  decrease,  and  the  costs 
may  be  borne  by  the  public  funds?  The  answer  seems  natur- 
ally to  be  that  there  would  be  a  sudden  flood  of  criminal 
business  in  the  Courts.  The  new  Court  is  to  consist  of  three 
judges,  and  evidently,  if  there  was  much  demand  on  them, 
as  seems  likely,  there  must  be  considerable  changes  in  the 
personnel  of  the  judicial  bench.  There  would  have  to  be  an 
increase  of  judges  then,  assuming  that  in  other  respects  the 
judicial  system  remained  as  it  now  is.    But  as  yet,  at  any  rate, 
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there  is  no  sign  that  the  Government  is  proposing  to  remodel 
that  system.  Lord  Loreburn,  when  he  introduced  the  Criminal 
Appeal  Bill,  explained  what  an  elaborate  system  of  appeals 
exists  for  civil  causes,  and  inferred  from  that  the  absurdity  of 
there  being  no  appeal  in  criminal  cases.  There  can  be  no 
doubt,  I  think,  that  the  right  of  appeal  in  civil  cases  is  over- 
done and  being  carried  to  an  absurd  length,  which  entails 
great  oppression  and  useless  expense.  But  Lord  Loreburn 
did  not  say  that  judicial  power  and  time  were  to  be  economised 
by  any  limitation  of  this  elaborate  system  of  civil  appeal;  so 
that  there  would  be  no  counterbalancing  saving  to  make  up  for 
the  greater  demands  which  would  be  made  on  the  judiciary  in 
order  to  man  the  new  Court  of  Criminal  Appeal.  Nor  did  he 
say  that  the  Government  intends  to  make  any  alteration  in 
the  circuit  system,  which  wastes  more  judicial  time  and  energy 
than  anything  else,  and  besides,  is  responsible  for  more  hard- 
ship on  prisoners,  who  are  ultimately  acquitted,  by  keeping 
them  months  without  trial,  than  even  the  want  of  a  Court  of 
Criminal  Appeal.  But  while  I  am  on  this  point  I  may  say 
that  it  appears  absurd  for  some  judges,  not  High  Court  judges, 
but  Recorders  or  other  magistrates,  to  argue  that  criminal 
appeal  is  not  necessary,  because  they  are  sure  miscarriages  of 
justice  very  rarely  take  place.  Such  a  statement  is  of  no 
value;  it  assumes  the  whole  question  at  issue,  and  cannot 
remove  the  uneasiness  which  time  after  time  is  caused  by 
undoubted  cases  of  wrongful  conviction,  and  many  more  of 
which  there  is  a  doubt,  simply  because  after  the  trial  is  over 
eveiy thing  is  shut  up,  and  nothing  more  can  be  done,  except 
by  oHicials  who  act  in  the  dark  and  have  been  shown  to  make 
such  blunders  as  they  did  in  the  Beck  case.  But,  to  return 
to  my  actual  subject,  there  is  serious  doubt  about  setting  up 
a  Court  of  Criminal  Appeal  unless  there  are  other  changes 
in  legal  procedure,  or  a  great  increase  in  the  number  of  judges. 
This  topic  can  hardly  be  discussed  without  bringing  in 
the  question  of  the  long  vacation.  There  does  seem  to  be  a 
prospect  now  of  something  being  done  in  this  direction.  The 
Bar  Council  has  issued  its  annual  report  preparatory  to  the 
meeting  of  the  bar  early  in  May.  It  is  believed  that  the  new 
legal  officials  in  the  Government  are  prepared  to  do  what  the 
bar  has  long  wished,  viz.,  to  alter  the  dates  of  the  beginning 
and  end  of  the  vacation,  and  also  to  abbreviate  the  time  by 
about  a  fortnight.  When  the  matter  was  up  before  it  was 
Lord  Halsbur^'  who  stood  in  the  way,  as  was  declared  very 
outspokenly  at  the  last  bar  meeting,  though  the  majority  of 
the  judges  were  in  favour  of  the  alteration.  Sir  Robert  Finlay 
then  treated  the  matter  very  gingerly,,  as  he  was  a  colleague 
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of  Lord  Halsbury ;  but  this  year  a  new  Attorney-Q-enei-al  takes 
liis  place,  and  Sir  Lawson  Walton  and  Lord  Lorebum  are 
prepared,  it  is  believed,  to  carry  out  the  wishes  of  the  bar  as 
expressed  by  its  Council  and  annual  meetings. 

I  may  mention  a  rather  interesting  little  matter,  which  is 
dealt  with  in  the  Council's  report.  It  states  that  the  Inland 
Revenue  has  been  raising  the  question  of  the  liability  of 
barristers  to  give  receipts  for  their  fees.  The  Council  disputes 
the  right  to  exact  stamp  duty,  and  a  case  has  been  prepared  for 
the  opinion  of  the  Court,  which,  of  course,  will  raise  consider- 
able interest,  not  because  the  exaction  would  be  serious  in 
itself,  but  because  it  raises  the  question  as  to  the  conditions 
under  which  the  bar  carries  on  its  business.  The  words  of  the 
Stamp  Act  are  very  wide,  and,  prima  facie^  they  cover  any  case 
where  money  is  received,  even,  as  a  legal  journal  puts  it,  if 
a  boy  at  school  were  to  write  a  letter  acknowledging  receipt 
of  a  tip  from  any  of  his  friends  he  might  be  liable  to  a  penalty 
of  £10  if  he  did  not  use  a  stamp.  In  practice  the  demand  is 
only  supposed  to  be  made  when  the  creditor  could  sue  his 
debtor,  and  so  must  give  a  receipt;  and  the  barrister  cannot 
sue  anybody  for  his  fees.  But  there  are  cases  where  solicitors 
have  been  ordered  to  pay  over  fees  that  they  have  received, 
under  compulsion  of  law,  to  barristers.  So  this  gets  pretty 
near  the  line  and  makes  things  look  a  little  more  arguable 
for  the  Inland  Revenue  than  might  appear  at  first  sight.  Then 
what  of  the  right  of  the  barrister  to  say  he  will  not  go  into 
Court  without  his  fees,  and  then  gets  paid  ready  money, 
as,  for  instance,  in  the  case  of  a  dock  fee,  that  is,  a  fee  paid 
directly  to  counsel  by  a  prisoner  in  the  dock  without  the 
intervention  of  a  solicitor?  Ttue,  the  dock  fee  is  rarely  more 
than  the  single  guinea,  which  is  not  enough  in  amount  to  need 
a  stamped  receipt.  The  questions  dealt  with  in  the  Council's 
report  are  not  otherwise  of  a  startling  character.  One  of  the 
Council's  res  judicatce  or  obiter  dicta  is  that  a  County  Court 
judge  is  not  excusable  in  acting  as  private  arbitrator  for  fees 
as  if  he  was  a  member  of  the  bar ;  another  is  that  a  barrister 
ought  not  to  accept  a  junior  brief  with  one  to  whom  he  is  senior 
by  call  to  the  bar ;  a  third  is  that  when  a  barrister  is  briefed  in 
an  arbitration  the  fee  ought  to  be  marked  on  his  brief  at  the 
time,  and  not  left  over  until  the  result  of  the  arbitration  is 
known.  Such  points  make  amusing  reading,  but  they  can 
hardly  be  said  to  be  of  first-class  importance. 

But  the  next  bar  meeting  will  be  of  more  than  usual 
interest.  Sir  Lawson  Walton  will  appear  for  the  first  time  in 
his  new  character  of  Attorney-General,  and  I  am  bound  to 
say  that  very  probably  he  h^s  never  before  in  his  life  attended 
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a  bar  meeting,  which  is  significant  of  the  fact  that  the  men  in 
big  practice  do  not  take  much  stock,  as  an  American  might 
say,  in  the  bar's  corporate  action,  though  ex  officio^  when  a 
man  is  Attorney-General,  he  must  appear  as  if  the  Bar  Council 
were  the  very  life  and  soul  of  things  legal.  Sir  Lawson  Walton 
is  not  a  demonstrative  kind  of  person,  but  I  have  no  doubt 
his  instinct  of  advocate  will  easily  enable  him  to  assume 
a  virtue  though  he  have  it  not.  Besides,  it  must  be  gratifying 
to  him  to  meet  an  assembly  of  barristers  just  after  his  recent 
very  brilliant  display  in  the  House  of  Commons  by  his  speech 
on  the  Trades  Dispute  Bill  of  the  Government.  He  is  in  a 
rather  peculiar  position  just  now.  Many  people  think  he  has 
a  decided  grievance  against  the  Ministry,  and  that  he  has  not 
been  treated  well,  so  badly,  they  think,  that  he  was  almost 
expected  to  resign  his  office.  I  do  not  profess  to  be  skilled  in 
Parliamentary  etiquette,  and  I  do  not  know  whether  an 
Attorney-General  is  a  person  of  such  consequence  as  to  be 
entitled  to  be  very  sensitive.  I  remember  that  Sir  Frank  Lock- 
wood  once  excused  himself  for  something  the  Ministry  had  done 
by  saying  he  had  no  control  over  it,  and  that,  when  a  Cabinet 
Council  was  on,  the  Attorney-General  was  sent  to  play  with 
the  Solicitor-General  downstairs.  But  it  is  a  fact  that  Sir 
Lawson  Walton  made  a  most  eloquent  appeal  to  the  Labour 
members  against  pressing  for  legislation  in  the  way  Mr. 
Hudson's  bill  proposed.  He  put  before  them  the  most  solemn 
moral  and  social  arguments  against  what  they  proposed;  and 
then,  two  days  afterwards.  Sir  Campbell-Bannerman  said  he 
shoidd  vote  for  Mr.  Hudson's  bill  and  alter  the  Government 
bill  accordingly.  Yet  Sir  Lawson  Walton  is  still  Attorney- 
General.  Perhaps  he  has  remembered  since  that,  as  the  Inns 
of  Court  are  trade  union  centres,  and  that  they  possibly  could 
not  be  sued  as  a  miners'  trade  union  now  can  be,  Mr. 
Hudson's  bill  may  not  be  so  abnormal  after  all.  But  Sir 
Lawson  had  not  reached  the  end  of  his  troubles.  A  few  days 
ago  Mr.  Keir  Hardie,  speaking  at  a  meeting  of  the  Independent 
Labour  Party,  stated  that  he  had  been  "  officially  informed  " 
that  when  the  Trades  Dispute  Bill  came  on  again  Sir  Lawson 
Walton  would  not  be  in  charge  of  it  on  account  of  his  imper- 
fect sympathy  with  the  Labour  cause,  and  that  the  Solicitor- 
General  was  to  supersede  him.  This  was  a  fine  opportunity  for 
those  who  do  not  like  the  Government  proposals  in  any  case 
to  rub  in  more  gleefully  still  Sir  Lawson  Walton's  slight  at 
the  hands  of  the  Government.  But  no  sooner  had  these 
comments  appearedr- than  Sir  Lawson  Walton  wrote  a  letter 
in  which  he  stated  that  Mr.  Eeir  Hardie  was  quite  wrong,  and 
that  there  was  no  intention  to  do  as  he  had  stated.     He  (Sir 
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Lawson)  had  had  an  attack  of  influenza,  and  it  was  doubtful 
whether  he  would  be  able  on  grounds  of  health  to  take  charge 
of  the  bill,  and  that  it  had  been  arranged  in  that  case  that  the 
Solicitor-General  should  take  it  over.  There  was  no  reason  for 
ascribing  the  proposed  arrangement  to  any  want  of  sympathy 
on  his  part  with  the  Labour  cause.  So  Mr.  Keir  Ilardie  must 
have  been  wrong,  though  there  is  no  cause  for  surprise  that 
he  should  have  imagined  Sir  Lawson  Walton  was  not  enamoured 
of  Mr.  Hudson's  proposals  from  what  he  said  about  them  in 
introducing  the  Government  bill.  Sir  Lawson,  just  before  the 
new  Government  came  into  office,  had  been  very  ill,  and  by  one 
of  those  freaks  of  fortune  which  often  defeat  a  man's  ambitions, 
it  almost  seemed  as  if  he  would  lose  his  chance  of  being 
Attorney-General.  But  he  recovered  in  time,  and  he  has 
vindicated  his  right  by  winning  a  Parliamentary  success 
which  is  undoubted,  and  has  only  been  marred  by  other  people's 
fault,  and  not  by  his  own.  Another  lawyer  politician  in  more 
serious  trouble  is  Sir  Edward  Clarke.  Everything  seems  to 
go  wrong  with  Sir  Edward  politically,  and  now  the  City  of 
London  is  asking  him  to  resign  his  seat  for  a  freakish  action 
which  is  not  unlike  some  of  Sir  Edward's  previous  perform- 
ances that  have  stood  in  the  way  of  his  advancement. 
Influenza,  too,  seems  to  have  played  him  a  trick  by  taking 
him  away  just  at  the  time  when  it  appeared  as  though  he  were 
really  to  become  what  he  has  always  been  ambitious  of  being, 
a  leading  politician.  Sir  Edward  has  always  been  a  constant 
attendant  at  the  bar  meetings  while  Sir  Robert  Finlay  was 
Attorney-General,  and  one  of  the  features  of  the  meeting  has 
been  for  some  years  his  warm  admiration  for  everything  Sir 
Robert  Finlay  said  or  did,  which  was  considered  very  generous 
seeing  that  Sir  Robert  held  the  place  which  might  have  been 
his  own. 


NOTES  OF  ENGLISH  CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Times* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times*  Law  Reports  have  the  reference  added : — 

167.  Petition  for  jactitation  of  marriage.  ZTe/cif  that  the  respondent 
had  discharged  the  burden  of  proving  her  marriage.  Ascroft  v.  Trevor, 
otherwise  Foley,  P.D.  22nd  March. 

168.  The  presumption  is  that  a  stepfather  with  whom  step-daughters 
reside  in  family  is  maintaining  them  gratuitously  in  the  absence  of  a 
contract  to  the  contrary.     The  burden  of  proving  a  contract  lies  upon 
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him.     Held  on  the  proof  that  the  burden  was  not  discharged.     In  re 
Motdtonr^Gmhcwie  v.  MoulUm,  C.A.  23rd  March.     22  T.R.  380. 

169.  The  manager  of  a  tannery,  whose  expired  agreement  stipulated 
for  six  months'  notice,  and  who  continued  on  tacit  relocation,  held 
entitled  to  six  months'  notice  of  the  termination  of  his  employment. 
Sicale  V.  Ipntnek  Tannery,  Limited y  K.B.D.  23rd  March. 

170.  Under  the  Moneylenders  Act,  1900,  a  moneylender  who  is  not 
registered  is  not  entitled  to  recover  upon  his  contracts.  The  term 
"  moneylender  "  in  the  Act  does  not  apply  to  a  banker,  but  applies  to 
persons  who  carry  on  the  business  of  moneyleuding  in  an  obnoxious 
sense.  Held  on  the  facts  that  plaintiff  was  not  a  moneylender  in  the 
sense  of  the  Act.  Litchfield  v.  Dreyfus,  K.B.D.  23rd  March.  22  T.R. 
385. 

171.  Action  of  ejectment  to  recover  possession  of  an  estate  tvom  an 
attorney  or  manager  appointed  by  deed.  Defence  that  he  had  with  the 
appointer's  consent  become  liable  for  a  mortgage  over  the  estate  which 
made  his  appointment  irrevocable  until  relief.  Held  that  the  appoint- 
ment was  revocable,  and  ejectment  granted.  Frith  v.  Frith,  P.O.  24th 
March.     22  T.R.  388. 

172.  Action  for  damages  for  a  trade  libel.  The  jury  gave  one 
farthing.  New  trial  granted  on  the  ground  that  the  amount  of  damages 
was  against  the  weight  of  evidence.  Nordheim  v.  The  Daily  Eocpims, 
LimiUd,  C.A.  24th  March. 

173.  Delegation  of  judicial  functions  is  the  exception,  not  the  rule. 
A  judge  of  the  High  Court  has  no  such  power.  A  County  Court  judge 
has  power  under  the  County  Courts  Act,  1888,  sec.  18.  That  section 
construed.  The  King  v.  Lloyd  ds  Solman — ex  parte  Day,  C.A.  24th 
March.     22  T.R.  390. 

174.  Under  the  Moneylenders  Act,  1900,  100  per  cent,  for  six 
months  held  not  harsh  and  unconscionable  in  the  case  of  a  man  of 
twenty-seven  who  had  been  clerk  to  a  stockbroker.  Lazarus  v.  Crisp^ 
K.B.D.  24th  March. 

175.  Under  sec.  4  of  the  Life  Assurance  Companies  Act,  1870, 
and  sec.  1  of  the  Life  Assurance  Companies  Act,  1872,  the  deposit 
is  a  statutory  security  for  the  life  assurance  obligations  of  a  tea 
company,  and  also  any  funds  specially  appropriated  by  the  company 
in  accoidance  with  the  conditions  on  their  cards  to  meet  such  obliga- 
tions, but  not  any  of  the  other  assets  of  the  company.  In  re  Nelson  dCr 
Co.i  Limited,  in  liquidation,  Ch.D.  28th  March.     22  T.R.  406. 

176.  A  cheque  was  returned  marked  "reason  assigned  not  stated." 
In  point  of  fact  it  had  not  been  presented  at  plaintiffs'  bank.  Held 
that  this  was  a  libel,  and  the  jury  gave  damages.  Bost  v.  London 
Joint-Stock  Bank,  Limited,  K.B.D.  28th  March. 

177.  The  Conservators  of  the  Thames  are  bound  to  use  reasonable 
care  to  keep  the  bed  of  the  river  free  from  obstructions  to  navigation. 
Held  on  the  evidence  that  plaintiffs  had  failed  to  prove  want  of 
reasonable  care.  Qtieens  of  the  River  Steamship  Co,  v.  Conservators 
of  the  River  Thames  and  Boston,  Gibb,  <k  Co.,  K.B.D.  30th  March. 

178.  Comments  by  a  newspaper  on  public  matters  must  be  in  good 
faith  and  fair.  Underwood  ds  Son  v.  Walter  and  Others^  K.B.D.  30th 
March. 

179.  No.  220,  vol.  xxi.,  21  T.R.  517,  affirmed,  (a)  An  English 
Court  has  jurisdiction  to  entertain  an  action  for  nullity  of  a  marriage 
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contracted  abroad  by  persons  who  are  domiciled  in  England ;  (b)  the 
decree  of  a  foreign  Court  dissolving  a  marriage  is  binding  here,  though 
the  decree  has  been  obtained  by  fraud  or  the  suppression  of  material 
facts,  it  being  good  in  the  foreign  country  until  set  aside.  Shaw  ▼. 
Gouldy  L.R.  3,  H.L.  55,  and  Harvey  v.  Famie,  8  Appeal  Cases,  43 
quoted.     Baler  v.  Bater,  otherwise  Lowe,  C.A.  30th  March.     22  T.R  408. 

180.  An  injunction  will  not  be  granted  against  a  trespass  unless 
there  is  reasonable  ground  to  apprehend  a  renewal  of  it.  Fidden  v. 
Cox,  Ch.D.  30th  March.     22  T.R.  411. 

181.  A  widow  was  entitled  to  an  annuity  of  £200  per  annum  out  of 
the  income  of  the  trust  estate.  By  certain  deductions  from  the  rents  of 
beerhouses  made  by  the  tenants  under  the  Licensing  Act,  1904,  sec.  3, 
the  income  became  insufficient  to  pay  the  annuity.  Held  that  the 
widow  was  not  entitled  to  have  the  deficiency  raised  and  paid  out  of  the 
capital  of  the  trust  estate.  Re  Smith — Smith  v.  DocUworth^  Ch.D. 
31st  March.     22  T.R.  407. 

182.  (a)  In  an  action  for  injunction  against  a  limited  company  the 
directors  should  not  be  called  as  parties;  (6)  the  defendants  were 
entitled  to  use  the  words  "  Cropper  Charlton  "  in  selling  their  platen 
machines.  Cropper  Minerva  Mackinet  Co,^  Limited  v.  Cropper  Charlton 
it  Co,y  Limited,  and  Others,  Ch.D.  31st  March. 

183.  Under  12  <fe  13  Vict.  cap.  92,  sec.  2,  to  make  the  branding  of 
lambs  with  a  hot  iron  an  offence  it  miist  be  shown  not  only  that  it 
involved  some  measure  of  cruelty,  but  that  it  was  unnecessary.  Cf, 
Todrick  v.  Wilson,  1891,  18  R.  (J.C.)  41.  Botoyer  v.  Morgan,  K.B.D. 
2nd  April.     22  T.R.  426. 

184.  Under  the  Provisional  Order  (Railway  Rates  and  Charges) 
Acts,  1891-2,  sec.  11,  when  traffic  is  conveyed  for  two  short  distances 
on  separate  railways,  the  companies  are  entitled  to  make  two  separate 
short  distance  chaiges;  the  distances  are  not  to  be  treated  as  being 
merged  into  one.  Z^ancashire  and  Cheshire  Coal  Association,  ix,  v. 
L<mdon  and  North -Western  Railway  Co.,  dhc,  R.  k  C.  Commission, 
3rd  April. 

185.  No.  61,  vol.  xxi.,  21  T.R.  214,  affirmed.  Injunction  granted  to 
restrain  the  pollution  of  the  plaintiff's  oyster  beds,  with  damages,  on  the 
grounds  (a)  that  plaintiff  had  made  out  a  title  by  prescription  to  a 
several  fishery ;  (6)  that  a  prescriptive  right  to  pollute  it  with  sewage 
had  not  been  established  and  could  not  be  acquired,  especially  after  the 
Sea  Fisheries  Act,  1868,  sees.  51  and  53.  Foster  v.  Urban  District 
Council  of  Warblington,  C.A.  3rd  April.     22  T.R.  421. 

186.  As  a  general  rule  no  order  will  be  made  for  sequestration  or 
attachment  unless  there  has  been  personal  service  of  the  order  disobeyed. 
Actual  knowledge  of  the  order  may  be  enough  in  the  case  of  a  prohibitive 
order,  but  not  in  the  case  of  an  injunction  to  do  a  thing  within  a  certain 
time.  C/.  Henderson  v.  APLellan,  1874,  1  R.  920.  In  re  Tuck- 
March  V.  Loosemort,  C.A.  3rd  April. 

187.  Under  the  Motor  Car  Act,  1903,  sec.  9,  sub-sec.  1,  the  evidence 
of  one  policeman  speaking  to  facts  from  the  use  of  a  stop  watch  is  not 
matter  of  opinion,  but  of  fact,  and  justifies  a  conviction.  Plancq  v. 
Marks,  K.B.D.  4th  April.     22  T.R.  432. 

188.  Under  the  Cruelty  to  Animals  Act,  1849,  sec.  2,  a  conviction 
for  ill-treating  five  cows  by  causing  them  to  be  overstockcKl  is  not  bad 
on  the  ground  that  it  charges  five  separate  offences.  Rex  v.  Cable  and 
Another— ex  parU  O'Shea,  K.B.D.  5th  April.     22  T-R.  438. 
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189.  A  liceosee  is  entitled  to  say  to  the  person  on  whose  premises  he 
is,  "You  shall  do  nothing  to  make  the  way  dangerous."  Gooeh  v. 
Ocecm  Steamship  Co.,  K.RD.  5th  April. 

190.  No.  28,  vol.  XX.,  20  T.R.  616,  reversed.  Under  section  1  of 
the  Police  Act,  1890,  a  police  constable  is  entitled  to  a  pension  on 
twenty-five  years  of  "approved  service."  Held  (a)  the  service  need 
not  be  continuous;  (6)  the  chief  constable's  certificate  is  not  con- 
clusive evidence  of  diligent  and  faithful  service,  and  the  evidence  on 
that  subject  should  not  have  been  rejected.  GarbtUt  (Pauper)  v. 
Standing  Joint  Committee  of  the  County  of  Durham^  H.L.  6th  April. 

191.  The  refuse  from  the  Hotel  Metropole,  Ijondon,  held  to  be 
"house  refuse"  and  not  "trade  refuse"  in  the  sense  of  the  Public 
Health  (London)  Act,  1891,  sec.  30,  and  therefore  removeable  by  the 
city  without  charge.  Mayor ,  <fec.,  of  Westminster  v.  Gordon  Hotels, 
K.B.D.  6th  April.     22  T.R.  439. 

192.  No.  184,  vol.  xxi.,  21  T.R  458,  reversed.  Under  the  Land 
Transfer  Act,  1897,  sec.  7,  the  registered  transferee  of  a  mortgage  held 
not  entitled  to  indemnity  on  the  transfer  being  struck  off  the  register 
as  forged.     Attomey-General  v.  Odell,  C.A.  7th  April. 

193.  No.  64  supra,  22  T.R.  201,  reversed  in  part.  Rating  appeal, 
(a)  There  must  be  de  facto  occupation  for  rating  purposes  if  unaccom- 
panied by  any  ownership  of  the  soil ;  (b)  all  the  harbour  and  dock 
rates  and  dues  levied  in  respect  of  the  use  of  the  property,  the  subject- 
matter  of  the  rate,  are  not  to  be  taken  into  consideration  in  estimating 
the  rateable  value  of  the  rateable  hereditament,  because  the  rateable 
hereditament  is  not  sufficiently  connected  in  user  with  the  harbour  dues. 
Swansea  Harbour  Trustees  v.  Assessment  Committee  of  Swansea  Union 
and  Others,  C.A.  7th  April. 

194.  As  a  general  rule  an  agreement  to  agree  cannot  be  enforced. 
Nulla  promissio  potest  consistere  quae  ex  voluntate  promittentis  statum 
capit.  Held,  however,  in  the  circumstances  that  an  attempt  to  agree 
should  have  been  made,  and  verdict  of  jury  finding  damages  sustained. 
Cf  M' Arthur  v.  Lawson,  1877,  4  R.  1134.  Clayton  v.  Rowlands,  C.A. 
7th  April. 

195.  Action  by  landlord  for  damages  on  account  of  breach  by  tenant 
of  covenant  to  insure  licence  against  loss  or  forfeiture.  The  tenant  had 
omitted  to  insure  against  non-renewal  on  the  ground  of  non-necessity. 
The  licence  was  not  renewed  on  that  ground.  Held  a  breach  of 
covenant,  and  damages  given,  calculated  on  difference  of  value  as  a 
licensed  and  unlicensed  house.  Williams  v.  Lassell  ds  Sharman, 
Limited,  K.B.D.  7th  April. 

196.  A  corporation  is  not  entitled  at  common  law  to  borrow  or 
overdraw  its  account,  and  the  treasurer  of  a  corporation  cannot  charge 
interest  on  overdrafts  in  his  accounts.  Attf/mey-General  v.  De  Winton, 
Ch.D.  9th  April. 


PBBBLESSHmB. — ^Mr.  J.  Walter  Buchan,  M.A.,  LL.B.,  solicitor, 
Peebles,  has  been  appointed  procurator-fiscal  for  the  county  of  Peebles 
in  succession  to  his  uncle,  the  late  Mr.  William  Buohan. 

Irvine. — Mr.  John  Nerval  Murray,  interim  town-clerk,  has  been 
appointed  town-clerk  in  room  of  the  late  Mr.  James  Dickie. 
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Burgh  Officials  of  Scotland. — A  special  general  meeting  of  the 
Association  of  Burgh  Officials  of  Scotland  was  held  on  25th  April 
in  the  Religious  Institution  Rooms,  Glasgow,  Mr.  William  Simpson, 
town-clerk  of  Dunfermline,  president,  presiding.  The  President 
referred  to  the  loss  which  the  Association  had  sustained  since  its 
last  meeting  by  the  death  of  Mr.  Dickie,  town-clerk  of  Irvine,  and 
an  ex-president  of  the  Association.  Mr.  Dickie  had  been  long 
associated  with  that  Association,  being  one  of  its  earliest  members. 
He  was  a  member  of  the  original  Association,  whose  operations  were 
practically  confined  to  Ayrshire  and  the  West  Coast  of  Scotland,  but 
which,  largely  through  his  instrumentality,  was  extended  so  as  to  cover 
the  whole  of  Scotland.  That  action  he  (the  president)  thought  had 
since  been  amply  justified.  He  moved  that  there  be  entered  in  the 
Association's  minutes  an  expression  of  regret  at  the  loss  the  Associa- 
tion had  sustained  by  Mr.  Dickie's  death,  an  appreciation  of  the  long 
and  able  services  he  had  rendered  to  it,  and  that  an  excerpt  from 
that  minute  be  sent  to  his  relatives.  Mr.  Morris,  town-clerk  of 
Stirling,  seconded,  and  the  motion  was  unanimously  agreed  to.  The 
meeting  then  proceeded  to  the  consideration  of  a  full  liet  of  subjects, 
treating  mostly  of  technical  points  raised  by  various  officials.  A 
detailed  report  of  the  proceedings  is  given  in  the  County  and 
Municipal  Record  of  Ist  May. 

Law  Agents'  Examinations. — The  following  gentlemen  passed  the 
examination  in  law  held  in  April,  1906: — Edward  David  Anderson, 
B.L. ;  Thomas  Armstrong,  M.A.,  LL.B, ;  Ezra  Fawcett  Barron,  William 
Beattie,  David  Breckenridge,  Peter  Grandison  Bridgett,  David  Aitchison 
Coates,  Harry  Petty  Coulson,  Ronald  William  Currie,  James  More 
Dall,  David  Lockhart  Elder,  Joseph  Anthony  Dixon  Erskine,  Robert 
Finlayson,  Alexander  Fleming,  John  Fairweather  Fleming,  Hugh 
Gemmell,  junior;  William  James  Gold,  Alexander  Keith  Gorrie,  William 
Gray,  Hugh  Alexander  Heggie,  Allan  Jenkins,  Arthur  James  Johnstone, 
John  Liddell,  Herbert  Leslie  Livingstone,  John  Macgregor,  M.A.,  LL.B.|; 
David  Nicoll  Mackay,  John  Mackay,  junior;  John  Mackenzie,  Thomas 
Jamieson  Mackenzie,  James  Maclean,  Duncan  Maclullich,  Ian  Coshieville 
Menzies,  Allan  Smith  Milne,  M.A.,  B.L. ;  Robert  Ralston  Ness,  M.A., 
LL.B. ;  Henry  St.  Clair  Reid,  Lewis  Rose,  Arthur  Alexander  Ross, 
William  Stewart  Rutherford,  Russell  Sharp,  John  Taylor  Simpson,  John 
Smith,  Stewart  Smith,  Robert  Stanton,  Allan  Stark,  Joseph  Mackenzie 
Stuart,  James  Stirling,  David  Muir  Sturrock,  John  David  Westwood, 
James  Wilson,  Ernest  Henry  Wishart,  M.A.,  LL.B. 


Erratum. — In  ''  A  Conflict  in  Petitions,"  in  the  April  Rbvibw, 
it  was  stated  that  the  late  Mr.  Sloan  was  town -clerk  of  Bathgate. 
This  was  not  the  case.  Mr.  Sloan  was  burgh  treasurer,  and  was 
never  town-clerk,  that  office  being  held  by  Mr.  Will.  Allan,  solicitor, 
Bathgate. 
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REGISTRATION  OP  TITLE. 
The  Royal  Commission  recently  appointed  "to  inquire  and 
report  upon  the  expediency  of  instituting  in  Scotland  a  system 
of  registration  of  title  "  is  largely  the  outcome  of  the  persistant 
demands  of  the  Convention  of  Royal  Burghs  and  of  the  Town 
Council  of  Glasgow.  It  is  much  to  be  regretted  that  the 
Incorporated  Society  of  Law  Agents  at  its  Edinburgh  meeting 
in  1904  negatived  by  a  large  majority  a  motion  to  represent 
to  the  Government  the  necessity  for  the  very  inquiry  which  has 
now  been  granted  at  the  instance  of  public  bodies  outside  of  the 
law.  It  is  the  more  remarkable  that  the  members  of  the  Incor- 
porated Society,  drawn  from  all  parts  of  Scotland,  should  have 
taken  this  course,  in  view  of  the  fact  that  the  motion  for  inquiry 
had  the  unanimous  approval  of  the  Council  of  the  Society,  and 
had  been  unanimously  recommended  to  the  Council  by  a  special 
committee  of  that  body.  The  action  of  the  Society  in  this 
matter  suggests  that  there  is  likely  to  be  a  conflict  similar  to 
that  which  has  for  some  time  existed  in  England  between  the 
great  bulk  of  the  legal  profession,  who  prefer  the  status  quo, 
and  the  great  bulk  of  the  lay  public,  who  think  that  land 
should  be  transferred  as  easily  and  as  cheaply  as  a  ship. 

The  subject  was  first  brought  under  the  notice  of  the  Incor- 
porated Society  of  Law  Agents  at  their  Aberdeen  meeting,  held 
in  1903,  by  means  of  a  paper  read  by  Mr.  R.  B.  Shearer,  of 
Greenock,  who  strongly  advocated  the  application  to  Scots  law 
of  the  Torrens  system  of  registration  of  title,  adopted  in  1866 
by  the  colony  of  South  Australia,  and  soon  afterwards  extended 
to  the  whole  of  Australasia.  Mr.  Shearer's  paper  stated  that, 
previous  to  its  introduction  into  our  Australian  colonies,  a 
similar  system  had  existed  in  Austria,  in  Hungary,  and  in 
a  great  part  of  Germany.  It  was  also  stated  that  the  Torrens 
system,  or  one  closely  resembling  it,  waa  now  in  general  use 
in  Canada,  and  in  several  of  the  United  States,  particularly  in 

Q  . 
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Illinois  and  Massachusetts,  and  that  most  of  the  States  which 
had  not  yet  put  the  system  into  practical  operation  had  it 
before  them  for  consideration  either  through  their  Legislatures 
or  their  bar  associations.  To  come  nearer  home,  however,  the 
most  important  consideration  was  that  the  principle  had  now 
been  brought  into  practical  operation  in  London  and  other 
parts  of  England,  and  also  in  Ireland. 

Mr.  Shearer's  paper  was  remitted  to  the  Council  of  the 
Incorporated  Law  Society,  with  the  unfortunate  result  already 
mentioned.  In  the  meantime,  however,  the  Glasgow  Town 
Council  were  not  only  anxious  for  an  inquiry,  but  were 
resolved  to  initiate  one  for  themselves,  and  they  accordingly 
appointed  a  special  committee  for  the  purpose.  In  the  course 
of  their  investigations  this  committee  proceeded  to  London  and 
Dublin,  and  issued  elaborate  reports  detailing  the  systems  in 
use  in  Middlesex  and  in  Ireland,  both  of  which  met  with  the 
strong  approval  of  the  members.  The  Town  Council  itself,  on 
considering  these  reports,  adopted  them  with  something  akin 
to  fervour.  In  like  manner,  the  ancient  and  historic  body 
which  goes  by  the  name  of  the  Convention  of  Royal  Burghs, 
at  the  convention  of  1905,  agreed  to  a  memorial  addressed  to  the 
Premier  setting  forth,  inter  alia,  the  arguments  in  favour 
of  registration  of  title  and  strongly  urging  an  inquiry.  This 
memorial  was  presented  to  the  late  Government  just  at  the  time 
of  their  resignation,  but  a  duplicate  was  afterwards  sent  to 
the  present  Prime  Minister,  the  Secretary  for  Scotland,  and 
the  Lord  Advocate.  The  terms  of  the  memorial  now  referred  to 
were  sent  to  every  Town  Council  in  Scotland,  and  the  great 
majority  of  these  Councils  passed  resolutions  approving  thereof, 
and  urging  the  Government  to  appoint  a  Commission.  The 
outcome  of  the  position  taken  up  by  Glasgow  and  the  other 
burghs  through  their  Convention  is  seen  in  the  appointment  of 
Lord  Dunedin's  Commission. 


A  TEAR'S  CRIME  AND  CRIMINALS  IN  SCOTLAND. 

The  Prison  Commissioners  for  Scotland,  in  their  annual  report 
for  1904,  are  glad  to  be  able  to  record  a  reduction  in  .the 
criminal  cases  for  the  year.  The  highest  point  in  criminal 
statistics  was  reached  in  the  year  1901,  when  there  was  the 
large  total  of  186,595  persons  dealt  with  for  criminal  offences. 
In  the  year  1904,  with  which  we  now  deal,  164,168  persons  were 
apprehended  and  dealt  with  by  the  criminal  Courts  in  Scotland. 
This  reduction  in  the  number  of  cases  is  so  far  gratify^ 
ing,  but  the  criminal  returns  are  still  far  above  what 
they    were    in    the    eighties.      Crimes    against    the    person 
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have  been  falling  more  or  less  steadily  since  1897,  when 
they  stood  at  6000,  while  in  the  year  1904  they  stand  at  4500. 
Crimes  against  property,  including  housebreakings  and 
robberies,  have  increased  greatly  within  the  same  period,  as 
from  1000  in  1897  they  stood  at  1600  in  1904.  Crimes  against 
property  without  violence  have  increased  somewhat  irregularly 
since  1897,  when  they  stood  at  11,750;  in  1904  they  have  in- 
creased to  14,750.  Malicious  injuries  to  property  have  steadily 
fallen  since  1900,  when  they  reached  a  maximum  of  6600, 
while  in  1904  they  had  fallen  to  4500.  Forgery  and  crimes 
against  the  currency — always  a  small  class  of  offences — have 
increased  from  30  in  1897  to  50  in  1904.  Other  crimes,  such 
as  indecency,  have  certainly  decreased  during  the  past  two 
years,  when  they  were  respectively  400  and  360. 

Under  the  head  of  miscellaneous  offences  must  be  classed 
the  larger  proportion  of  the  total,  and  these  consist  of  breach  of 
the  peace,  drunkenness,  Road  Acts  offences,  vagrancy,  prostitu- 
tion, Ac,  but  the  chief  figures  under  this  head  relate  mostly 
to  drunkenness  and  disorder.  Eight  years  prior  to  the  return 
with  which  we  now  deal,  in  1896,  they  stood  at  130,000,  but 
rose  in  1901  to  160,000.  Since  that  time  they  have  fallen 
rapidly,  and  now  stand  at  138,000. 

Dealing  next  in  detail  with  the  grand  total  of  164,168  cases 
occurring  in  1904,  it  is  found  that  the  bulk  of  them,  viz., 
161,637,  were  disposed  of  summarily  by  police  or  other  summary 
Courts,  and  only  2631  persons  were  fully  committed  for  trial 
by  the  Sheriffs  or  High  Court  of  Justiciary.  It  is  notable, 
however,  that  the  number  of  fully  committed  cases  has  within 
the  last  five  years  increased  by  500,  equal  to  23  per  cent. 

From  the  164,168  persons  apprehended  and  tried  by  the 
several  criminal  Courts  of  Scotland,  there  fall  to  be  deducted 
14,244  cases  in  which  the  panels  were  discharged  or  acquitted, 
leaving  149,924  cases,  which  were  disposed  of  as  follows: 
— Sentenced  to  death,  3;  sentenced  to  penal  servitude,  73; 
sentenced  to  imprisonment,  10,859;  sentenced  to  be  fined, 
88,983;  pledges  or  bail  money  forfeited  for  non-appearance, 
25,683 ;  placed  at  His  Majesty's  pleasure  as  insane  or  unfit  for 
trial,  4;  ordered  to  be  detained  in  an  inebriate  reformatory, 
29;  ordered  to  find  caution  for  good  behaviour,  706;  placed 
under  probation  of  First  Offenders  Act,  1736;  admonished, 
20,960;  ordered  to  be  sent  to  a  reformatory  school,  210; 
ordered  to  an  industrial  school,  215;  ordered  to  be  whipped, 
574— total,  149,924. 

It  may  be  here  observed  that  of  the  3  sentences  of  death 
tor  murder  passed   in  1904,   only  1    was  carried  into  effect. 
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In  the  remaining  2  cases,  the  death  sentences  were  commuted 
into  those  of  penal  servitude  for  life.  During  the  twenly 
years  between  1884  and  1904  there  have  been  193  persons 
charged  with  the  crime  of  murder  in  Scotland.  Out  of  these 
193  charges  of  murder,  in  10  instances  the  verdict  of  guilty 
ended  in  the  death  sentence  being  carried  out.  In  the 
remaining  183  cases  the  results  were  as  follows: — Death 
sentence  commuted  to  penal  servitude,  12;  discharged  or  not 
called  for  trial,  85;  acquitted,  47;  placed  at  His  Majesty's 
pleasure  on  the  ground  of  insanity,  &c.,  39. 

As  regards  sentences  of  penal  servitude  during  1904,  we' 
find  that  these  were  imposed  in  73  cases  in  the  High  Court 
or  at  the  circuits.  The  duration  of  the  sentences  was  as 
follows: — 37  were  for  the  minimum  of  three  years;  20  were 
for  five  years ;  while  the  remaining  16  were  for  longer  periods. 
For  the  last  fifteen  years  the  average  number  of  sentences  of 
penal  servitude  has  been  80  per  annum,  and,  looking  to  the 
almost  uniform  rate  of  these  sentences,  a  good  deal  of  discussion 
has  arisen  among  those  interested  in  our  criminal  law 
administration  as  to  whether  confirmed  criminals  should  not 
be  secluded  for  a  much  longer  period  in  some  ahape  or  form. 
This,  the  Prison  Commissioners  state,  would,  in  their  view, 
greatly  increase  public  security. 

The  returns  show  that  10,859  persons  were  sentenced  to 
imprisonment  during  1904,  while  the  prison  details  show 
that  more  than  54,000  persons  were  received  at  the  prisons. 
This  increase  of  43,141  prisoners  is  accounted  for  by  the  fact 
that  four-fifths  of  the  persons  convicted  are  unable  to  pay  the 
fines  inflicted,  und  have  to  go  to  prison  for  a  certain  number 
of  days  as  an  alternative.  The  Commissioners  suggest  as  a 
remedy  for  this  large  increase  of  imprisonment  that  the  fines 
should  be  made  much  lighter,  and  in  this  connection  they  point 
out  that  across  the  Border  matters  are  much  different,  thus — 
In  Scotland  166,180  were  proceeded  against,  or  1  in  27  of  the 
population;  in  England  and  Wales,  803,696,  or  1  in  40  of 
the  population.  The  results  as  regards  imprisonment  are 
very  startling,  for  we  find  in  Scotland  (owing,  we  presume, 
to  high  fines)  there  were  59,962,  or  1  prisoner  in  every  75  of 
the  population,  put  in  jail ;  while  in  England  and  Wales  there 
were  223,911  who  were  imprisoned,  equal  to  1  prisoner  in  every 
145  of  the  population. 

The  Commissioners  admit  with  some  regret  that  the  Act 
creating  inebriate  reformatories,  passed  in  1898,  has  not  been 
taken  advantage  of  to  the  extent  the  circumstances  required. 
4  local  reformatories  were  provided  by  the  State,  and  only  2 
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are  occupied.  The  daily  average  of  inmates  is  only  56.  The 
one  opened  at  Perth  in  1901  contained  at  the  end  of  the 
year  1904  only  1  man  and  11  women.  Only  29  committals  to 
these  institutions  were  made  by  magistrates  in  1904,  and  it  is 
suggested  by  the  Commissioners  that  the  provisions  of  this 
beneficial  Act  might  more  largely  be  taken  advantage  of  than 
at  present  by  the  magistrates  and  judges. 

As  regards  reformatory  schools  in  Scotland,  there  are  now 
7  of  these  institutions  in  existence — 6  for  boys  and  2  for  girls — 
and  the  number  committed  to  them  for  the  year  was  193.  The 
average  period  of  committal  is  for  three  and  a  half  years,  and 
the  average  number  of  annual  committals  over  the  last  three 
years  is  175  boys  and  25  girls.  There  are  also  18  industrial 
schools  for  boys  and  16  for  girls.  215  boys  and  girls  were 
remitted  to  these  schools  in  1904  by  the  Courts,  and  these 
schools  have  saved  many  boys  and  girls  from  a  career  of  crime 
and  taken  them  from  vicious  surroundings.  There  was  an 
increase  of  whipping  boys  in  1904  over  1903.  This  is  a  much 
more  merciful  sentence  than  imprisonment;  but  it  has 
been  found  necessary  in  191  cases  of  boys  under  sixteen  years 
of  age  to  give  them  sentences  of  imprisonment  as  the  only 
remedy  for  their  misdeeds. 

During  the  year  in  question  no  fewer  than  700  persons 
were  ordered  to  find  caution  for  good  behaviour,  of  whom  65 
had  to  go  to  prison  in  default.  Besides  that  number,  it  also 
appears  that  in  277  convictions  caution  was  imposed  in  addition 
to  another  punishment. 

There  is  no  doubt  that  the  Probation  of  First  Offenders  Act 
of  1887  has  been  distinctly  beneficial  to  persons  who,  from 
various  causes,  suddenly  lapse  into  crime  and  whose  character 
and  career  have  hitherto  been  good.  Under  this  Act  the 
Court  have  power,  instead  of  ordering  punishment  direct,  to 
ordain  that  these  first  offenders  may  be  released  on  an  under- 
taking, with  or  without  sureties,  to  appear  and  receive  judg- 
ment when  called  upon,  and  meantime  to  keep  the  peace  and 
be  of  good  behaviour.  During  1904  no  less  than  1735  persons 
received  the  benefit  of  the  Act,  which  really  checks  crime  to  a 
considerable  extent. 

In  the  conclusion  of  their  report  the  Commissioners  advert 
to  the  fact  that  in  the  State  of  Massachusetts,  U.S.A.,  a  system 
of  probation  has  worked  out  very  well.  It  provides  for  a 
number  of  officers  who  attend  at  the  criminal  Courts.  These 
officers  inform  the  judges  as  to  the  circumstances  of  the  various 
prisoners,  their  character,  domestic  history,  Ac,  and  they  may 
advise  the  judge  that  certain  of  the  prisoners  should  be  handed 
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over  to  them  for  their  supervision/  under  such  conditions  as 
the  Court  may  impose;  sentence  may  or  may  not  be  passed, 
or  it  may  be  suspended.  The  probation  officer,  if  allowed 
to  do  so,  keeps  the  convicted  person  under  his  supervision  and 
helps  him  or  her  to  turn  over  a  new  leaf.  If  a. failure  occurs, 
the  man  or  woman  is  liable  to  be  brought  up  and  sentenced 
and  punished  in  the  usual  way.  These  probation  officers  have 
also  power  to  receive  fines  and  give  persons  time  to  pay  such 
fines,  and  the  police  are  under  orders  to  assist  them 
in  performing  their  duties.  In  1902,  in  the  State  of  , 
Massachusetts  alone,  7400  persons  were  dealt  with  under  the 
probation  Acts,  whose  ages  ranged  from  seven  to  seventy 
years.  The  Commissioners  express  the  opinion  that  the  creation 
of  probation  officers  in  this  country  would  act  as  a  powerful 
reformatory  influence  in  the  case  of  those  really  requiring 
supervision. 

Appended  to  the  report  are  statistics  of  drunkenness  and 
disorder  in  the  counties,  excluding  burghs,  which  present  some 
very  striking  results.  With  these  space  will  not  enable  us  to 
deal,  beyond  saying  that  Linlithgow  county  stands  highest,  with 
a  percentage  of  166  per  1000,  while  Renfrew,  Clackmannan, 
Dumbarton,  Peebles,  Kinross,  Ayr,  and  Edinburgh  come  next 
with  percentages  of  92,  99,  100,  101,  104,  108,  and  75  per 
1000  respectively.  Of  burghs  with  a  population  of  50,000  and 
over  Aberdeen  gives  166,  Paisley  175,  Partick  205,  Dundee 
210,  Leith  230,  Edinburgh  241,  Govan  289,  Greenock  333, 
and  Glasgow  349  per  1000,  and  there  cannot  be  said  to  be 
much  improvement  in  any  of  the  other  burghs  of  Scotland, 
except  in  a  very  few  instances  in  the  remote  districts  and 
burghs,  such  as  Stromness,  which  has  24  per  1000;  Dornoch, 
32;  and  Kirkwall,  59  per  1000;  so  that  one  is  almost  driven 
to  the  reflection  that,  legislate  as  we  may,  our  drink  bill  will 
take  a  long  period  to  show  any  marked  decline. 


THE  PLEA  OF  INSANITY  IN  MUEDER  TfllALS.* 
In  reading  to  this  Society  a  paper  on  "  The  Plea  of  Insanity  in 
Murder  Trials,"  I  do  not  by  any  means  profess  to  be  what  a 
medical  witness  said  in  a  recent  murder  trial,  ^'  an  insane 
expert."  The  law  of  Scotland,  unlike  that  of  England,  allows 
more  scope  for  the  plea  of  insanity,  and,  indeed,  in  this 
country  the  panel  must  be  in  a  very  ignominious  position  if 
the  insanity  plea  does  not  save  his  life.  I  do  not  propose  to 
deal  with  the  plea  of  insanity  in  bar  of  trial,  because,  as  a  rule, 

*  A  paper  read  by  Mr.  Thomas  H.  Patersoni  member  of  the  Faculty  of 
ProcuratorB  in  Glasgow,  to  the  Juridioal  Society,  on  28th  February,  1906. 
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this  plea  is  never  put  forward  unless  the  panel  is  hopelessly 
insane,  -  and,  if  so,  is  usually  accepted  by  the  Crown.  The 
plea  of  insanity  I  mean  to  refer  to  chiefly  to-night  is  the 
insanity  which  reduces  the  crime  from  that  of  murder  to  the 
second  degree^  namely,  culpable  homicide.  Lord  Ardwall,  in 
a  recent  murder  trial  in  Glasgow,  put  a  question  to  the  follow- 
ing effect  to  a  medical  expert,  "  Isn't  there  authority  for 
holding  that  all  persons  who  commit  murder  are  at  the  time 
they  do  so  practically  insane  ?  "  The  answer  was,  "  It  is  common 
talk  to  say  so,  but  I  know  of  no  such  authority."  No  doubt 
opinions  vary  considerably  on  this  subject,  but  one  thing 
remains  very  clear,  and  that  is,  every  case  must  be  heard  and 
decided  on  its  own  merits,  the  panel  and  not  the  act  being  the 
object  of  investigation.  The  weight  and  authority  of  decisions, 
or,  rather,  of  opinions  of  judges  of  the  High  Court  of  Jus- 
ticiary, when  cited  as  precedents  in  subsequent  cases,  are  not 
helpful  to  anything  like  the  same  extent  as  prior  decisions  in 
civil  causes  are.  It  is  only  of  comparatively  recent  date  that 
what  one  might  call  partial  insanity  has  been  recognised  as  an 
element  in  reducing  the  crime  of  murder  to  that  of  culpable 
homicide,  but  the  rule  of  law  to  the  elEect  that  tliere  might 
be  a  degree  of  insanity  not  su£Glcient  to  destroy  criminal 
responsibility,  and  yet  sufficient  to  modify  the  quality  of  the 
crime,  was  one  which  had  been  undoubtedly  received  and 
acted  upon.  In  1867,  in  the  case  of  Dingwall^  that  rule  was, 
I  think,  laid  down  for  the  first  time  by  the  late  Lord  Deas. 
In  DingxDcdVs  case  he  said,  "  Here  we  have  no  insane  delusions. 
If  the  jury  believed  that  the  prisoner  when  he  committed  the 
act  had  sufficient  mental  capacity  to  know,  and  did  know,  that 
the  act  was  contrary  to  the  law,  and  punishable  by  the  law, 
it  would  be  their  duty  to  convict  him.  This,  he  thought,  was 
a  safer  and  more  accurate  mode  of  putting  the  question  before 
the  jury  than  to  ask  them  to  consider  whether  the  accused 
knew  right  from  wrong.  The  question  of  sanity  or  insanity 
was  not  a  medical  one,  but  a  question  for  the  jury  on  the  whole 
evidence.  Culpable  homicide  in  our  law  and  practice  included 
what  in  some  countries  was  called  murder  with  extenuating 
circumstances ;  sometimes  it  was  on  the  very  verge  of  murder, 
and  sometimes  a  very  minor  offence.  Prisoner  had  repeated 
attacks  of  delirium  tremens,  and,  if  weakness  of  mind  could 
be  an  element  in  any  case  in  the  question  between  murder 
and  culpable  homicide,  he  decided  that  element  was  not  inad- 
missible in  this  case."  Lord  Deas  appears  to  have  been  the 
only  Justiciary  judge  who  stood  by  that  rule  of  law  until  Lord 
M'Laren  adopted  it  in  1886  in  the  case  of  Brown.     Before 
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1867,  when  such  a  plea  of  insanity  as  I  speak  of  was  set  up, 
the  law  demanded  only  two  verdicts,  namely,  guilty  if  murder, 
and  acquittal  if  the  plea  was  established.  Before  that  date, 
therefore,  no  such  verdict  as  culpable  homicide  could  be 
returned  if  the  plea  of  insanity  was  made  out.  If  the  verdict 
was  that  the  prisoner  was  insane  when  the  crime  was  com- 
mitted, the  prisoner  was  ordered  to  be  detained  during  His 
Majesty's  pleasure,  and  the  judges  usually  suggested  a  verdict 
of  guilty,  with  a  recommendation  to  mercy,  if  they  thought 
the  mind  of  accused  was  diseased,  instead  of  advising,  as  is 
now  done,  a  verdict  of  culpable  homicide. 

I  propose  at  this  stage  to  rehearse  to  you  shortly  the  leading 
Scotch  cases  on  the  plea  of  insanity  in  murder  trials  prior  to 
1867,  and  to  give  you  an  idea,  as  far  as  I  can,  of  how  the  law 
stood  before  that  date.  I  will  then  go  on  to  show  the  develop- 
ment since  1867,  and  in  preferring  the  decisions  and  dicta  of 
judges  of  the  High  Court  of  Justiciary  to  opinions  of  medical 
men,  with  all  due  deference  to  the  latter,  I  think  I  am  taking 
the  right  course,  because,  after  all,  it  is  by  these  decisions 
and  dicta  we  stand  or  fall  at  a  criminal  trial. 

In  1843,  as  a  result  of  the  acquittal  of  M'Naghten,  who 
murdered  Sir  Robert  PeeFs  secretary,  questions  were  framed 
to  the  English  judges,  and  Lord  Chief-Justice  Tindal  gave 
the  leading  opinion  to  the  efEect  that  no  person  had  a  right 
to  be  acquitted  on  the  ground  of  insane  delusions  unless  he 
was  at  the  time  incapable  of  knowing  right  from  wrong.  The 
answers  were  not  worth  much,  except  to  indicate  that  only 
very  grave  mental  incapacity  would  exculpate.  One  judge  out 
of  the  fifteen,  Mr.  Justice  Maule,  gave  a  separate  opinion,  and 
said  the  answers  really  involved  a  question  of  circumstances. 
No  great  weight  has  ever  been  given  to  these  opinions  in  Scot- 
land, although  some  Scotch  judges  have  confirmed  them.  The 
test  known  as  the  knowledge  of  right-from-wrong  test  meant, 
of  course,  not  the  usual  meaning  of  these  words,  but  really 
the  capacity  of  knowing  if  the  act  was  contrary  to  law,  and 
that  punishment  would  follow  such  an  act.  In  the  case  of 
Wh£lp8f  in  1842,  Lord  Justice-Clerk  Hope  said  that,  if  the 
panel  was  able  to  distinguish  between  right  and  wrong,  he  was 
responsible.  The  first  Scotch  case  of  importance  where  this 
old  test  obtained  is  that  of  Gibson  in  1844.  Lord  Hope,  in 
charging  the  jury,  said  that  these  opinions  of  the  English 
judges  expressed  the  law  of  Scotland  as  well  as  of  England. 
He  added,  "The  jury  ought  to  be  told  that  to  establish  a 
defence  on  the  ground  of  insanity  it  must  be  clearly  proved 
that,  at  the  time  of  the  commission  of  the  act,  the  party  accused 
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was  labouring  under  such  a  defect  of  reason  from  disease  of 
the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing ;  or,  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong.  It  is  not  sufficient,  he  said,  that 
CTidence  for  the  panel  raises  doubts  as  to  his  insanity.  He 
must  establish,  as  a  matter  of  fact,  the  insanity.  You  are  not, 
he  told  the  jury,  to  consider  insanity  according  to  the  definition 
of  medical  men,  especially  such  fantastic  and  shadowy  defini- 
tions as  are  to  be  found  in  Ray  (which,  I  may  say,  is  one  of  the 
very  best  books  on  insanity).  The  jury  must  decide  the  ques- 
tion themselves,  and  the  duty  is  not  to  be  delegated  to  medical 
men.  The  jury  must  bring  their  own  common  sense,  know- 
ledge of  mankind,  and  estimate  of  the  truth  to  bear  upon  the 
opinions  that  medical  men  may  give.''  His  lordship  went  on  in 
this  strain  to  denounce  and,  I  might  say,  disbelieve  such 
authorities  as  Bay  and  other  medical  writers,  and  preferred 
the  common  sense  of  jurors.  He  said  further,  **  Firstly, 
the  law  does  not  recognise  partial  insanity  in  the  ordinary 
sense  of  the  term;  and,  secondly,  if  from  the  evidence 
it  appears  that  the  panel  knew  he  was  punishable  for 
his  act  because  it  was  an  offence  against  the  law,  that 
is  enough  to  negative  insanity,  and  no  such  principle 
is  recognised  in  law  as  that  a  man,  allowing  a  fancy 
or  morbid  feeling  to  get  possession  of  his  mind  and  temper, 
although  it  disturbs  reason,  while  it  does  not  overthrow  it,  will 
escape  punishment.''  Again,  in  the  case  of  Arldey  in  1847,  he 
held  the  same  strong  views  against  the  opinions  of  medical  men, 
and,  in  charging  the  jury,  said,  "  You  are  not  to  allow  your- 
selves to  be  led  away  by  false  notions  of  insanity  which  seem 
to  be  creeping  into  the  Courts  of  justice.  The  question  for 
your  consideration  is,  whether  the  party  had  any  notion  that 
the  act  was  one  of  which  the  law  would  take  cognisance,  for 
that  is  the  only  test  which  a  jury  is  at  liberty  to  take." 

Lord  Cockbum  said  it  was  almost  utterly  impossible  to 
give  an  exact  definition  of  insanity,  and,  in  charging  the  jury 
in  the  case  of  Denny  Scott  in  1853,  he  said,  "  By  this  law 
insanity,  not  weakness  or  peculiarities,  or  absurd  fits  of  anger 
or  malice,  but  absolute  insanity  at  the  moment  and  in  the  very 
act,  saved  the  patient  from  criminal  responsibility ;  and  most, 
if  not  all,  the  cases  come  within  three  classes — first,  where  the 
actor  was  incapable  of  knowing  what  he  was  doing;  second, 
where  the  actor,  although  aware  of  what  he  was  doing,  was 
under  an  impulse  so  irresistible  to  him  that  he  was  not  a  free 
agent;  and,  third,  there  is  the  case  in  which  the  moral  per- 
ceptions are  obliterated  and  the  sense  of  the  differences  between 
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right  and  wrong  is  distinguished."  In  the  case  of  Smith  and 
Campbdly  where  the  charge  was  wilful  fire  raising,  and  a  plea 
of  insanity  was  put  forward  for  one  of  the  accused.  Lord 
Justice-Clerk  Hope  had  another  fling  at  the  medical  men.  In 
charging  the  jury  he  said,  "  I  will  tell  you  what  is  not  insanity. 
First,  the  law  does  not  countenance  moral  insanity,  i.e.,  irre- 
sistible impulse,  by  which  a  man  is  driven  into  crime,  while 
it  is  not  proved  that  his  reason  is  destroyed.  If  a  man  chooses 
to  indulge  violent  passions  or  to  brood  over  resentment  arising 
from  light  or  trivial  causes  until  he  works  himself  up  into  a 
rage  against  others,  and  then  commits  acts  of  violence  against 
them,  if  his  reason  is  not  destroyed,  though,  in  such  a  state  of 
mind,  it  may  be  disturbed,  that  does  not  amount  to  legal 
insanity.  Second,  there  is  no  such  thing  admitted  in  law  as 
partial  insanity,  give  it  whatever  name  you  choose — mono- 
mania or  anything  else.  Third,  there  must  be  absolute  aliena- 
tion of  reason — an  entire  overthrow  of  reason.  Fourth,  you 
are  not  to  allow  conclusions  of  medical  men  to  supply  links 
of  evidence  in  the  matter  of  fact.  It  is  very  fortunate  such  is 
the  law  and  such  the  duty  of  the  jury,  because  men  of  common 
sense  and  acquainted  with  the  ordinary  actions  of  mankind, 
not  taking  up  any  particular  views  on  insanity  whatever,  but 
acting  upon  the  dictates  of  their  own  good  sense,  are  far  better 
judges  than  either  medical  men  or  lawyers  as  to  that  state  of 
mind  which  should  exempt  a  man  from  liability  to  punishment 
for  a  criminal  act.  I  repeat,  you  are  not  to  take  the  indulgence 
of  passion  nor  that  state  of  mind  produced  by  brooding  over 
imaginary  injuries  as  equivalent  to  insanity."  Lord  Cowan,  in 
the  case  of  M'Fadyen  in  1860,  affirmed  the  law  as  laid  down 
in  Gibson's  case  and  the  opinions  of  the  English  judges  there 
referred  to,  and  insisted  that  to  be  insane  the  panel  must  not 
possess  intellect  enough  to  know  the  distinction  between  right 
and  wrong. 

Now  I  come  to  Lord  Justice-Clerk  Inglis'  opinion  of 
the  state  of  the  law  in  the  case  of  MUne  in  1863.  In 
that  case  he  said,  ^'  The  doctrine  of  criminal  responsibility 
is  exceedingly  simple.  If  a  person  knows  what  he  is  doing 
— that  is  to  say,  if  he  knows  the  act  that  he  is  committing — 
if  he  knows  also  the  true  nature  and  quality  of  the  act,  and 
apprehends  and  appreciates  its  consequences  and  effects,  that 
man  is  responsible  for  what  he  does.  If,  from  the  operation 
of  mental  disease,  he  does  not  know  what  he  is  doing,  or  if, 
although  he  knows  what  is  the  act  that  he  is  performing,  he 
cannot  appreciate  or  understand  either  its  nature  or  its  quality, 
its  consequences  or  its  effects,  then  he  is  not  responsible.     If 
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you  are  once  Batisfied  that  accused  was  under  the  influence 
of  insane  delusions  at  the  time  the  act  was  committed,  you 
have  no  occasion  to  inquire  further  whether  he  knew  what 
was  right  from  what  was  wrong,  or  whether  he  knew  what  was 
murder  in  the  eye  of  the  law,  or  what  was  a  punishable  act. 
You  must  be  satisfied  that  the  person  is  in  a  condition  of 
mental  disorder  or  disease.^'  You  will  observe  that  Lord 
Inglis  was  the  first  Justiciary  judge  to  disagree  with  the  test 
known  as  the  knowledge  of  right  from  wrong.  In  this  same 
case  he  also  expressed  a  very  important  opinion  with  regard 
to  the  effect  of  drink  in  insanity  pleas.  It  was  as  follows :  — 
^*  If  there  be  such  insanity,  it  matters  not  what  was  the  exciting 
cause  of  that  insanity.  It  may  be  drunkenness,  or  it  may 
be  indulgence  in  any  other  vicious  propensity,  it  is  of  no  con- 
sequence which  it  is,  if  insanily  is  actually  produced  and  is 
present  at  the  time.''  I  may  here  tell  you  that  an  entirely 
contrary  opinion  was  expressed  by  Lord  Ardwall  in  charging 
the  jury  in  a  recent  murder  trial  before  him  in  Glasgow. 
Lord  Justice-General  M*Neil,  in  the  case  of  Bryee  in  1864, 
considered  that  a  paroxysm  of  monomania  was  not  sufficient 
to  acquit  a  prisoner,  his  view  being  that  the  prisoner  must  be 
bereft  of  mind.  He  also  added  that  the  question  of  whether 
a  man  is  insane  or  not  is  a  question  of  fact,  and  it  is  not  a 
medical  question.  Now,  the  last  important  case  before  that  of 
Dingwall  was  the  case  of  Andrew  Brown  in  1866,  and  in 
charging  the  jury  Lord  Justice-Clerk  Inglis  reiterated  his 
former  opinions,  and  added,  ''  There  must  be  mental  disease, 
not  a  person  of  violent  or  passionate  temper  or  reduced  to  a 
state  of  weakness  by  the  indulgence  of  bad  habits,  or  state 
of  deep  moral  depravity.  These  were  things  which  had  nothing 
to  do  with  insanity." 

I  now  come  to  the  stage  when  the  verdict  of  culpable 
homicide  could  be  returned  if  the  plea  of  insanity  was  estab- 
lished. Lord  Deas'  rule  of  law  to  that  effect  was  certainly 
overlooked  or  kept  back  from  juries  by  all  the  other  judges 
until,  as  I  have  said.  Lord  McLaren  affirmed  it  in  1886.  Lord 
Justice-Clerk  Moncreiff  took  no  notice  of  the  new  proposition  in 
the  case  of  Mrs.  Eliza  Sinclair y  in  1871,  although  Dr.  Laycock, 
Edinburgh,  stated  as  a  witness  in  that  case  that  there  might 
be  insanity  without  any  delusion  or  affection  of  the  intellect, 
and  that,  indeed,  such  insanity  was  very  common.  In  charging 
the  jury  Lord  Moncreiff  said,  "  The  test  of  sanity  by  applying 
the  knowledge  of  right  from  wrong  will  not  help.  Uncon- 
trollable impulse  means  an  impulse  uncontrollable  through 
mental  disease,  and  therefore  mental  disease  must  be  present.'' 
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Again,  in  the  case  of  Miller,  in  1874,  Lord  Justice-Clerk 
Moncreiff  did  not  refer  to  the  rule  laid  down  by  Lord  Deas, 
and  in  charging  the  jury  said,  in  referring  to  insanity,  '^It 
is  not  a  question  of  medical  science,  neither  is  it  one  of  legal 
definition.  It  is  a  question  for  your  common  and  practical 
sense.  It  is  entirely  imperfect  and  inaccurate  to  say  that  if  a 
man  has  a  conception  intellectually  of  moral  or  legal  obligation 
he  is  of  sound  mind.  Better  knowledge  of  the  phenomena  of 
lunacy  has  corrected  some  loose  and  inaccurate  language  which 
lawyers  used  to  apply  in  such  cases.  A  man  may  be  entirely 
insane  and  yet  may  know  well  enough  that  an  act  which  he 
does  is  forbidden  by  law.  It  is  not  a  question  of  knowledge, 
but  of  soundness  of  mind.  He  may  form  and  understand  the 
idea  of  right  and  wrong  and  yet  be  hopelessly  insane."  Lord 
Ardmillan  likewise  took  no  notice  of  Lord  Ueas'  rule  of  law 
in  charging  the  jury  in  the  case  of  Tieniey  in  1876.  He  said, 
*'  Liability  to  sudden  susceptibility,  to  provocation,.  suUenness, 
ill-temper,  silence,  gloom,  none  of  these  would  do.  All  these 
might  exist  without  the  deprivation  of  reason,  that  shattering 
of  the  powers  of  the  mind  which  constitutes  insanity.'^  Simi- 
larly, in  the  case  of  Maeldin,  in  1876,  Lord  Justice-Clerk 
MoncreifE,  in  charging  the  jury,  said,  **  If  the  prisoner  be  of 
sound  mind,  if  it  be  not  proved  that  his  mind  is  unsound, 
even  although  he  may  be  of  feeble  or  excitable  mind  or 
variable  temperament,  driven  about  by  jealousy,  or  pride,  or 
self-consequence,  or  anger,  or  temper,  moved  by  trifles,  or 
indifferences  to  grave  considerations,  he  is  responsible.  While 
the  human  mind  is  liable  to  all  the  shades  of  such  conditions 
none  of  them  indicate  insanity,  unsoundness  of  mind,  unsound- 
ness by  reason  of  disease."  He  also  repeated  that  juries  were 
better  judges  of  insanity  than  doctors  or  lawyers,  and,  finally, 
in  the  case  of  Bcurr,  in  1876,  his  lordship  again  said,  in  charg- 
ing the  jury,  **  The  question  of  sanity  or  insanity  is  a  question 
of  fact.  It  is  neither  a  question  of  law  nor  a  question  of 
science.  The  question  is,  was  the  man's  mind  diseased?  was 
he  the  victim  of  unsound  thought?  " 

It  is  tolerably  clear,  therefore,  that  Lord  Justice-Clerk 
MoncreiJE  differed  with  Lord  Deas  about  the  rule  of  law  I 
have  referred  to,  as  laid  down  by  the  latter ;  and  if  Lord  Deas 
had  not  reaffirmed  and  defined  his  proposition  time  and  again 
in  cases  subsequent  to  that  of  Dingwally  it  is  very  doubtful  if 
at  the  present  day  the  punishment  for  crime  would  be  as 
humane  and  equitable  as  it  is. 

To  illustrate  the  growth,  as  I  might  call  it,  of  this  proposi- 
tion I  will  quote  to  you  Lord  I>eas'  opinions  subsequent  to 
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the  case  of  DingwaU  already  referred  to.  In  doing  so  I  will 
be  as  brief  as  possible.  The  first  is  the  case  of  Grainger^  in 
1878.  It  was  a  case  of  delirium  tremens,  and  Lord  Deas 
charged  the  jury  in  the  same  way  as  he  did  in  the  case  of 
Dingwall,  He  said  also,  "  I  do  not  impugn  the  doctrine  of 
Lord  Inglis  when  he  said  if  there  was  insanity  it  mattered  not 
what  was  the  exciting  cause  of  that  insanity,  whether  drunken- 
ness or  anything  else."  He  added,  "  A  weak  or  diseased  state 
of  mind,  not  amounting  to  insanity,  might  competently  form 
an  element  to  be  considered  in  the  question  between  murder 
and  culpable  homicide."  The  next  case  is  that  of  Fergtuony 
in  1881.  There  Lord  Deas,  in  charging  the  jury,  said,  "  Mere 
weakness  of  mind  was  not  insanity.  If  the  prisoner  had 
capacity  enough  to  know  that  murder  was  a  crime  against  the 
law  and  punishable  by  the  law,  that  it  was  a  crime  to  kill  his 
wife  either  from  jealousy  or  any  other  cause,  then  he  was  liable 
to  the  law  and  to  punishment  in  a  greater  or  lesser  degree, 
according  to  circumstances,  whatever  legal  category  his  crime 
might  fall  under.  Weakness  of  mind  could  reduce  a  charge 
of  murder  to  culpable  homicide,  and  he  felt  called  upon  to  lay 
that  down  explicitly,"  and  he  confirmed  the  Dingwall  decision. 
That  doctrine  was  founded  on  a  principle  of  natural  justice, 
which  recognised  what  was  termed  murder  in  the  first 
and  second  degree,  i.e.y  murder  and  culpable  homicide. 
The  undoubted  fact  that  under  an  indictment  for  murder 
a  verdict  might  be  returned  of  culpable  homicide,  although  not 
alternatively  libelled,  of  itself  sufficiently  proved  that  we  had 
in  our  law  the  principle  he  laid  down  in  Dingwall's  case. 
There  may  be  (he  said)  a  state  of  mind  bordering  on,  but  not 
amounting  to,  insanity,  which  may  materially  affect  the  punish- 
ment of  such  an  individual,  and  may,  under  an  indictment  for 
murder,  entitle  a  jury,  if  they  see  cause,  to  return  a  verdict 
of  culpable  homicide.  Then  in  Hden  Brown's  case,  in  1882, 
Lord  Deas  expressed  the  same  opinion,  and  said,  '*  If  the  jury 
were  of  opinion  that  she  was  a  person  of  weak  mind,  that 
opinion  would  entitle  them  to  hold  her  guilty  not  of  murder, 
but  culpable  homicide."  In  the  same  year,  in  the  case  of 
Francis  Gove^  which  was  the  last  case  of  the  kind  before  Lord 
Deas,  he  said,  in  charging  the  jury,  '^  The  evidence  of  medical 
men  in  questions  of  this  kind  was  no  more  valuable  than  the 
common-sense  judgment  of  the  associates  and  friends  of  the 
panel.  If  there  was  a  certain  degree  of  weakness  of  mind 
about  him,  it  was  within  their  power  to  take  that  into  account 
to  the  extent  of  returning  a  verdict  of  culpable  homicide  when 
otherwise  they  would  return  a  verdict  of  murder.      The  view 
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taken  in  DingwalVs  case  was  now  the  recognised  law  of  the 
land."  Criminals  in  the  past  and  criminals  hereafter  have 
therefore  to  thank  Lord  Deas  for  laying  down  as  the  law  of 
Scotland  the  proposition  that  there  can  exist  a  degree  of 
insanity  not  strong  enough  to  destroy  criminal  responsibility, 
but  yet  sufficient  to  restrict  the  punishment  and  to  bring  the 
verdict  down  from  that  of  guilty  of  murder  to  guilty  of 
culpable  homicide. 

Lord  McLaren  was  the  first  judge  to  follow  Lord  Deas' 
opinion,  and  in  the  case  of  Margaret  Brown,  in  1886,  he  stated 
to  the  jury,  "  Courts  of  law  had  regard  to  the  nature  and  con- 
sequences of  the  acts  committed  and  not  much  to  the  nature  and 
character  of  the  disease.  If  the  act  was  done  under  some 
momentary  hallucination,  induced  by  drunkenness,  it  was 
within  their  province  to  find  culpable  homicide/'  He  also 
approved  of  the  view  that  it  matters  not  in  law  whether  the 
insanity  was  caused  by  indulgence  or  any  other  cause,  she 
was  not  responsible.  Lord  Justice-Clerk  Eingsburgh  also 
affirmed  Lord  Deas'  view  in  the  case  of  John  MtuDonald^  in 
1890,  but  he  remarked  that  he  did  so  with  some  difficulty. 
That  case  was  one  where  drink  had  to  do  with  the  crime.  In 
charging  the  jury  he  said,  *^  Aberration  of  mind  cau^  by  a 
drinking  bout  is  not  insanity.  He  must  be  under  madness 
and  not  the  influence  of  alcohol.  While  drunkenness  is  no 
excuse,  yet  if  the  means  adopted  were  not  of  themselves  likely 
to  lead  to  bad  residts,  and  if  there  was  no  malice  aforethought 
here,  then  the  fact  that  the  man  was  in  a  drunken  state  may  be 
considered  in  determining  the  question  between  murder  and 
culpable  homicide."  The  Lord  Justice-Clerk  expressed  a 
similar  opinion  in  the  case  of  Kane  in  1892,  and  quoted  his 
opinion  in  MacDonald's  case  to  the  jury. 

The  law  was,  perhaps,  never  carried  so  far  as  it  was  in  the 
case  of  Robert  Smith,  Aberdeen,  in  1893.  That  case  was  one 
where  accused  shot  a  fellow-servant  as  a  result  of  his  having 
received  a  series  of  verbal  abuses  from  the  deceased.  In 
charging  the  jury  Lord  MXaren  referred  to  Lord  Deas'  opinion, 
when  he  laid  down  the  rule  that  even  where  the  effect  upon  the 
brain,  resulting  from  habitual  intoxication,  fell  short  of 
delirium  tremens  or  imbecility,  and  was  such  as  to  leave  a  man 
responsible,  yet  the  mind  was  thoroughly  impaired  or  disturbed 
from  its  proper  balance,  so  that  the  man,  although  sane  enough 
with  regard  to  business  transactions  or  the  ordinary  affairs 
of  life,  was,  in  regard  to  this  particular  matter,  incapable  of 
fully  understanding  what  he  was  doing  and  the  consequences 
of  it,  that  was  a  case  where  a  jury  might  hold  that  accused 
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was  only  guiliy  of  the  second  degree.  He  continnedy  "^fow 
if  it  were  the  law  that  a  state  of  mental  disturbance  brought 
on  by  a  man's  own  fault  by  his  own  intemperance,  going  the 
length  of  producing  a  physiological  disturbance  of  tibe  brain, 
might  to  that  extent  excuse  him,  it  seems  to  me  that  the  same 
result  must  follow'  when  the  disturbance  of  the  mental  equipoise 
was  not  due  to  a  man's  own  fault,  but  to  his  being  subjected 
to  a  system  of  incessant  persecution."  The  verdict  was  culpable 
homicide.  Another  very  important  case  is  that  of  Ellen 
Abererombie  in  1896.  This  was  a  case  of  puerperal  mania, 
and  even  acute  physical  suffering  seems  to  have  been  dealt  with 
as  an  excuse  for  bringing  in  a  verdict  of  culpable  homicide. 
In  charging  the  jury  Lord  M'Laren  said,  "It  is  a  perfectly 
legitimate  topic  of  consideration  that,  according  to  the  evidence, 
the  act  was  done  immediately  after  delivery  and  apparently 
without  premeditation,  at  a  time  when  the  woman  would  be 
experiencing  acute  physical  suffering,  when  she  was  alone  and 
without  assistance,  and  had  apprehensions  as  to  the  disclosure 
of  her  condition.  This  may  justify  a  verdict  of  culpable 
homicide,  though  the  evidence  of  the  panel's  mental  state 
may  not  be  such  as  to  justify  an  acquittal  on  the  ground  of 
insanity.** 

(To  he  concluded.) 


Jpiteratttrt. 


Prinoiplbs  of  thb  Law  of  Real  Propertt.  By  the  late  Joshua 
Williams,  of  Lincoln's  Inn,  Q.C.  The  twentieth  edition. 
Rearranged  and  partly  rewritten  by  his  son  Cyprian  Williams, 
of  Lincoln's  Inn,  Barrister-at-Iaw,  LL.B.  London:  Sweet  A 
Maxwell,  Limited.     1 906.     (21s.) 

The  name  of  '*  Williams  "  has  for  fully  half  a  century  been 
familiar  to  readers  of  text-books  on  English  law,  Joshua 
Williams  as  the  author  of  manuals  on  Personal  Property  as  well 
as  on  Real  Property,  and  Sir  Edward  Yaughan  Williams  as  the 
author  of  a  treatise  on  Executors  and  Administrators.  Pub- 
lished originally  in  1845,  the  Principles  of  the  Law  of  Real 
Property  went  through  fourteen  editions  between  then  and 
1882,  at  which  date  Mr.  Cyprian  Williams's  connection  as  editor 
wiih  the  book  commenced.  In  one  of  the  more  recent  editions 
edited  by  him,  the  work  underwent  at  his  hands  a  process  of 
re-arrangement  and  re-writing;  and  now  very  little  of  the 
original  work  remains.  The  principal  changes  made  upon  the 
work  in  the  present  edition  are  changes  due  to  the  Land 
Transfer  Rules  of  1903,  these  being  one  of  the  sets  of  rules 
issued  in  pursuance  of  the  Acts  relating  to  the  registration  of 
title,  now  compulsory  in  the  county  and  city  of  London.     The 
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work,  being  designed  as  ''  a  firat  book  for  the  use  of  students  in 
conveyancing/'  and  admirably  answering  to  that  description, 
is  just  the  book  for  the  Scots  lawyer  desiring  to  look  into  a 
point  in  English  conveyancing,  so  as  to  be  in  a  position  to 
proceed  intelligentlv  in  his  correspondence  with  his  English 
agent  and  to  roughly  advise  his  client. 


Principlbs  of  the  Law  op  Partnbrship.  By  Arthur  Underbill, 
LL.D.,  of  Lincoln's  Inn,  Barrister-at-law.  Second  edition. 
London  :  Butterworth  k  Co.      1906. 

This  admirable  and  lucid  little  book  on  the  Principles  of  the 
Law  of  Partnership  has  reached  its  second  edition.  It  makes, 
as  our  readers  may  recollect,  no  claim  to  the  position  of  a 
text-book,  but  nevertheless  it  generalises  the  main  features  of 
the  subject  and  illustrates  them  in  a  venr  readable  and  concise 
way  by  a  description  of  the  subjects  of  manv  of  the  leading 
cases,  and  not  merely  by  their  citation.  The  book  is  avowedly 
founded  on  Lord  Lindley's  great  work  on  Partnership,  but  the 
law  student  or  the  commercial  man  who  likes  to  be  his  own 
lawyer  is  apt,  on  consulting  so  elaborate  a  treatise,  to  lose 
sight  of  the  wood  for  the  trees,  and  we  know  of  no  book  which, 
in  140  pages,  gives  so  readable  and  accurate  a  view  of  the 
main  principles  of  the  law  of  partnership  as  Dr.  UnderhiU's. 
In  this  edition,  a  print  of  the  Partnership  Act,  1890,  has  been 
added  as  an  appendix,  which  increases  its  usefulness,  and  the 
cases  cited  have  been  brought  well  down  to  date. 


Ths  Jxstitutss  of  Justinian.  Translate  into  English,  with  an 
Index.  By  J.  B.  Moyle,  D.C.L.,  of  Lincoln's  Inn,  Barrister- 
at-law.  Fourth  edition.  Oxford:  The  Clarendon  Press. 
1906. 

It  is  unnecessaiT  at  this  time  of  day  to  praise  the  accurate 
and  scholarly  translation  of  Justinian's  Institutes  by  Professor 
Movie.  It  is  now  in  its  fourth  edition,  and  bids  fair  to  become 
itself  a  classic  text.  Little  chan^  has  been  made  since  it  was 
first  published  as  a  part  of  his  edition  of  Justinian's  Institutes, 
but  a  few  phrases  have  been  altered,  and  one  or  two  errors  and 
omissions  which  had  been  pointed  out  by  various  friendly 
critics  in  the  press  have  been  corrected.  It  is  a  keen  critic, 
however,  who  will  find  them,  and,  while  the  accuracy  of  the 
translation  may  have  been  improved,  the  English  is  as  readable 
as  ever. 


J^sriM  ixtnsi  (Sbhthnrg^* 


Parliament  House,  3ftA  Mayy  1906. 
The  Court  met  for  the  summer  session  on  Saturday,  12th  May, 
only  to  adjourn  till  Wednesday,  16th,  on  account  of  Tuesday, 
the  16th,  being  the  term  day — a  most  inconvenient  arrangement 
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for  starting  a  sessioii  of  judicial  business,  and  which  is  due 
entirely  to  the  dates  fixed  by  the  Court  of  Session  Act  of  1868. 
When  that  much-to-be-desired  event  happens,  the  passing  of 
a  new  Court  of  Session  Bill  by  the  House  of  Commons,  it  is 
to  be  hoped  there  will  be  a  complete  re-arrangement  of  dates 
of  meeting  and  rising  of  the  Court,  the  abolition  of  the  February 
week,  new  boxing  arrangements,  and  many  other  needed  im- 
provements in  procedure,  such  as  have  often  been  suggested  in 
these  pages. 

As  I  observed  in  my  last  letter,  we  ought  to  have  a  busy 
summer  session,  in  view  of  the  large  mass  of  new  business 
which  has  been  brought  into  Court  or  is  waiting  disposal.  The 
Inner  House  may  be  said  to  be  now  blocked  with  business,  as, 
in  addition  to  the  86  cases  in  the  First  Division  rolls  and  the 
108  cases  in  the  Second  Division,  54  cases,  consisting  of 
appeals,  reclaiming  notes,  &c.,  were  in  the  single  bills  of  the 
First  Division  on  12th  current  (first  sederunt  day),  and  15 
appeals,  reclaiming  notes,  &c.,  in  the  single  bills  of  the  same 
Division  on  16th  current  (the  second  sederunt  day),  giving  a 
total  amount  of  155  causes  to  be  disposed  of  by  the  First 
Division  in  ten  weeks,  while  the  Second  Division,  which  had, 
as  we  have  seen,  108  causes  waiting  hearing,  had  in  the  single 
bills  on  12th  current  12  appeals,  reclaiming  notes,  &c.,  and 
on  16th  current  3  additional  appeals,  thus  giving  them  123 
cases  to  dispose  of  during  this  session. 

Indeed,  the  amount  of  business  in  both  Divisions  is  such  that 
it  will  be  well-nigh  impossible  for  them  to  overtake  it  to  an 
appreciable  extent  by  20th  July,  and  I  shall  not  be  surprised 
if  we  witness  on  the  Mondays  during  the  winter  session  a 
recurrence  to  the  state  of  matters  which  occurred  in  the  years 
1868-69,  viz.,  the  revival  of  the  Court  for  "  remitted  causes," 
provided  by  iJie  Act  of  1868,  and  which  has  not  sat  for  thirty-five 
years. 

This  Court  for  remitted  causes  was  created  by  the  8th 
section  of  the  Court  of  Session  Act  of  1868,  which,  inter  alia, 
provides  that  "it  shall  further  be  competent  for  the  Court 
from  time  to  time,  by  Act  of  Sederunt,  to  appoint  any  four 
Lords  Ordinary  to  meet  as  a  Court  at  such  times  as  shall  be 
specified  in  the  Act  of  Sederunt  for  the  purpose  of  hearing 
and  disposing  of  such  causes  standing  on  the  rolls  of  the  First 
and  Second  Divisions,  not  being  causes  which  have  come  into 
the  Division  by  reclaiming  note  against  the  judgment  of  a 
Lord  Ordinary,  and  to  appoint  one  or  more  of  the  depute  clerks 
of  Session  to  act  as  clerk  or  clerks  of  said  Court,  and,  further, 
by  Act  of  Sederunt  to  make  all  regulations  as  to  the  causes 
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which  shall  from  time  to  time  be  so  heard  and  disposed  of, 
and  the  senior  Lord  Ordinary  present  shall  preside  and  shall 
sign  the  judgment  of  said  Court,  and  such  judgment  shall  have 
the  same  effect  in  all  respects  as  a  judgment  of  one  of  the 
Divisions  of  the  Inner  House  of  the  Court."  By  the  Act  of 
Sederunt  following  on  this  statute,  passed  on  14th  October, 
1868,  I  find  that  the  Court  appointed  the  four  senior  Lords 
Ordinary  to  meet  as  a  Court  on  certain  specified  days  in 
November  of  that  year  for  the  purpose  of  hearing  sind  disposing 
of  such  causes  as  might  be  remitted  to  them  from  the  rolls  of 
the  First  and  Second  Divisions  of  the  Court,  and  which  causes 
were  to  be  entered  in  a  roll  to  be  called  the  "  Roll  of  Remitted 
Inner  House  Causes,"  in  the  order  of  the  dates  on  which  the 
said  causes  were  enrolled  in  the  rolls  of  the  First  and  Second 
Divisions  respectively.  This  roll  was  appointed  to  be  made  up 
and  kept  by  the  clerk  of  the  senior  Lord  Ordinary,  and, 
according  to  my  recollection,  it  consisted  entirely  of  advocations 
from  the  inferior  Courts — appeals  as. a  mode  of  review  having 
been  for  the  first  time  introduced  into  the  Court  of  Session  by 
the  Act  of  1868.  According  to  my  recollection,  this  Court 
sat  at  various  dates  during  1868  and  1869,  and  consisted  of 
Lords  Jerviswoode,  Ormidale,  Barcaple,  and  Mure.  In  course 
of  time  they  worked  off  all  the  arrears  of  business  of  this  kind 
standing  in  the  rolls  of  both  Divisions,  which  were  then  very 
congested,  and,  so  far  as  my  memory  goes,  since  that  date 
this  Court  has  not  again  been  brought  into  existence  owing  to 
the  condition  of  the  rolls  of  either  Division.  It  is  therefpre 
highly  probable  that  we  shall  see  a  roll  and  Court  of  remitted 
causes  sitting  in  the  Justiciary  Court  in  October  next,  presided 
over  by  Lord  Ardwall  as  senior  judge,  and  having  as  his 
colleagues  Lords  Dundas,  Johnston,  and  Salvesen. 

The  Lord  Advocate  appears  to  be  desirous  of  carrying 
through  some  legislation  this  session  for  our  northern  kingdom, 
for  he  has  already  introduced  the  Fatal  Accident  Inquiries 
Amendment  Act,  the  Royal  Institution  statute  for  reconstitut- 
ing the  Board  of  Manufactures,  and  he  is  also  to  endeavour 
to  introduce  and  pass  the  Sheriff  Court  Amendment  Act,  which 
will  give  effect  to  the  report  by  the  Commission  appointed 
several  years  ago.  Tlie  Fatal  Accident  Inquiries  Act  is  certainly 
in  need  of  amendment^  for,  as  at  present  conducted,  these  trials 
leave  the  juries  no  discretion  but  to  return  a  formal  verdict 
of  the  cause  of  death,  and  there  is  no  latitude  in  the  present 
procedure  beyond  a  simple  inquiry-  as  to  how  the  fatal  occur- 
rence took  place.  The  amending  Act,  it  is  understood,  will 
allow  every  facility  of  inquiry,  and  give  the  Sheriff  or  the 
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authorities  power  to  extend  the  scope  of  investigation  and  the 
juries  power  to  make  suggestions  or  express  opinions,  or  other- 
wise to  give  effect  to  the  views  taken  by  them  on  all  the  subjects 
brought  before  them.  The  Sheriff  Court  Act  is  also  much 
needed  in  the  interests  of  efficiency  and  despatch,  while  the 
Board  of  Manufactures  Amending  Act  is  only  doing  justice  to 
the  interests  of  art  in  Scotland,  both  as  to  housing  and  efficient 
administration.  Owing  to  the  large  Government  majority 
and  the  preponderance  of  Liberal  and  Labour  members  for 
Scotland,  there  appears  to  be  every  hope  of  these  three  measures 
being  passed  this  session. 

The  appointment  of  a  Royal  Commission  "  to  inquire  and 
report  upon  the  expediency  of  instituting  in  Scotland  a  system 
of  registration  of  title  in  Scotland,''  recently  announced,  is  a 
step  to  be  highly  commended  in  view  of  the  numerous  con- 
veyancing statutes  passed  since  1845,  the  cost  of  registration 
and  the  continued  existence  of  the  various  Burgh  Registers  of 
Sasines  in  Scotland,  as  alse  the  chronic  discontent  among  the 
staff  of  the  Register  of  Sasines,  the  continued  use  of  what  is 
known  as  the  "search  sheet'' — all  these  and  other  anomalies 
have  helped  to  bring  about  this  result.  Not  so  very  long  ago 
Lord  Balfour  of  Burleigh  laid  on  the  table  of  the  House  of 
Lords  a  bill  authorising  the  use  of  a  process  of  photozincography 
for  reproducing  the  deeds  lodged  for  recording  in  the  Register 
of  Sasines.  This  was  the  result  of  the  Commission  presided 
over  by  Lord  Low ;  but  this  bill  was  never  proceeded  with,  and 
most  legal  reformers  who  are  aware  of  the  American,  colonial, 
and  German  mode  of  registration  of  title  are  hopeful  that, 
as  the  result  of  the  deliberations  of  the  new  Commission,  some 
less  cumbrous  and  cheaper  system  of  transmission  and  registra- 
tion will  be  found  without  completely  overturning  the  present 
practice.  Lord  Dunedin  is  to  be  chairman,  and  the  Commission 
includes  such  excellent  business  men  as  Sir  Samuel  Chisholm 
and  Mr.  C.  Fortescue  Brickdale,  while  the  large  legal  experience 
of  such  Edinburgh  practitioners  as  Mr.  Smith  Clark,  S.S.C. ; 
Mr.  W.  J.  Dundas,  W.S.  (ex-Crown  agent) ;  Mr.  Hope  Finlay, 
the  Keeper  of  the  Register  of  Sasines ;  Professor  Kennedy,  of 
Aberdeen;  and  that  well-known  M.P.,  Mr.  Munro-Ferguson, 
is  a  sufficient  guarantee  that  the  work  of  the  Commission  will 
be  well  performed. 

The  work  of  the  Churches  Commission,  instead  of  being 
nearly  accomplished,  seems  only  about  beginning,  as  the 
appointment  of  three  new  sub-Commissioners  was  recently 
announced  to  take  evidence  and  report  as  to  the  competing 
claims  in  the  Highland  churches  and  in  the  Hebrides.      Mr. 
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Pitman  had  some  very  long  sederunts  in  the  early  spring 
examining  witnesses,  and  now,  in  addition  to  continuing  to 
avail  themselves  of  his  services,  the  Commissioners  have  ap- 
pointed Mr.  Cochran-Patrick,  Mr.  James  Adam,  and  Mr.  W.  E. 
Mackintosh,  advocates,  each  to  take  up  portions  of  the  disputed 
cases,  and  I  expect  the  whole  summer,  and  possibly  part  of 
the  autumn,  will  be  spent  on  these  inquiries,  which  will  be 
a  costly  business  for  the  parties  interested. 

We  are,  it  is  said,  to  have  more  legislation  in  regard  to  the 
crofters.  As  has  been  pointed  out  several  times  in  these  pages, 
this  costly  Commission  has  for  years  been  practically  played 
out,  and  is  costing  the  country  £5000  a  year.  If  legislation 
comes,  it  ought  to  transfer  the  whole  duties  and  powers  to 
the  Congested  Districts  Board,  who,  for  some  years  past,  have 
been  doing  some  excellent  work  in  the  districts  covered  by 
the  Act  in  housing  and  ameliorating  the  lot  of  the  crofter. 
Some  of  the  members  of  the  Crofters  Commission  are  also  (e.r 
officio)  members  of  the  Congested  Districts  Board,  so  no  change 
of  men  would  be  required.  As  is  quite  well  known,  the  chair- 
man of  the  Crofters  Commission  (Sheriff  Brand)  has  been  laid 
aside  through  illness  for  some  time  past,  and,  I  should  imagine, 
has  been  unable  to  visit  the  Highlands  for  a  considerable 
period. 

I  see  Mr.  John  A.  Reid  has  asked  and  got  silk  during  the 
vacation — a  step  which  his  loiig  standing  at  the  bar  would 
have  entitled  him  to  have  got  long  ere  now,  when  so  many  of 
his  contemporaries,  and  even  his  juniors,  received  it.  Mr.  Beid 
had  for  long  a  good  junior  practice,  especially  in  poor  law  cases, 
was  a  most  successful  editor  of  the  Poor  Law  Magazine  for  some 
years,  and  ought  to  have  been  one  of  the  Advocates-depute 
uqder  the  present  Liberal  regime^  seeing  that  he  held  that 
appointment  under  two  Liberal  Administrations,  but  he  and 
Mr.  Lorimer  were  passed  over  on  the  recent  advent  of  the 
Liberals  to  power.  His  promotion  to  the  rank  of  K.C.,  on 
the  recommendation  of  the  Lord  President,  is  matter  of  con- 
gratulation to  himself  and  his  many  friends  in  the  House, 
where  his  genial  qualities  are  much  appreciated. 

It  was  recently  stated  that  Mr.  Price,  M.P.  for  Central 
Edinburgh,  with  some  of  his  political  allies  from  Scotland, 
was  anxious  to  get  the  report  of  the  Commission  appointed  two 
or  three  years  ago  to  inquire  into  the  accommodation  of  our  Law 
Courts  published  as  a  parliamentary  paper,  and  he  has  since 
tried,  but  in  vain,  to  allude  to  the  state  of  these  Courts  in  the 
House  of  Commons,  having  been  ruled  out  of  order  by  the 
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Speaker.  I  don't  think,  in  any  event,  that  that  report  is 
at  all  likely  to  see  the  light  of  day.  That  Commission  consisted 
of  Lord  Stormonth-Darling,  Mr.  W.  W.  Robertson,  H.M. 
Master  of  Works,  and  the  King's  Eemembrancer  (Sir  Kenneth 
Mackenzie),  and  it  was  believed  they  strongly  recommended  the 
erection  of  new  buildings,  which  have  been  estimated  to  cost 
£50,000.  Nothing  came  of  it,  as  the  Chancellor  of  the 
Exchequer  would  not  give  the  money,  and  nothing  will  come 
of  this  either,  in  view  of  the  many  pressing  demands  on  the 
present  Chancellor  of  the  Exchequer,  who  has  such  a  large 
number  of  claimants  at  his  heels  already.  True,  Mr.  Lewis 
Harcourt,  as  First  Commissioner  of  Works,  promises  us  a 
holiday  visit  of  inspection,  but,  as  I  have  said  before,  "  Blessed 
are  those  who  expect  little,  for  they  shall  not  be  disappointed." 
About  eighteen  months  ago  a  leading  Treasury  official  paid 
the  Court  a  visit  of  inspection,  and  was  shown  round  by  the 
superintendent,  but  with  no  result.  The  Courts  and  their 
whole  adjuncts  are  a  disgrace  to  civilisation,  and  would  not 
be  tolerated  in  England  or  Ireland  for  an  hour.  But  Scotland 
is  expected  to  stand  anything,  just  because  the  bulk  of  our 
members  hardly  ever  assert  themselves  regarding  legitimate 
grievances  in  the  northern  kingdom. 

I  regret  to  learn  that  the  health  of  Sheriff  Henderson,  who 
has  been  absent  on  sick  leave  during  the  spring,  has  not 
improved  by  his  visit  to  the^  South  of  France,  and  he  has  had 
to  apply  for  three  months  of  additional  leave.  Since  he  was 
promoted  from  Paisley  to  Midlothian,  Mr.  Henderson's  genial 
presence  and  conspicuous  ability  have  made  him  a  general 
favourite  in  the  Edinburgh  Sheriff  Court,  and  his  many  friends 
in  the  city  hope  his  health  will  soon  take  a  turn  for  the  better. 
Meantime,  his  duties  are  being  performed  by  Mr.  J.  E.  Qraham, 
advocate. 

Owing  to  the  recent  demise  of  Sir  William  John  Menzies, 
agent  for  the  Church  of  Scotland,  the  firm  of  Menzies,  Black, 
&  Menzies  has  been  dissolved,  one  of  its  members,  Mr.  A.  W. 
Black,  M.P.,  being  a  strong  Radical  and  Disestablishment 
M.P.,  and  Mr.  Alan  Menzies,  who  had  since  1893  been  asso- 
ciated with  his  father  in  the  work  of  the  Assembly,  became  a 
candidate  for  the  agency.  There  were  only  two  other  candi- 
dates, Mr.  W.  H.  Mill,  S.S.C,  chairman  of  the  Edinburgh 
School  Board,  and  Mr.  M*Lachlan,  W.S.  On  a  vote  being 
taken,  Mr.  Menzies  received  the  appointment  as  successor  to  his 
father  by  a  large  majority,  and  will,  I  have  no  doubt,  make  an 
excellent  legal  adviser  to  the  Church. 

On  26th  curt,  the  Lords  issued  another  Act  of  Sederunt 
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amending  the  Act  of  Sederunt  of  3rd  December,  1896,  anent 
the  admission  of  law  agents,  and  the  Act  of  Sederunt  of  same 
date  anent  the  fees  payable  to  the  Registrar  of  Law  Agents  in 
Scotland.  This  Act  of  Sederunt  is  printed  in  full  at  page  190 
of  this  issue.  It  is  chiefly  directed  to  the  first  and  second 
examinations  and  to  the  persons  exempt  from  going  through 
these  examinations  by  reason  of  their  holding  certificates.  I 
also  observe  that  the  fee  payable  to  Mr.  Donaldson,  the  clerk 
to  the  examiners,  for  each  certificate  of  exemption  has  been 
i-aised  to  lOs.  6d.,  and  that  payable  to  Mr.  Moir,  the  registrar, 
has  been  raised  from  28.  6d.  to  5s. 

Another  well-known  figure,  who  for  over  half  a  century 
was  connected  with  the  Court,  has  joined  the  majority  in  the 
person  of  Mr.  Peter  Simpson,  S.S.C,  at  the  age  of  seventy-six. 
Mr.  Simpson,  who  was  a  native  of  Perth,  where  he  got  his 
legal  training,  came  to  Edinburgh  early  in  the  fifties,  and 
was  for  a  long  series  of  years  Parliament  House  clerk  to  Messrs. 
Tods,  Murray,  &  Jamieson.  On  the  late  Mr.  William  Officer 
resigning  Lord  Mure's  clerkship  and  starting  in  business  for 
himself,  Mr.  Simpson  succeeded  him  as  his  lordship's  clerk, 
and  remained  with  that  well-known  judge  till  his  retiral  from 
the  bench  some  years  ago,  since  which  time  Mr.  Simpson  has 
practised  as  a  Solicitor  before  the  Supreme  Courts,  where  he 
was  well  known  and  esteemed  by  the  older  section  of  counsel 
and  agents. 

On  23rd  curt,  the  judges,  legal  societies,  eounsel,  and  agents 
attended  the  Lord  High  Commissioner's  Levee  at  Holyrood. 
At  the  request  of  the  Lord  President  the  judges  wore  their 
full-bottomed  wigs  and  crimson  and  white  robes  as  Lords  af 
Justiciary,  and  all  the  King's  Counsel  who  went  to  the  Levee 
also  wore  their  full-bottomed  wigs.  The  party  made  a  most 
imposing  show  on  their  journey  to  and  from  Holyrood  by  the 
High  Street,  Netherbow,  and  Canongate. 
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The  Temple,  31j^  May,  1906. 
The  proceedings  on  election  petitions  have  formed  during  the 
month  the  subjects  on  which  there  has  been  most  personal 
gossip  amongst  lawyers.  Maidstone  and  Yarmouth  have 
attracted  most  attention,  and  there  the  vagaries  of  Mr.  Justice 
Grantham  have  been  striking  features.  His  colleague  at 
Yarmouth  was  Mr.  Justice  Channell — a  man  whose  tempera- 
ment is  at  the  very  opposite  pole  from  Mr.  Justice  Grantham's. 
Mr.  Justice  Channell  is  a  lawyer,  above  all,  who  was  never  in 
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politics,  and  no  one,  unless  it  be  his  personal  friends,  can  say 
what  his  politics  are.  He  is  dry  and  undemonstrative,  and  he 
might  spend  his  life  trying  election  petitions  without  a  hint 
of  bias  being  made  against  him.  Mr.  Justice  Qrantham  is 
the  reverse  of  all  this.  He  was  the  very  type  of  the  platform 
party  politician  while  he  was  in  Parliament.  He  had  never 
much  reputation  as  a  lawyer  in  any  direction,  and  it  was  solely 
as  a  reward  for  his  politics  that  Lord  Halsbury  put  him  on  the 
bench.  This  is  a  well-known  fact,  and  he  has  not  had  the 
good  taste  to  render  it  as  little  conspicuous  as  might  be,  or 
to  spare  Lord  Halsbury  the  twinges  of  conscience  which  he 
should  have  whenever  he  reads,  as  he  frequently  must,  that 
Mr.  Justice  Grantham  has  been  "  putting  his  foot  into  it " 
once  more.  His  colleague  at  Maidstone  was  Mr.  Justice 
Lawrance,  another  political  appointment  which  caused  the 
greatest  dissatisfaction.  Mr.  Justice  Lawrance  was  even  more 
insignificant  both  as  lawyer  and  politician  than  Mr.  Justice 
Grantham.  But  if  Mr.  Justice  Lawrance  is  as  undistinguished 
on  the  bench  as  he  was  at  the  bar  and  in  Parliament,  he  has 
prudence  and  self-restraint,  and  is  irreproachable  in  word  and 
act,  and  is,  in  fact,  liked  and  admired  for  many  qualities. 
It  is  remarkable  that  Mr.  Justice  Grantham  should  have  been 
chosen  to  try  election  petitions.  Whatever  he  thinks  he  must 
blurt  out  in  the  crudest  and  most  unchosen  phraseology,  and 
his  thought  is  always  of  the  very  cheapest  and  most  common- 
place character.  His  diction  reminds  one  of  what  Lord 
Bowen  said  of  Lord  Justice  A.  L.  Smith,  in  other  respects 
a  very  superior  type  of  mind,  that  his  style  was  so  bare  as  to 
be  almost  indecent.  The  conversation  amongst  lawyers  recog- 
nises that  his  colleagues  must  have  had  a  trying  time, 
especially  Mr.  Justice  Channell.  It  is  said  that  he  has  had  a 
diplomatic  illness,  so  that  he  will  not  join  Mr.  Justice 
Grantham  in  what  remains  of  the  election  work.  It  is  even 
said  that  in  stage  whispers  heard  in  Court  his  comments  on 
his  "  brother's  "  views  and  rulings  were  of  a  kind  not  often 
heard  from  the  bench.  One  of  the  mildest  of  these  as  reported 
was,  "You  have  given  him  the  seat;  I'll  take  care  you  don't 
give  him  his  costs."  Even  Mr.  Justice  Lawrance,  who  would 
not  be  so  likely  to  have  an  attack  of  Grantham  on  the  nerves, 
is  reported  in  the  papers  as  saying  that  he  could  not  follow 
"  his  brother  "  in  throwing  over  a  whole  cartload  of  judicial 
opinions.  But  there  is  no  appeal  in  these  cases,  that  being 
provided  for  specially  by  the  Act  under  which  the  judges  were 
substituted  for  the  old  election  petition  committees  of  the 
House  of  Commons  itself.  The  experiences  of  Yarmouth  and 
Maidstone  have  brought  into  prominence  many  of  the  objec- 
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tions  which  were  urged  by  Chief -Justice  Cockburn  at  the  time 
against  the  judges  sitting  on  political  disputes.  He  may  have 
anticipated  some  of  the  indiscretions  of  which  Mr.  Justice 
Grantham  has  been  presenting  specimens.  Then,  of  course, 
there  is  the  objection  against  taking  two  judges  away  from 
their  proper  work  in  the  Courts.  If  it  were  not  for  this,  it 
might  be  suggested  that  the  election  Court  should  consist 
of  three  instead  of  two  judges,  and  this  would  at  least  remove 
some  of  the  suspicion  which  attaches  to  decisions  where  two 
judges  are  equally  divided,  and  one  of  them  has  plainly  shown 
political  bias.  There  is  talk  of  the  cases  at  Yarmouth  and 
Maidstone  being  brought  before  the  House  of  Commons,  but 
this  would  do  more  harm  than  good,  unless  those  who  take 
such  a  step  are  prepared  to  move  an  address  to  the  Crown,  as 
provided  when  the  conduct  of  judges  is  questioned.  To 
endeavour  to  review  the  facts  as  if  the  House  of  Commons  were 
a  Court  of  Appeal  would  be  to  usurp  a  function  which  it  does 
not  possess  in  any  other  class  of  legal  decisions  in  the  Courts. 
In  the  discussion  which  took  place  in  the  House  of  Lords 
on  the  Committee  stage  of  the  Criminal  Appeal  Court  Bill, 
the  Lord  Chancellor  made  a  statement  which  throws  some  light 
on  the  changes  which  it  would  introduce  into  the  judicial  body. 
The  Lord  Chancellor  said  it  would  probably  be  necessary  to 
create  three  judges,  with  a  salary  of  £5000  each,  and  that 
this  additional  expense  would  be  a  small  price  to  pay  for  such 
an  improvement  in  the  judicial  system.  There  is  no  doubt 
that  the  changes  which  would  be  introduced  into  the  Courts 
by  the  bill  have  not  been  properly  considered,  and  this  side  of 
the  question  is  really  more  difficult  than  the  essential  principle 
of  the  proposal  as  to  a  right  of  appeal  in  criminal  cases.  It 
has  become  more  evident  than  ever  now  that  before  this  right 
was  granted  the  legal  system  ought  to  have  been  overhauled, 
and  the  criminal  appeal  fitted  into  its  place  as  part  of  the  new 
machinery.  This  patching  up  is  never  successful.  Two  or 
three  years  ago  an  Act  was  passed  to  enable  a  third  division 
of  the  Court  of  Appeal  to  be  formed  by  the  Lord  Chancellor, 
the  Lord  Chief-Justice,  and  other  ex  officio  members  of  the 
Court  of  Appeal.  It  has  sat  only  once  or  twice  during  this 
time,  though  the  Court  of  Appeal  has  notoriously  not  been 
able  to  get  through  its  work.  The  present  Lord  Chancellor 
has  expressed  his  willingness  to  help  to  form  a  third  division 
after  the  Whitsuntide  holidays,  and  possibly  this  Court  may 
sit  for  a  time;  but,  if  it  does,  it  will  soon  be  found  that  ft 
cannot  be  kept  going,  and  it  will  go  to  sleep  again  for  a  year 
or  two.  But  whatever  is  done  about  judges  in  regard  to  the 
Criminal  Appeal  Bill,  it  is  clear  that  the  bill  itself  is  to  go 
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into  the  melting  pot,  and  it  will  come  out  something  very 
different  from  what  it  went  in.  Most  of  the  legal  members 
of  the  House  of  Lords — the  chief  exceptions  being  the  Lord 
Chancellor  and  Lord  James  of  liereford — have  made  a  dead- 
set  at  it  as  it  stands,  and  unless  their  opposition  is  removed 
it  cannot  get  through.  But  the  Lord  Chancellor  sees  that 
quite  clearly,  and  the  tone  of  his  speech  showed  that  he 
admits  the  force  of  the  objections  made  against  the  bill.  The 
Committee  stage  has  adjourned,  and  when  it  is  resumed  it  will 
very  likely  be  found  that  the  right  of  appeal  has  been  restricted 
to  cases  where  the  appellant  obtains  leave  to  appeal  from  the 
Court  itself  to  the  judge  at  the  trial,  and  that  the  Court  will 
not  be  given  the  power  to  reverse  the  verdict  of  the  jury  on 
facts.  The  Lord  Chancellor's  ideal  seems  to  be  to  put  the  right 
of  criminal  appeal  on  the  same  footing  as  the  right  of  civil 
appeal,  but  his  bill  does  more  than  that,  and  the  amendments 
would  really  more  nearly  accomplish  the  Lord  Chancellor's 
intentions.  Thus,  where  there  was  misdirection,  or  non- 
admission  of  evidence,  or  wrongful  admission,  the  Court  would 
send  the  case  for  a  new  trial,  as  is  done  now  in  civil  cases. 
There  is  no  more  valuable  provision  in  the  bill,  if  it  can  be 
made  workable,  than  that  for  a  review  of  the  sentences  inflicted 
by  criminal  Courts.  For  instance,  there  is  a  Court  in  London 
which  tries  all  classes  of  criminal  offences  short  of  murder. 
A  barrister  in  practice  at  that  Court  told  me  the  other  day 
that  the  whole  bar  is  shocked  and  indignant  at  the  severity 
of  the  sentences  that  are  passed  there.  Yet  everybody  is 
powerless  to  resent  what  they  feel  is  an  outrage  on  justice.  It 
would  be  well  if  judges  of  this  kind  were  brought  into  the 
light  of  publicity,  as  they  would  be  if  there  were  a  Criminal 
Appeal  Court. 

The  mention  of  appeal  in  civil  cases  reminds  me  of  a  new 
book  just  published,  which  is  of  great  interest  to  all  who  care 
for  legal  anecdote  and  personal  descriptions  of  judges  and 
advocates,  and  incidents  connected  with  legal  life  generally. 
This  is  the  ''  Reminiscences  of  an  Old  Solicitor,"  and  is  the 
work  of  Sir  John  Hollams,  who  and  whose  firm  have  been 
for  many  years  at  the  very  head  of  the  solicitor  branch  of  the 
profession.  He  had  the  remarkable  tribute  paid  to  him  at  a 
dinner  in  the  Middle  Temple  Hall,  when  most  of  the  judges 
of  the  bar  attended  to  do  him  honour.  In  one  passage  of  his 
book  he  describes  the  beneficial  changes  in  legal  procedure, 
especially  in  pleadings,  introduced  by  the  Judicature  Acts. 
But  he  goes  on  to  say  that  all  this  benefit  has  been  counter- 
balanced by  the  expense  and  delay  caused  by  the  extravagant 
liberty  of  appeal  which  the  new  system  introduced.     There 
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is  no  doubt  that  the  limitation  of  this  licence  of  appeal  would 
introduce  more  improvement  into  every  branch  of  legal 
administration  than  any  other  change.  It  would  mean  more 
business,  and  at  the  same  time  fewer  arrears — it  might  be  none. 
If,  while  the  criminal  appeal  right  is  being  introduced,  the 
civil  right  of  appeal  could  be  cut  down,  it  would  be  the  greatest 
legal  reform  since  the  Judicature  Acts.  While  I  am  speaking 
of  Sir  John  Hollams'  book,  I  may  also  mention  another  inter- 
esting work,  one  volume  of  which  has  been  published,  called 
"  The  Victorian  Chancellors,"  by  Mr.  Atlay,  a  very  clever 
writer  on  the  literary  and  historical  side  of  law.  In  a  sense, 
it  is  a  culmination  of  Lord  Campbell's  Lives,  though  two  of  the 
biographies  are  of  Lord  Lyndhurst  and  Lord  Brougham,  about 
both  of  whom,  I  think,  Lord  Campbell  wrote.  The  other  two 
are  of  Lord  Truro  and  Lord  Cottenham,  and,  being  less  known, 
appear  more  original.  The  second  volume  will  contain 
biographies  of  Chancellors  whose  memory  is  more  recent.  Of 
some  of  them  there  is  plenty  of  material  in  the  large 
biographies  that  have  been  published ;  but  of  Lord  Cairns  and 
Lord  Herschell  and  Lord  Halsbury  there  must  be  great  diffi- 
culty in  writing  a  really  valuable  account  until  political  docu- 
ments, and  memoirs,  and  diaries  of  their  contemporaries  have 
been  published. 

The  Commission  to  report  on  the  conduct  of  the  London 
police  in  the  D'Angeley  case,  which,  I  suppose  Scottish  readers 
know,  is  occupying  a  good  deal  of  attention  in  Parliament 
and  amongst  lawyers,  is  very  strong  in  the  legal  element,  and 
Mr.  Bufus  Isaacs,  K.C.,  is  perhaps  the  most  prominent  name 
in  it.  One  hardly  dare  say  anything  against  the  excellence 
of  the  Metropolitan  Police.  The  formula  for  them  is  almost 
as  sacred  as  the  "  independence  and  integrity  of  the  judges." 
The  danger  of  such  formulas  is  that  you  go  on  repeating  them 
about  those  who  have  many  defects  as  well  as  merits,  and  you 
are  apt  to  be  impatient  when  the  defects  are  referred  to.  It 
is  a  fact  that  there  is  much  injustice  done  by  the  police  in 
cases  connected  with  women.  The  public  is,  of  course, 
indifEerent  to  the  oppression  of  Piccadilly  and  Ilegent  Street 
women ;  but  everj'  now  and  then  the  police  apply  their  methods 
to  a  woman  who  has  friends  who  can  prove  the  case  made 
against  her  not  to  be  true.  Then  we  hear  something  which 
suggests  that,  if  it  does  not  matter  about  the  non-respectable 
women,  the  respectable  women  are  always  liable  to  dangers. 
There  is  another  way  by  which  the  respectable  classes  may 
suffer;  this  time  men.  At  present  I  know  of  two  men,  both 
professors,  one  at  an  English,  the  other  at  an  Irish,  University, 
who  protest  that  they  were  charged  by  the  police  with  being 

Digitized  by  LjOOQ IC 


1906.]   ^  NOTES  FROM  LONDON.  185 

disorderly  for  no  other  reason  than  that  they  remonstrated 
with  the  police  on  their  treatment  of  women.  These  are 
separate  cases,  having  no  connection  with  one  another. 
ApropoSy  there  has  recently  been  quoted  a  passage  from 
Serjeant  Ballantine's  Reminiscences.  He  and  the  Attorney- 
Qeneraly  Sir  Alexander  Cockburn,  were  walking  in  Piccadilly 
when  they  saw  police  acting  as  they  thought  improperly.  They 
remonstrated,  and  the  police  turned  on  them  and  threatened 
to  "run  them  in."  "On  what  charge?"  they  were  asked. 
"  Oh,  you  are  well  known  to  the  police,"  was  the  answer. 
And  they  would  have  been  "  run  in  "  if  they  had  not  disclosed 
who  they  were.  Sir  Alexander  Cockburn  and  Serjeant 
Ballantine  were  notable  free  livers,  and,  in  a  sense,  were  well 
known  to  the  police ;  but  they  were  not  likely  to  "  obstruct 
the  police  in  the  execution  of  their  duty." 


NOTES  OF  ENGLISH  CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Tiynes* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
foujid  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times'  Law  Reports  have  the  reference  added : — 

197.  The  word  "mortality"  in  a  policy  of  re-insurftnoe  on  a  bull 
does  not  include  the  death  of  the  animal  in  cousequciice  of  the  action 
of  the  officials  at  the  landing  port  in  ordering  it  to  be  slaughtered  for 
foot  and  mouth  disease.  St,  Paul  Fire  and  Marine  Insurance  Co,  v. 
Mariee  and  Others,  K.B.D.  9th  April.     22  T.R.  449. 

198.  Under  sec.  24  of  2  Edward  VII.,  No.  35  (New  South  Wales), 
a  ciTic  officer  is  not  disqualified  merely  for  supplying  materials  to  the 
contractor  with  the  corporation,  who  chose  to  buy  them  from  him 
without  any  understanding  or  arrangement  that  he  should  do  so. 
IS^arton  v.  Taylor,  P.C.  10th  April.     22  T.R.  450. 

199.  No.  316,  vol.  xxi.,  21  T.R.  691,  affirmed.  An  agreement  of 
service  should  be  executed  by  both  parties,  but  that  defect  may  be  cured 
by  its  being  acted  upon.  An  agreement  in  restraint  of  trade  is  severable, 
but  kdd  void  in  the  circumstances  as  being  too  wide  in  area.  Hooper  ds 
Ashley  V.  WUlis,  C.A.  10th  April.     22  T.R.  451. 

200.  A  bequest  of  residue  "  to  and  amongst  such  public  charities  and 
institutions  or  for  such  charitable  purposes  fbr  the  public  advantage  or 
benefit"  as  the  trustees  should  think  fit  hdd  good.  Gritnoml  v. 
Grimandy  1905,  A.C.  124,  H.L.  7  F.;  and  Blair  v.  Duncan,  1902,  A.C. 
37,  H.L.  4  F.  1,  distinguished.  In  re  Pardoe — McLaughlin  v.  Attorney- 
General,  Ch.D.  10th  April.     22  T.R.  452. 

201.  A  workshop  used  by  a  fishing-boat  owner  in  beating  and 
repairing  his  net»  is  not  within  the  Factory  and  Workshops  Act,  1901, 
sec  149  (1)  (b),  Mooney  v.  Edinburgh  and  District  Tramway  Co,, 
4   Fraser,  390;    and   Caledonian  Railway  Co,  v.  Paterson,  1    Fraser 
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(Justiciary),  24,  referred  to.      Curtia  v.  Skinner,  K.B.D.  10th  April. 
22  T.R.  448 

202.  A  patent  for  a  particular  collocation  or  arrangement  of  existing 
machinery  is  not  good.  Aliiery  the  combining  of  old  materials  so  as  to 
form  a  new  machine.  Northern  Press  and  Engineering  Co,,  Limited,  and 
E.  C.  Annand  v.  R  Hoe  cfe  Co.,  Ch.D.  10th  April.     22  T.R.  453. 

203.  A  light  railway  constructed  junder  the  powers  of  the  Light 
Railways  Act,  1896,  is  a  railway  within  the  meaning  of  sec.  211  of  the 
Public  Health  Act,  1875  (cf.  Burgh  Police  (Scotland)  Act,  1892, 
sec.  347),  and  entitled  to  the  benefit  of  reduced  assessfhent  thereby  con-  - 
f erred.  WaJcefield  and  District  Light  Railway  Co,  v.  Mayor,  dsc,,'  qf 
Wakefield,  K.B.D.  10th  April.     22  T.R.  454. 

204.  Under  sees?  8,  10,  and  12  of  the  Forfeiture  Act,  1870,  the 
administrator  of  a  convict's  estate  has  no  power  tq  bar  the  entail  and 
convey  the  fee  to  a  purchaser.  The  convict,  however,  may  bar  the 
entail,  and  thus  enable  the  administrator  to  make  a  good  title.  In  re 
Gaskell  cfe  Walter's  Contract,  C.A,  10th  April.     22  T.R.  464. 

205.  Under  sec.  10,  sub-sec.  1  ij)  of  the  Companies  Act,  1900,  it  is 
not  necessary   to  disclose  in   the   prospectus    a    completed    contract  • 
under   which   the  -vendors   have  already   bought    and   paid    for    the   « 
property   sold    to    the    company.       Brookes  v.    Hansen,   Ch.D.    11th 
April.     22  T.R.  475. 

206.  Action  to  recover  a  general  average  loss  due  in  reepect 
of  the  carriage  of  a  cargo  of  maize.  Counter  claim  by  owners  of 
cargo  on  account  of  the  shipowner  having  unduly  delayed  to 
laud  the  cai^o  or  tranship  it,  whereby  it  was  damaged.  .Abbot  on 
Shipping,  17th  ed.,  p.  412,  cited  by  Carver  "Carriage  by  Sea,"  sec. 
301.  Held  that  the  shipowner  was  in  fault.  Hansen  v.  Dunn,  K.B.D. 
11th  April.     22  T.R.  458. 

207.  Action  to  determine  in  what  proportions  a  sum  paid  into 
Court  by  the  ship  in  fault  in  a  collision  should  be  divided  between 
the  insurance  club,  who  had  paid  under  the  policy,  and  the  owners 
of  the  lost  ship.  Held  that  it  fell  to  be  divided  in  proportion  to  the 
respective  sums  insured  by  the  club  and  by  the  owners  as  their  own 
insurers.     The  ''Welsh  Girl;*  P.D.  11th  April.     22  T.R.  475. 

208.  The  $t(a<t-committee  of  a  lunatic  not  so  found  by  inquisition 
held  not  entitled  to  exercise  the  powers  of  sale  conferred  on  a  tenant  for 
life  under  sec.  7  of  the  Lauds  Clauses  Act,  1845.  In  re  S,S.B,,  C.A. 
12th  April.     22  T.R  461. 

209.  No.  210,  vol.  xxi.,  21  T.R.  495,  varied  and  reversed  in  part. 
Under  sec.  3,  sub-sec.  5,  of  the  Telegraph  Act,  1899,  the  Court  has 
power  to  order  proper  facilities  to  be  afforded  for  inter-communication, 
and  can  indicate  what,  in  its  opinion,  the  company  ought  to  do,  leaving 
the  details  to  be  carried  out  by  the  parties.  Swa/nsea  Corporation  v. 
National  Telephone  Co,,  Limited,  C.A.  12th  April.     22  T.R.  471. 

210.  Under  sec.  52  of  the  National  Debt  Act,  1870,  to  entitle  a 
person  to  inspection  of  the  list  of  names  in  which  stock  stands,  he  must 
show  some  ground  for  claiming  an  iuterest  in  the  stock.  Eex  v.  Bank 
of  England— ex  parte  Collis,  K.B.D.  24th  April.     22  T.R.  477. 

211.  The  Court  has  jurisdiction  to  make  a  winding-up  order  against 
a  company  incorporated  under  a  special  Act  at  the  instance  of  a 
judgment  creditor.  It  may  be  necessary  to  apply  to  Parliament  if  a 
sale  of  the  undertaking  is  required.  In  re  St,  Neots  Water  Co,,  Ch.D. 
25th  April.     22  T.R.  478. 
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212.  Under  sec.  90  of  the  Railway  Clauses  Act,  1845,  it  is  necessary 
to  show  that  the  goods  of  another  person  have  been  actually  carried  by 
the  company  at  a  lower  rate  over  the  same  extent  of  line  under  the 
same  circumstances.  Taylor  v.  Metropolitan  BaUvfay  Co,y  K.B.D.  25th 
April.     22  T.R.  479. 

213.  No.  321,  vol.  xxi.,  21  T.R.  695,  affirmed.  Statutory  powers  in 
favour  of  a  corporation  to  make  sewage  works  so  as  not  to  create  a 
nuisance  do  not  empower  them  in  a  question  with  the  public  ta  create 
a  nuisance:     Attorney-General  v.  Corporation  of  Dorchester^  C.A.  26th 

.  April.     22  T.R.  480. 

214. -Under  sec.  158  of  the  Merchants  Shipping  Act,.  189 4,  the 
"  loss  "  of  a  ship  occurs,  inter  alia,  when  she  is  captured  and  destroyed, 
and  the  right  to  wages  then  ceases.  Siveunigkt  v?  Allan,  K.B.D.  26th 
April.     22  T.R.  482. 

215.  An  attempt  to  commit  a  crime  is  an  act  done  with  intent  to 
commit  that  crime,  and  forms  part  of  a  series  of  acts  which  would 

«  coostitute  its  actual  commission,  if  it  were  not  interrupted.     Stephen's 
Digest  of  the  Criminal  Law,  Art  .50.     Rex  v.  Linneker,  K.B.D.  28th 
.  ApU.     22  T.R:  495. 

216.  By  sec.  101  of  the"  Factory  and  Workshop  Act,  1901,  the 
Court  of  Summary  Jurisdiction  has  exclusive  power  to  determine  how 
the  expenses '  of  structural  alterations  are  to  be  borne  as  between  land- 
lord and  tenant,  notwithstanding  any  provisions  in  the  lease.  Stuckey 
and  Otkers  v.  Hooke,  C.A.  3rd  May.     22  T.R..508. 

217.  Action  by  wife  for  divorce  on  the  ground  of  adultery  and 
desertion. .  Held  that  (a)  it  is  not  desertion  if  the  wife  refuses  to  live 
with  the  husband  because  he  fails  to  support  her ;  (6)  the  effect  of  an 
order  under  the  Summary  Jurisdiction  (Married  Women's)  Act,  1895,  is 
to  prevent  desertion  from  running.  Observed  per  curiam,  permanent 
separation  without  divorce  has  a  distinct  tendency  to  encourage 
immorality.  The  law  on  the  subject  should  be  assimilated  to  that  of 
Scotland.     Dodd  v.  Dodd,  P.D.  27th  April.     22  T.R.  484. 

218.  Under  sec.  9  of  the  Burials  Act,  1855,  the  word  "already" 
means  at  the  date  of  the  passing  of  the  Act.  The  owner  of  a  house 
built  after  the  acquisition  of  ground  for  a  cemetery  has  a  title  to  object 
under  the  Act  to  a  burial  within  100  yards  of  the  house.  Godden  v. 
Burial  Board  for  Hythe,  Ch.D.  30th  April.     22  T.R.  496. 

219.  Under  sec.  149  of  the  Public  Health  Act,  1875,  and  sec.  141 
of  the  Municipal  Corporations  Act,  1882,  the  Court  quashed  an  order 
for  the  payment  of  the  cost  of  laying  a  road  with  tar  macadam  on  the 
ground  (1)  that  the  corporation  had  exceeded  its  powers ;  (2)  that  there 
had  been  a  wasteful  expenditure  which  the  Court  had  power  to  review. 
Rex  V.  Mayor  and  Corporation  of  Brighton,  K.B.D.  30th  April. 
22  T.R.  497. 

220.  Compensation  awarded  under  the  Licensing  Act,  1904,  for  the 
withdrawal  of  the  licence  belongs  to  the  mortgagees  of  the  lessees, 
following  the  analogy  of  cases  under  the  Lands  Clauses  Acts  and 
Michael  Angelo  Taylor's  Act.  Law  Guarantee  and  Trust  Society  v. 
Mitekam  and  Cheam  Brewery  Co.,  Ch.D.  1st  May.     22  T.R.  499. 

221.  Under  sees.  79  and  91  of  the  Companies  Act,  1862,  the  Court 
may  grant  a  winding-up  order  although  the  assets  are  exhausted  by 
debentures,  and  the  petitioning  creditor  may  not  gain  anything  under 
it     In  re  Alfred  NeiUon  dc  Co.,  Limited,  Ch.D.  Ist  May.     22  T.R.  500. 
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222.  Under  sec.  73  of  the  Highway  Act,  1835,  the  deposit  of  timber 
on  a  highway  is  struck  at  although  it  is  not  mentioned  in  the  operative 
part  of  the  section.  Dixon  {appellatU)  v.  Chester  (reeponderU),  K.B.D. 
1st  May.     22  T.R.  501. 

223.  The  lessee  of  a  "  tied  house  "  used  both  as  a  village  inn  and  a 
public-house  proposed  to  curtail  casual  drinking  on  Sundays  and  week- 
days. Held  that  this  was  not  a  violation  of  the  conditions  of  his  lease 
to  keep  the  premises  open  in  due  and  proper  course  of  business  as  an 
inn,  tavern,  or  licensed  victualling  house.  Dartford  Brewery  Co., 
Limited  v.  TUl  cfe  Godfrey,  Ch.D.  2nd  May.     22  T.R.  502. 

224.  Held  that  a  dwelling-house  which  had  been  turned  into  busi- 
ness premises  was  still  "  a  house "  within  the  meaning  of  the  Act  51 
Geo.  III.,  c.  150,  imposing  a  rector's  rate  on  the  occupiers  of  all  houses 
within  the  parish.  Lewin  and  Osiers  v.  End,  H.L  3rd  May.  22 
T.R.  504. 

225.  Ck>venant  in  a  lease  of  a  beer-house  to  keep  and  conduct  the 
same  in  a  regular  and  proper  manner  in  every  respect,  and  not  willingly 
do  or  suflFer  any  act  whereby  the  licence  might  be  foi-feited.  A  sub- 
lessee committed  a  breach  of  licence  and  it  was  forfeited.  Held  that  the 
first  part  of  the  covenant  was  absolute,  and  not  qualified  by  the  word 
*<  willingly  "  in  the  second  part,  and  that  the  original  lessee  was  liable 
in  damages  for  breach  of  covenant.  Paletkorpe  v.  Home  Brewery, 
Limited,  C.A.  3rd  May.     22  T.R.  505. 

226.  Under  sea  114  of  the  Railways  Clauses  Consolidation  Act, 
1845,  and  sec.  19  of  the  Regulation  of  Railways  Act,  1868,  a  railway 
company  is  not  bound  to  use  an  expensive  coal  in  order  to  minimise  the 
amount  of  smoke.  London  County  Council  v.  Great  Eastern  Railway 
Company,  K.B.D.  4th  May.     22  T.R.  513. 

227.  When  land  or  an  easement  is  taken  compulsorily  under  the 
Lands  Clauses  Act  the  purchaser  is  not  entitled  to  rest  on  the  contract 
made  by  the  notice  to  treat  and  settlement  of  the  price,  but  is  bpund  to 
take  a  conveyance.  Re  Cary — Elwez  Contract  v.  Urban  District  Council 
of  Scunthorpe,  Ch.D.  5th  May.     22  T.R.  511. 

228.  No.  396,  vol.  xx.,  20  T.R.  675,  affirmed.  A  mineral  owner 
has  no  right  to  let  down  the  surface  by  underground  workings, 
unless  the  words  of  the  contract  make  this  plain  either  by  express 
words  or  by  implication.  A  provision  for  compensation  does  not 
necessarily  give  the  right.  Dvke  oj  Buccleuch  v.  Wakefield  (L.R.  4, 
H.L.  377),  discussed.  Butterknowle  Colliery  Co.,  Limited  v.  Bishop 
Auckland,  cfec.  Society,  H.L.  7th  May.     22  T.R.  516. 

229.  Costs  of  an  unsuccessful  suit  against  persons  in  fault  at  the 
instance  of  persons  insured,  at  the  request  of  the  underwriters,  must 
be  borne  by  the  insured  and  the  underwriters  in  proportion  to  the 
amounts  insured  and  left  at  owners'  risk  respectively.  Duus,  Brown, 
dk  Co.  V.  Binning  and  Others,  K.B.D.  7th  May.     22  T.R.  529. 

230.  Under  sec.  33  of  the  Harbours,  Docks,  and  Piers  Clauses  Act, 
1847,  held  that  the  defendants  were  not  entitled  to  have  their  steam 
tugs  in  the  plaintiffs'  docks  for  the  purpose  of  moving  about  their 
trawlers  without  the  plaintiffs'  consent.  Great  Centred  Railway  Co.  v. 
North-Eastern  Steam  Fishing  Co.,  Limited,  K.B.D.  7th  May.  22  T.R. 
520. 

231.  A  solicitor  suspended  from  practice  for  three  years  for 
assisting  a  moneylender,  his  father-in-law,  to  form  a  number  of  limited 
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companies  to  cany  on  the  business  of  mouejlending,  and  to  send 
clients  from  one  to  the  other.  In  the  matter  of  a  Solicitor ^  K.B.D.  8th 
May. 

232.  No.  284,  vol.  xxi.,  21  T.R.  626,  reversed.  In  the  case  of 
colliery  workings,  where  the  mine  owner  is  lawfully  working  his  own 
minerals,  damages  may  be  recovered  for  future  apprehended  injury  to 
buildings  on  the  surface,  arising  from  the  same  subsidence  that  has 
caused  the  present  injury.  Tunnicliffe  ds  BampsoUy  Limited  v.  West 
Leigh  Colliery  Co.,  Limited,  C.A.  9th  May.     22  T.R.  521. 

233.  No.  388,  vol.  xxi.,  22  T.R.  69,  reversed  on  the  ground  of  res 
judicata  and  the  Statute  of  Limitations ;  and  policy-holder  held  to  be 
barred  by  the  result  of  an  action  which  he  had  brought  in  the  County 
Court,  with  a  knowledge  of  the  facts — although  before  the  decision  in 
Foster  v.  same  Company,  H.L.  20  T.R.  714.  Molloy  v.  Mutval 
Reserve  Life  Assurance  Co.,  C.A.  9th  May.     22  T.R.  525. 

234.  The  "Inchmaree"  clause  in  a  policy  of  marine  insurance 
covering  loss  and  damage  to  hull  or  machinery  through,  inter  alia,  a 
latent  defect  in  the  machinery  or  hull  does  not  cover  a  latent  defect  in 
the  machinery,  unless  such  defect  causes  loss  of,  or  damage  to,  the  hull 
or  machinery.  The  mere  fact  of  the  latent  defect  becoming  patent  is 
not  within  the  policy.  Oceanic  Steamship  Co.  v.  Faher,  K.B.D.  1st 
May.     22  T.R.  527. 

235.  An  interim  injunction  will  not  be  granted  to  restrain  the 
publication  and  sale  of  post-cards  containing  portraits  of  a  person  which 
do  not  amount  to  a  libel.      Cwelli  v.  Wall,  Ch.D.  10th  May.      22  T.R. 

236.  The  deposit  of  debentures  in  security  of  a  loan  amounts  to  an 
issue  of  the  debentures,  and  they  cannot  be  reissued  when  the  loan  is 
paid  off.  In  re  Perth  Electrical  Tramwoays,  Limited — Lyons  v.  Tramways 
Syndicate,  Limited,  Ch.D.  10th  May.     22  T.R.  533. 

237.  It  is  not  competent  to  prove  a  representation  by  an  agent  of 
an  insurance  company  which  is  inconsistent  with  the  terms  of  the 
policy.  See  Stephen's  Digest  of  the  Law  of  Evidence,  Art  90. 
Homcastle  v.  Equitable  Life  Assurance  Society  of  the  United  States, 
K.B.D.  10th  May.     22  T.R.  534. 

238.  It  is  not  a  contravention  of  the  Margarine  Act  of  1887  to  sell 
margarine  under  an  additional  fancy  name,  so  long  as  the  word 
"  margarine ''  is  also  brought  in.  Keeloma  Dairy  Co.,  Limited  v.  Jones, 
K.B.D.  nth  May.     22  T.R.  635. 

239.  Under  the  Waterworks  Clauses  Acts,  1847  and  1863,  the 
Court  has  a  discretion  in  the  matter  of  costs  against  defaulters  in  pay- 
ment of  rates.  Ruabon  Water  Co,  v.  Evans,  K.B.D.  11th  May. 
22  T.R.  541. 

240.  Action  of  damages  for  conspiracy  to  induce  breach  of  contract 
by  striking.  Held  that  the  officers  of  the  branches  were  not  the  agents 
of  the  central  body,  and  that  there  was  no  evidence  of  the  causes 
of  action  alleged.  Denaby  and  Cadeby  Main  Collieries,  Limited  v.  York- 
shire Miners'  Association  and  Others,  H.L.  14th  May.     22  T.R.  543. 

241.  Conmient  by  a  newspaper  upon  matters  of  fact  must  be  fair. 
It  is  not  protected  in  repeating  inaccurate  statements  of  fact  made 
upon  a  privileged  occasion,  e.g.,  in  Parliament  Dawson  v.  Dicks  and 
Others,  K.B.D.  14th  May. 

242.  Suit  against  a  steamer  for  damages  by  collision  dismissed  as 
she  was  the  property  of  the  Sovereign  of  Roumania,  employed  in 
the  service  of  the  State.     The  '' Jasvy;'  P.D.  14th  May. 
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243.  Ad  valorem  stamp  duty  paid  by  solicitors  on  the  registration 
of  a  company  should  appear  in  their  cash  account,  and  not  in  the 
disbursements  in  their  bill  of  costs.  In  re  Blair  <fe  Girling^  C.A.  15th 
May.     22T.R.  547. 

THE  ADMISSION  OF  LAW  AGENTS. 

The  following  Act  of  Sederunt  to  amend  the  Act  of  Sederunt  dated 
3i*d  December,  1896,  anent  the  admission  of  Law  Agents,  and  the  Act 
of  Sederunt  of  same  date  anent  the  fees  payable  to  the  Registrar  of 
Law  Agents  in  Scotland,  has  been  issued  : — 

Edinbuboh,  26fA  May^  1906. 
The  Lords  of  Council  and  Session  ENACT  and  DECLARE  :— 

1.  Any   candidate   for  admission   as  a  law   agent   who  holds  a 

certificate  entitling  him  to  exemption  from  the  first  examina- 
tion in  general  knowledge,  shall  present  the  same  to  the 
Examiners  of  Law  Agents  before  he  commences  his  apprentice- 
ship under  indenture ;  and  any  candidate  who  holds  a 
certificate  entitling  him  to  exemption  from  the  second 
examination  in  general  knowledge  shall  present  the  same  to 
the  examiners  before  he  enters  for  the  examination  in  law. 
On  a  certificate  being  presented  in  either  case,  there  shall  be 
marked  thereon  the  date  of  presentation,  and  the  examiners 
shall  certify  that  such  presentation  has  been  made,  and  that 
the  candidate  is  exempt  from  the  examination  to  which  the 
certificate  applies.  Each  certificate  of  exemption  issued  by 
the  examiners  shall  be  signed  by  their  clerk,  and  in  respect  of 
it  a  fee  of  10s.  6d.  shall  be  paid,  and  shall  be  applied  towards 
defraying  the  expenses  connected  with  the  examination  of 
candidates. 

2.  In  place  of  the  Register  of  Law  Agents  hitherto  kept,  a  separate 

book  shall  be  kept  by  the  Registrar  for  the  entry  of 
indentures  and  assignations  thereof  intimated  to  him  in 
terms  of  Section  5  (2)  of  the  Law  Agents  (Scotland)  Act, 
1873.  For  entering  therein  the  necessary  particulars  of  an 
indenture,  including  any  assignation  thereof,  and  granting  a 
certificate  of  intimation,  the  Registrar  shall  be  entitled  to  a 
fee  of  5s. 

3.  A  separate  register  shall  be  kept  for  the  enrolment  of  Law 

Agents  ;  and  for  each  enrolment  therein,  and  for  granting  the 
statutory  certificate  of  such  enrolment,  the  Registrar  shall  be 
entitled  to  a  fee  of  5s. 

4.  This  Act  of  Sederunt  shall  come  into  operation  on  the  passing 

hereof,  and  the  provisions  of  the  two  Acts  of  Sederunt,  dated 
3rd  December,  1896,  so  far  as  inconsistent  herewith,  are 
hereby  repealed. 


%i^ifinxAxxaxd%,  %ix%mt%%  Changes,  ^t. 

Glasoow. — Mr.  William  A.  Bowes  and  Mr.  Charles  Macmillau 
intimate  that  they  have  amalgamated  their  businesses,  and  shall  hence- 
forth practise  under  the  firm-name  of  Bowes  6l  Macmillan,  at  138  West 
Regent  Street. 
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Vol.  XXII.  JULY,  1906.  No.  259. 

APPEALS  ON  THE  QUESTION  OF  EXPENSES. 
The  luxury  of  bringing  to  a  stop  a  train  travelling  at  express 
speed  may  be  indulged  in  under  the  bye-laws  of  most  railway 
companies  subject  to  payment  of  a  penalty  of  £5 ;  but  to  set  in 
motion,  without  a  cause  which  the  Court  deems  adequate,  the 
ponderous  machinery  of  the  judicial  mind,  is  an  act  involving 
much  more  serious  consequences.  Against  such  rash  interfer- 
ence with  the  springs  and  levers  which  control  the  engine  of 
justice,  two  Falkirk  fleshers,  who  formed  conflicting  views  on 
a  question  of  accounting,  have  been  at  the  cost  and  trouble  of 
erecting  a  beacon  and  a  warning  in  the  case  of  Caldwell  v. 
Dykes,  25th  May,  1906,  43  S.L.R.  606. 

In  that  case,  commenced  in  the  Sheriff  Court  of  Falkirk, 
the  pursuer  sued  for  £97  odds,  and,  after  procedure  and  proof, 
obtained  decree  for  £73  odds,  neither  party  being  found  entitled 
to  expenses.  The  defender  had  on  record  admitted  liability 
to  the  extent  of  £51  (ascertained  to  be  inadequate)  in  order  to 
avoid  the  litigation.  On  appeal  by  the  pursuer  on  the  question 
of  costs,  Sheriff-Principal  Lees  found  him  entitled  to  half 
expenses,  and  the  defender  then  appealed  to  the  First  Division 
of  the  Court  of  Session.  Their  lordships  recalled  the  inter- 
locutor of  the  Sheriff  and  affirmed  the  interlocutor  of  the 
Sheriff-Substitute,  with  no  expenses  to  either  party  since  its 
date.  The  judgment  was  independent  of  any  question  on  the 
merits,  and  was  founded  on  a  general  principle  that  an  appeal 
upon  mere  expenses,  without  touching  the  merits,  ought  to  be 
severely  discouraged  both  in  the  Sheriff  Court  and  in  the 
Supreme  Court.  Not  only  did  their  lordships  refuse  the 
defender's  appeal,  but,  as  above  stated,  they  recalled  the  inter- 
locutor of  the  Sheriff-Principal,  which  allowed  half  expenses 
to  the  pursuer,  and  reverted  to  the  Substitute's  judgment  on 
the  ground  that  the  Sheriff  ought  not  to  have  gone  into  the 
matter  at  all  when  he  discovered  that  neither  party  quarrelled 
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with  the  merits  of  the  judgment.  "The  SherifE,"  said  the 
Lord  President,  "has  contravened  the  rule  which  I  have 
ventured  to  lay  down." 

The  dictum  of  the  Lord  President,  intended  by  him  to  be 
regarded  as  a  rule  of  practice,  and  therefore  entitled  to  be 
considered  with  the  greatest  deference,  is  calculated  to  have  far- 
reaching  effects  of  great  importance  to  litigants,  and  on  reading 
the  case  as  reported  one  cannot  help  asking  one's  self  (in  a 
respectful  manner)  whether  TJlpian  was  not  under  some  mis- 
apprehension when  he  defined  justice  as  constans  et  perpetua 
voluntas  jus  suum  cuique  trihuendi.  In  the  case  in  question 
there  may,  of  course,  have  been  circumstances  disentitling  the 
successful  pursuer  to  the  expenses  of  process,  but  this  does  not 
appear  in  the  report,  and  it  is  not  on  this  ground  that  the 
judgment  proceeds.  It  is  solely  upon  the  general  ground  that, 
unless  in  circumstances  of  a  special  and  extraordinary  nature, 
no  appeal  on  a  mere  question  of  expenses  should  be  considered 
in  either  Court.  The  Lord  President  thought  it  "deplorable 
that  in  a  case  where  the  original  claim  was  for  £97,  where  £51 
was  judicially  admitted,  and  where  the  pursuer  had  been  held 
entitled  to  £73,  there  should  be  an  appeal,  first  of  all  to  the 
Sheriff,  and  then  to  this  Court."  If  this  view  be  sound,  what 
ought  the  pursuer  to  have  done  when  the  tender  of  £51  was 
made?  Knowing,  as  we  must  assume  he  did,  that  £73  was  due 
to  him  and  that  he  could  prove  it,  he  cannot  be  blamed  for 
objecting  to  make  the  defender  a  gift  of  the  odd  £22.  The 
event  showed  that  he  was  justified  in  persisting  with  his  claim 
and  that  defender  was  wrong  in  resisting  it.  Why  should  the 
cost  to  which  he  had  thus  been  wrongly  put  not  have  fallen 
on  the  defender?  and  if  the  Sheriff-Substitute  took  the  view 
that  defender  should  escape  payment,  why  should  the  pursuer 
not  have  been  listened  to  when  he  undertook  to  show  to  the 
Sheriff  that  the  Substitute's  view  was  wrong?  De  minimis 
non  curat  praetor  forms  no  answer;  for,  assuming  the  Sheriff 
Court  expenses  not  to  have  exceeded  £30  or  £40,  this  is  a 
fairly  substantial  amount,  and  Sheriffs  of  Scotch  counties  have 
no  injunction  to  think  imperially,  and  disregard  disputes  under 
three  figures. 

It  may  be  conceded  that  to  the  mind  of  a  Supreme  Court 
judge  there  must  be  something  highly  unentertaining,  not  to 
say  wearisome  and  distasteful,  in  having  to  review  a  case  already 
settled  as  regards  the  merits  and  to  be  involved  in  the  partial 
consideration  of  the  merits  merely,  for  the  purpose  of  deter- 
mining which  of  the  two  parties  is  to  bear  the  cost  of  deciding 
them.      But,  taking  one  consideration  with  another,  a  judge's 
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lot  ifl  not,  any  more  than  that  of  minor  legal  functionaries,  an 
entirely  happy  one,  and  if  parties  come  before  them  with  a 
substantial  difference  calling  for  judicial  determination  and 
involving  liability  for  a  large  sum,  it  is  hard  to  see  why  they 
should  get  a  rough  reception  when  they  approach  the  throne 
of  justice,  or  why  the  judicial  mind  should  not  be  applied  to 
tiie  solution  of  the  problem,  even  though  the  sum  be  labelled 
"Expenses."  Indeed,  the  profane  but  practical  mind  might 
even  think  (though  it  would  not  readily  express)  the  thought 
that  that  is  what  the  judges  are  there  for.  The  question  of 
costs  is  frequently,  in  relation  to  the  appellant*s  means,  one  of 
vital  importance,  and  though  the  award  to  the  appellant  may 
bear  to  be  a  judgment  for  expenses,  the  extract  by  any  other 
name  would  smell  as  sweet. 

It  is,  indeed,  an  acknowledged  feature  in  the  administration 
of  justice  in  Scotland,  and  one  most  conspicuous  in  the  highest 
places,  that  the  judges  are  so  ready  to  bestow  a  vast  amount  of 
patient  and   discriminating  care   on   questions   which   appear 
to  raise  issues  merely  personal  to  the  litigants  themselves  and 
which  the  public  might  be  disposed  to  regard  as  trifling.     "  Mr. 
Spark,"  observed  a  recent  Lord  Jufltice  to  a  junior  barrister, 
whose  laborious  eloquence  had  consumed  an  excessive  portion 
of  the  forenoon,   "pray  remember  that  there  are  ten   other 
cases  on  to-da/s  roll  besides  this  one."      "My  lord,"  replied 
counsel,  "  I  have  carefully  examined  that  roll,  and  I  find  that 
No.  1  is  the  only  case  in  which  either  my  client  or  myself  has 
the  slightest  interest."       Our  Supreme  Court  is,  on  the  whole, 
remarkably  tolerant  of  this  single-eyed  but  wearisome  species 
of  service,   and  we  do  not  see  any  reason  why  the  line  of 
toleration    should   necessarily   be   laid   down   at   appeals    for 
expenses,  or  why  Sheriffs  should  be  enjoined  to  decline  to  listen 
to  an  appellant  when  he  finds  that  neither  party  disputes  the 
judgment  on  the  merits.     No  Sheriff  will  readily  entertain  such 
appeals  or  reverse  upon  slender  cause,  and  his  disinclination 
to  do  so  will  be  specially  strong  where  the  costs  of  the  process 
are  small  in  relation  to  the  main  question.      But  it  will  be 
found  that  a  large  proportion  of  appeals  from  the  Sheriffs- 
Substitute  on  the  question  of  expenses  relate  to  the  law  of 
tender,  or  to  improper  conduct  of  some  part  df  the  action, 
questions  which  are  readily  stateable  to  and  determinable  by 
the  Sheriff  on  appeal  without  the  necessity  of  scrutinising  the 
record  or  examining  the  productions  or  notes  of  evidence.     In 
this  class  of  cases,  appeals,  we  think,  should  not  be  barred  by 
the  hard  and  fast  rule  laid  down  by  the  Lord  President.     As 
regards  such  appeals  from  the  Sheriff  Court  to  the  Court  of 
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Session,  these  have  in  the  past  been  almost  unknown,  or  have 
been  so  "  few  and  far  between  "  that  their  lordships  might 
almost  have  condescended  to  regard  them  in  the  kindly  light  of 
angels'  visits.  But  in  the  inferior  Courts,  where  they  have  been 
more  frequent,  it  should  be  left  to  the  discretion  of  the  Court  in 
each  instance  to  determine  whether  there  is  such  a  prima 
facie  case  of  injustice  as  to  warrant  an  investigation  of  details, 
thus  preserving  alike  to  the  judge  the  power  to  check  and 
discourage  vexatious  litigation  on  matters  of  secondary 
importance,  and  to  the  pious  appellant  the  off-chance  of  finding 
an  occasion  to  thank  God  that  there  is  a  Sheriff. 

W.  B. 


THE  ENGLISH  CONSISTOEIAL  LAW. 
On  more  than  one  occasion  during  the  past  few  years  we  have  in 
these  pages  drawn  the  attention  of  our  readers  to  the  anomalies 
and  inequalities  of  the  English  Divorce  Act  of  1867,  as  con- 
trasted with  our  simple  Scottish  procedure.  The  Act  of  1867, 
for  the  first  time  in  the  legal  history  of  the  southern  kingdom, 
allowed  a  direct  action  of  divorce  to  be  brought  by  spouses 
against  each  other,  albeit  on  grossly  unfair  terms  to  the 
injured  wife,  for,  although  by  its  provisions  an  English  husband 
can  divorce  his  wife  for  adultery,  the  wife  cannot  do  so  unless 
the  adultery  has  been  combined  with  cruelty  or  desertion.  It 
was  therefore  with  some  satisfaction  that  we  read  some  recent 
strongly  worded  criticisms  by  the  President  of  the  English 
Divorce  Court  (Sir  Qorell  Barnes)  regarding  the  very  anomalous 
and  unsatisfactory  condition  of  the  divorce  law  of  England. 

Prior  to  the  Divorce  Act  of  1857  being  passed,  the  only 
way  of  procuring  a  divorce  in  England  was  (1)  by  proceedings 
in  the  Ecclesiastical  Courts,  followed  by  (2)  the  promotion  and 
passing  of  a  private  bill  in  Parliament,  a  most  cumbroua  and 
expensive  process;  and  it  was  only  after  a  very  strong  and 
satirical  address  by  Mr.  Justice  Maule  in  a  bigamy  case  as  to 
the  state  of  the  consistorial  law  then  prevalent  in  England, 
and  which  created  much  comment  at  the  time,  that  Sir  Bichard 
Bethell,  who  was  then  Attorney-General,  was  obliged  to  take 
the  matter  up  and  pass  the  English  Divorce  Act  of  1857,  which, 
by  the  way,  was  bitterly  opposed  in  Parliament  by  Mr.  Glad- 
stone and  other  High  Churchmen.  These  observations  of  Mr. 
Justice  Maule  have  often  been  referred  to,  but  it  may  be  as 
well  here  to  repeat  them  so  as  to  give  one  a  clear  idea  of  the 
state  of  the  law  prior  to  1857.      He  said — 

Prisoner  at  the  bar,  you  have  been  convicted  of  the  offence  of 
bigamy,  that  is  to  say,  of  marrying  a  woman  while  you  had  a  wife 
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still  alive,  though  it  is  true  she  has  deserted  you  and  is  living  in 
adultery  with  another  man.  You  have  therefore  committed  a  crime 
against  the  laws  of  your  country,  and  you  have  also  acted  under  a 
very  serious  misapprehension  of  tiie  course  which  you  ought  to  have 
pursued.  You  should  have  gone  to  the  Ecclesiastical  Court,  and 
there  obtained  against  your  wife  a  decree  a  merud  et  thoro.  You 
should  then  have  brought  an  action  in  the  Courts  of  common  law 
and  recovered,  as  no  doubt  you  would  have  recovered,  damages 
against  your  wife's  paramour.  Armed  with  tJiese  decrees  you  should 
have  approached  the  Legislature  and  obtained  an  Act  of  Parliament, 
which  would  have  rendered  you  free  and  legally  competent  to  marry 
the  person  whom  you  have  taken  on  yourself  to  marry  with  no  such 
sanction.  It  is  quite  true  that  these  proceedings  would  have  cost 
you  many  hundreds  of  pounds,  whereas  you  probably  have  not  as 
many  pence.  But  the  law  knows  no  distinction  between  rich  and 
poor.  The  sentence  of  the  Court,  therefore^  is  tiiat  you  be 
imprisoned  for  one  day. 

Till  this  Act  of  1857  was  passed  no  Court  in  England  could 
grant  a  divorce  a  vinculo  matrimonii.  An  injured  husband  or 
wife  might  apply  to  the  Ecclesiastical  Courts  for  relief,  but 
a  divorce  a  mensd  et  thoro — the  only  remedy  which  they  could 
grant — carried  with  it  no  right  to  re-marry.  It  amounted, 
in  fact,  to  the  modem  decree  of  judicial  separation,  and  sub- 
jected the  parties  to  the  same  disabilities.  The  power  to 
re-marry  after  the  granting  of  such  a  divorce  could  only  be 
secured — ^as  Justice  Maule  pointed  out  to  the  bigamous  labour- 
ing man — by  the  passing  of  an  Act  of  Parliament ;  and  the  peti- 
tioner had  put  upon  him  the  further  obligation  of  bringing  an 
action  of  "criminal  conversation"  against,  and  recovering 
damages  from,  the  wrongdoer.  Only  after  these  two  pre- 
liminaries, and  an  examination  into  his  story  by  a  Committee 
of  the  House  of  Lords,  could  the  applicant  proceed  wii^  the 
drafting  of  his  bill  for  a  divorce. 

The  point  which  was  raised  before  Sir  Gorell  Barnes,  and 
which  led  to  the  important  opinion  recently  delivered  by  him, 
arose  in  this  way — Under  the  Summary  Jurisdiction  (Married 
Women)  Act^  1895,  a  married  woman,  whose  husband  has  been 
convicted  of  assaulting  her  or  haa  been  guilty  of  persistent 
cruelty  towards  her,  or  wilful  neglect  to  maintain  her,  may 
apply  to  a  Court  of  summary  jurisdiction,  and  the  Court  may 
thereupon  order  that  the  married  woman  be  no  longer  bound 
to  cohabit  with  him.  This  order,  the  Act  says,  shall  have  the 
effect  in  all  respects  of  a  decree  of  judicial  separation  on  the 
ground  of  cruelty.  The  provisions  of  this  Act  have  been  largely 
taken  advantage  of  by  wives,  for  in  1896  there  were  5399  judg- 
ments given,  which,  in  1903  (the  date  of  last  return),  had  risen 
to  7292.  A  person  named  Mrs.  Dodd,  having  obtained  an 
order  under  this  Act  of  1895  on  the  ground  of  her  husband's 
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wilful  neglect  to  maintain  her,  discovered,  wtile  living  apart 
from  him,  that  he  was  living  in  adultery,  having  been  absent 
two  years  from  her.  She  sued  for  a  divorce  in  the  Court  of 
Probate  and  Divorce,  but  was  unsuccessful,  as  her  husband's 
two  years'  absence  was  held  not  to  be  "  legal  desertion,"  because 
he  was  only  carrying  out  the  order  of  the  Court  of  summary 
jurisdiction  under  the  Act  of  1895,  and  had  not  absented 
himself  without  cause  in  terms  of  the  Act  of  1857.  Thus  Mrs, 
Dodd  is,  by  the  Divorce  Court  decision,  matrimonially  linked 
for  life  to  a  man  from  whom  she  has  been  ordered  by  a  Court 
of  summary  jurisdiction  to  live  apart,  a  most  absurd  state 
of  matters.  No  wonder,  then,  that  the  President  of  the  Court 
was  moved  to  the  indignant  protest  which  he  made  in  dismissing 
Mrs.  Dodd's  action  of  divorce,  that  the  law  of  England  in  these 
cases  was  full  of  inconsistencies,  anomalies,  and  inequalities, 
almost  amounting  to  absurdities,  and  he  expressed  the  opinion 
that  permanent  separation  without  divorce  tends  to  immorality. 
In  conclusion,  the  judge  pointed  out  to  the  plaintiff  that  if  her 
case  had  arisen  in  Scotland,  or  in  most  of  the  other  civilised 
countries,  she  would  have  been  successful  in  obtaining  a 
different  result  in  her  action. 

The  President's  remarks  created  quite  a  flutter  in  the 
London  press,  and  several  forcible  articles  appeared  in  the 
leading  journals  advocating  legislation.  A  representative  from 
the  Daily  Tdegraph  interviewed  Sir  George  Lewis,  perhaps  the 
best  living  authority  as  a  solicitor  in  English  divorce  law, 
and  published  ad  longum  the  views  of  that  well-known  lawyer 
on  the  subject.  Shortly  stated,  these  were  that  legislation  must 
come,  and  that  in  future  English  divorce  actions  should  proceed 
on  the  following  grounds :  — (1)  That  a  woman  should  be  entitled 
to  a  divorce  for  actual  cruelty  or  cruelty  endangering  life; 
(2)  for  desertion  without  reasonable  excuse  for  two  years  and 
upwards;  (3)  for  adultery  alone  committed  by  the  husband; 
(4)  on  conviction  and  sentence  of  the  husband  for  a  term  of 
five  years'  penal  servitude  and  upwards  for  crime  committed  by 
him;  (5)  that  either  party  should  be  entitled  to  a  divorce  on 
proof  of  incurable  insanity,  which  had  existed  for  two  years. 
In  concluding  his  observations,  Sir  George  stated  it  as  his 
deliberate  opinion  ''  that,  as  the  law  at  present  stands,  divorce 
is  the  '  perquisite '  of  the  man,  and  that  the  married  woman's 
position  in  the  eye  of  the  law  is  that  of  a  man's  chattel,  and 
that  the  English  law  empowers  a  man,  however  monstrous  his 
conduct  may  have  been,  however  great  his  cruelty,  desertion, 
and  adultery,  to  turn  his  wife  out  into  the  street,  separate  her 
from  every  intercourse  with  her  children,   and  leave  her  to 
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starve  in  the  workhouse,  if  in  a  moment  of  weakness  she 
forgets  her  marriage  vow.  No  act  of  the  husband  entitles  the 
woman  to  plead  in  her  defence  any  number  of  years  of  forbear- 
ance. Under  the  present  laws  a  woman  who  has  been  cruelly 
treated  and  deserted  by  her  husband,  or  who  has  been  subjected, 
even  under  the  conjugal  roof,  to  his  open  and  continued 
adultery,  is  not  able  to  obtain  a  divorce  unless  her  husband  has 
been  guilty  of  cruelty  and  desertion  as  well  as  adultery.  If 
he  has  been  guilty  of  only  one  of  these  offences,  in  however 
grave  a  form,  she  can  only  obtain  a  judicial  separation.  The 
wife  who  has  established  the  strongest  case  against  the  man 
who  is  bound  to  protect  her  is  left  in  a  position  of  the  gravest 
difficulty — viewed  askance  by  the  world,  being  a  separated 
woman  dependent  on  the  kindness  of  others,  with  no  real  home.*' 
Sir  Gheorge  tersely  points  out  the  contrast  between  England  and 
Scotland,  when  he  says  that  the  law  of  Scotland  gives  the 
wife  the  right  to  dissolve  her  marriage  in  the  event  of  her 
husband  having  committed  adultery.  "  Why  should  it  not  be 
right  to  give  the  same  relief  in  England  ?  The  law  has  worked 
well  in  Scotland.  The  law  there  also  differs  in  a  very  material 
point  from  ours.  For  instance,  if  in  England  both  parties 
have  committed  adultery,  the  Court  refuses  a  decree  to  either, 
whereas  in  Scotland  if  both  the  spouses  are  guilty  the  divorces 
are  granted,  as  it  stands  to  reason  that  the  sanctity  of  the 
marriage  has  been  destroyed  not  only  by  one  but  by  both 
parties."  We  might  have  quoted  more  of  the  able  and 
trenchant  remarks  of  this  well-known  and  accomplished 
English  practitioner,  but  the  foregoing  extracts  seem  to  be 
enough  to  disclose  the  disgraceful  anomalies  of  English  divorce 
law  as  at  present  administered ;  and  it  is  to  be  hoped  that 
legislation  to  put  the  status  of  spouses  in  the  sister  country 
in  a  more  equitable  position  will  very  soon  be  initiated. 

It  is  noteworthy  to  observe  that  throughout  the  whole  of  the 
discussion  in  the  English  press,  or  by  judges  and  lawyers  there, 
not  one  word  was  said  as  to  the  question  of  the  expense,  which 
ought  to  bulk  so  largely  in  the  case  of  persons  of  moderate 
means.  Here,  even  a  defended  marriage  suit  usually  costs 
only  a  very  moderate  sum,  while  in  England  the  cost  is  very 
great.  Shortly  stated,  it  comes  to  this,  that  English  litigants 
in  matrimonial  causes  have  to  pay  very  sweetly  for  the  dissolu- 
tion of  the  marriage  tie,  while  in  Scotland  the  proceedings, 
and  particularly  in  undefended  causes,  are  very  inexpensive, 
and  in  the  case  of  persons  who  get  on  the  poor's  roll  a  Scottish 
litigant  gets  his  or  her  divorce  practically  without  any  cost  at 
all.     It  is  therefore  to  be  hoped  that,  if  legislation  is  initiated 
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in  England  to  amend  the  divorce  laws  of  that  country,  the 
question  of  the  simplification  of  procedure  and  reducing  the 
cost  thereof  will  receive  careful  consideration  on  the  part  of 
any  Government  undertcd^Ling  such  a  task. 


THE  PLEA  OF  INSANITY  IN  MURDER  TRIALS.* 

{Conclvded  from  page  173.) 

I  now  come  to  the  last  important  case  recorded  in  the 
case  books  bearing  on  the  plea  of  insanity  in  murder 
trials.  It  is  the  well-known  case  of  M^ Clinton,  on  17th 
September,  1902.  You  will  remember  that  M*Clinton  shot 
Colonel  Macadam  and  a  student  called  Forbes  in  a  chemical 
laboratory  in  Edinburgh,  and  the  special  defence  of  insanity 
at  the  time  of  committing  the  crime  was  entered.  The  late 
Lord  Justice-General  Kinross,  in  charging  the  jury,  said  that 
the  law  as  laid  down  in  the  ease  of  Dingwall  was  sound,  and 
stated,  "  If  you  think  that  the  acts  of  the  accused  in  shooting 
at  and  killing  these  two  men  were  not  characterised  by  tiie 
element  of  malice  which  the  law  requires  to  constitute  murder, 
but  were  due  to  some  sudden  and  uncontrollable  impulse,  you 
may  bring  in  a  verdict  of  culpable  homicide.  Mental  unsound- 
ness, while  it  may  not  exist  in  such  a  degree  as  to  be  pleadable 
in  bar  of  trial  or  to  exempt  from  punishment,  may  still  be 
present  in  such  a  degree  as  to  reduce  the  offence  from  murder 
to  culpable  homicide.  There  may  be  a  morbid  condition  of 
mind  which,  while  not  amounting  to  insanity,  may  reduce 
the  quality  of  the  act  from  murder  to  culpable  homicide,  and 
thus  affect  the  punishment  which  should  be  inflicted."  I 
should  add  that  Lord  Stormonth-Darling,  in  the  recent  case 
of  Aitken,  in  December,  1902,  agreed  with  the  law  as  stated 
by  Lord  Kinross,  but  mentioned  that  it  had  to  be  applied  with 
great  caution  and  only  if  a  jury  were  satisfied  there  was  some- 
thing amounting  to  brain  disease,  and  added,  '*In  a  sane 
man  neither  jealousy  nor  drink,  nor  both  combined,  were 
sufiBicient  to  make  such  a  crime  less  than  murder.  If  accused 
had  brooded  over  his  wife's  conduct,  and  his  mind  became 
morbidly  affected,  and  he  was  no  longer  fully  responsible  for 
his  actions,  then  the  verdict  must  be  culpable  homicide." 
The  verdict,  however,  in  that  case  was  guilty,  and  Aitken  was 
hanged. 

I  might  now  give  you  a  summary  of  how  the  law  stands 
regarding  what  proof  of  hereditary  mental  disease  is  permissible 
where  a  plea  of  insanity  has  been  stated.      Here,  again,   we 

*  A  paper  read  by  Mr.  Thomas  H.  Patersou,  member  of  the  Faculty  of 
ProcuratorB  in  Glasgow,  to  the  Juridical  Society,  on  28th  February,  1906. 
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have  Justiciary  judges  differing  as  to  what  questions  should  or 
should  not  be  allowed,  and  the  decisions  have  not  by  any 
means  the  merit  of  uniformity  and  consistency.  In  two  of 
the  earliest  reported  cases  in  the  High  Court  of  Justiciary 
it  seemed  as  if  a  correct  course  of  procedure  was  about  to  be 
followed.  In  the  first  of  these  two — Archibald  Robertson,  6th 
January,  1836 — the  fact  that  the  prisoner's  mother  was  insane 
was  allowed  to  be  proved  seemingly  without  objection,  and  in 
the  second  case,  namely,  the  case  of  M'Leod  in  1838,  Lord 
Cockbum  allowed  the  question,  **Did  she  know  a  son  of  the 
panel's  uncle  who  was  insane  at  times  ? "  The  practice 
apparently  altered  when  the  medico-legal  war  commenced,  and 
in  the  case  of  Gibson  in  1844,  Lord  Justice-Clerk  Hope  refused 
leave  to  counsel  to  ask  the  question  at  a  witness  if  she  had 
a  sister  (an  aunt  of  the  panel's)  who  had  been  insane  for  years. 
In  the  case  of  Brovm,  in  1855,  Lord  Deas  disallowed  the 
question,  "Did  a  paternal  uncle  of  the  panel  die  insane P"  on 
the  ground  that  it  was  the  question  of  the  sanity  of  the  panel 
they  were  trying,  not  that  of  his  relations.  Lord  Inglis,  in 
the  case  of  M^Que,  1860,  disallowed  the  following  question  put 
to  a  medical  witness,  **  Is  it  not  of  importance  to  inquire 
whether  there  was  insanity  among  the  panel's  relations  ? " 
while  in  the  case  of  Dingwall,  in  1867,  Lord  Deas  allowed  the 
question  put  to  a  medical  witness,  whether  insanity  among  rela- 
tives would  increase  the  probability  of  an  individual  becoming 
insane,  but  disallowed  the  next  question,  viz.,  "  Did  he  know 
that  an  uncle  and  grand-uncle  and  two  aunts  of  the  prisoner 
had  been  inmates  of  a  lunatic  asylum  ?  "  In  the  case  of  Mrs. 
Agnes  Paterson,  1872,  the  late  Mr.  Bhind  proposed  to  lead 
evidence  as  to  insanity  of  the  panel's  mother,  and  stated  that 
this  line  of  evidence  was  perfectly  competent  in  England,  and 
cited  the  English  case  of  Ross  Tuchetty  1844,  but  Lords  Cowan 
and  Neaves  disallowed  the  evidence.  The  position  seemed 
to  be  changed  again  in  1897,  and  in  the  case  of  William 
Galbraith  at  Glasgow  Circuit,  on  16th  June,  1897,  evidence 
of  the  insanity  of  a  grand-uncle  and  of  other  relatives  was 
allowed  by  Lord  Young,  despite  the  strong  argument  against 
such  evidence  by  Advocate-Depute  Chisholm,  who  cited  as  his 
authority  the  case  of  Paierson  I  have  just  mentioned.  I 
understand  Lord  Young's  opinion  has  been  upheld  in  some 
recent  unreported  cases,  and  before  long,  let  us  hope,  that 
such  evidence  will  be  universally  admitted  as  strictly  relevant. 
What  doctor  or  lawyer,  I  wonder,  could  doubt  either  its 
materiality  or  relevancy?  However,  in  the  case  of  M' Clinton, 
1902,  Lord  Kinross  disallowed  the  following  question,  "  Does 
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insanity  in  ancestors  get  transmitted  to  descendants  ?  "  Lord 
Ardwall  also  disallowed  eyidence  of  hereditary  insanity  in  the 
Klink  case,  1905. 

Such  is  the  position  with  regard  to  these  questions,  and  I 
think  you  will  agree  with  me  that  the  sooner  the  law  allows 
evidence  of  hereditary  mental  disease  the  sooner  will  justice 
and  truth  accompany  the  law,  because,  as  it  presently  exists, 
the  question  is  always  put,  although  always  disallowed,  with 
the  result  that  the  jury  have  a  veiled  notion  that  the  panel's 
relations  are  tainted  with  insanity,  whereas  they  should  know 
clearly  and  distinctly  whether  they  are  or  not.  We  invariably 
see  the  farce  of  such  a  question  being  put,  and  counsel  with 
unnecessary  emphasis  insisting  on  the  judge  noting  the  ques- 
tion and  objection  thereto,  all  for  effect  on  the  jury,  and  I 
venture  to  say  dishonest  effect,  because  it  is  quite  improper 
that  questions  objected  to  should  be  noted  wfiere  there  is  no 
right  of  appeal.  A  Justiciary  judge  might  with  perfect  im- 
punity disregard  the  views  of  other  Justiciary  judges.  He  might 
even  disregard  the  law  that  had  been  laid  down  by  a  full  bench, 
and  I  think,  gentlemen,  that  you  will  readily  see  from  the 
various  opinions  of  Justiciary  judges  I  have  already  quoted 
to-night  that  a  glaring  anomaly  exists,  and  it  is  such  anomalies 
as  these  that  demand  for  Scotland  a  criminal  Court  of  appeal. 
If  judicial  absolutism  be  desirable,  and  if  the  absence  of  all 
usual  securities  against  misdecision,  arbitrariness,  or  any  other 
shape  of  error  or  oppression  be  conducive  to  justice,  then  our 
system  is  the  bright  consummate  flower  of  legal  perfection. 

Judges  have  always  had  a  tendency  to  flout  as  worthless 
opinions  of  medical  experts  in  questions  of  insanity.  "  Insanity 
is  a  question  of  fact,''  say  a  number  of  judges.  "  The  evidence 
of  medical  men  in  a  question  of  this  kind  is  not  more  valuable 
than  the  common-sense  judgment  of  the  associates  and  friends," 
says  Lord  Deas.  These  two  statements  seem  to  amount  to  this, 
that  whether  a  person  is  insane  is  to  be  decided  upon  facts 
of  conduct  which  are  so  apparent  and  so  easily  understood  in 
their  proper  relationship  that  any  ordinary  observer  may 
correctly  observe  them  and  report  them  accurately  in  evidence. 
That  this  is  not  a  correct  view  is  obvious  upon  a  moment's 
reflection.  It  is,  indeed,  a  startling  paradox,  often  propounded 
from  the  bench,  that  a  jury  chosen  by  ballot  and  guided  by 
what  is  called  "  common  sense,"  that  is,  by  the  stray  and 
haphazard  notions  picked  up  in  the  course  of  daily  life,  are 
abler  judges  of  the  existence  of  insanity  than  medical  men  or 
medical  experts  guided  by  long  and  systematic  experience  of 


Digitized  by  VjOOQIC 


I90d.]        l^LEA  OF  INSANITY  IN  MURDER  TRIALS.  201 

morbid   mental   phenomena.      When   we   keep   in   view   that 
probably  the  most  of  the  jury  may  never  have  actually  seen 
a  lunatic  at  all,  ox  noticed  his  many  cunning  and  anomalous 
symptoms,  much  less  have  become  acquainted  with  the  peculiar 
but  steady   laws   which   control   the   disease,    such   a   notion, 
especially  where  the  medical  witnesses  are  present  during  the 
hearing    of    the    evidence,    seems    nothing    else    than    crass 
absurdity.      It  is   a   most  difficult  thing   to   detect   insanity. 
Insane  persons  frequently  appear  in  the  utmost  state  of  ability 
and   composure   even   in   the   highest   paroxysms   of  insanity, 
except  when  frenzy  is  the  characteristic  of  the  disease.      The 
late  Lord  Erskine,  in  the  case  of  Hadfidd^  in  1800,  gives  a 
very  good  illustration ;  he  said,  "  I  well  remember  (indeed,  I 
never  can  forget  it)  that  since  the  noble  and  learned  judge 
has  presided  in  this  Court  I  examined  for  the   greater  part 
of  a  day,  in  this  very  place,  an  unfortunate  gentleman  who 
had  indicted   a  most  affectionate   brother,   together   with  the 
keeper  of  a  madhouse  at  Hoxton,  for  having  imprisoned  him 
as  a  lunatic,  whilst,  according  to  his  evidence,  he  was  in  his 
perfect  senses.     I  was  unfortunately  not  instructed  in  what 
his  lunacy  consisted,  although  my  instructions  left  me  no  doubt 
of  the  fact,  but,  not  having  the  clue,  he  completely  foiled  me 
in  every  attempt  to  expose  his  infirmity.      You  may  believe 
that   I    left   no    means    unemployed    which    long    experience 
dictated,  but  without  the  smallest  effect.    The  day  was  wasted, 
and  the  prosecutor,  by  the  most  affecting  history  of  unmerited 
suffering,  appeared  to  the  judge  and  jury  and  to  a  humane 
English    audience    as    the    victim    of    the    most    wanton    and 
barbarous  oppression.    At  last  Dr.  Sims  came  into  Court  (mark, 
it  was  a  doctor,  not  an  associate  or  friend),   who  had  been 
prevented  by  business  from  an  earlier  attendance.     From  Dr. 
Sims  I  soon  learned  that  the  very  man  whom  I   had  been 
above  an  hour  examining,  and  with  every  possible  effort  which 
counsel  are  so  much  in  the  habit  of  exerting,  believed  himself 
to  be  the  Lord  and  Saviour  of  mankind;    not  merely  at  the 
time  of  his  confinement,   which  was  alone  necessary  for  my 
defence,  but  during  the  whole  time  that  he  had  been  triumphing 
over  every  attempt  to  surprise  him  in  the  concealment  of  his 
disease.     I  then  affected  to  lament  the  indecency  of  my  ignorant 
examination,  when  he  expressed  his  forgiveness  and  said,  with 
the  utmost  gravity  and  emphasis  in  the  face  of  the  whole  Court, 
*  I  am  the  Christ,'  and  so  the  cause  ended."     Gentlemen,  this 
is  not  the  only  instance  of  the  power  of  concealing  this  malady, 
I  would  consume  the  night  if  I  were  to  enumerate  them,  but 
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there  is  one  so  extremely  remarkable  that  I  cannot  help  stating 
it.  Insanity  is  a  disease,  not  a  question  of  fact,  and,  like  all 
other  diseases,  the  fact  that  it  exists  is  surely  never  proved 
by  a  single  diagnostic  symptom.  It  is  a  fact  that  must  never 
be  forgotten,  that  the  phenomena  of  insanity  do  not  lie  on 
the  surface  any  more  than  those  of  other  diseases,  but  can  be 
discovered  only  by  means  of  close,  skilful,  and  patient  examina- 
tion. Disease  is  a  question  of  fact,  yet  it  is  notorious  that 
frequently  it  requires  medical  skill  to  observe  the  facts  as 
well  as  to  interpret  their  meaning;  even  one  doctor  will  say 
there  is  nothing  wrong  with  a  patient  and  a  more  skilled 
observer  will  detect  a  serious  disease.  It  is  the  combination 
of  facts,  both  as  to  their  essential  nature  and  time  of  occurrence, 
that  constitutes  an  insane  state  of  mind.  The  facts  viewed 
separately  and  by  themselves  may  not  suggest  insanity.  For 
example,  sleeplessness,  restlessness,  agitation,  and  depression 
of  mind  are  each  common  enough  occurrences  in  the  life  of 
most  of  us,  yet  when  these  occur  in  combination  and  persist 
over  a  period  of  days,  weeks,  or  months,  and  are  not  removable 
by  the  ordinary  appeals  to  take  a  reasonable  view  of  circum- 
stances, then  we  have  to  deal  with  an  insane  state.  Yet  what 
ordinary  observer  would  call  a  person,  who  may  only  have 
manifested  to  the  observer  some  depression,  an  insane  person? 
No,  gentlemen,  it  requires  the  skilled  observer  to  say  that  these 
symptoms,  in  combination  and  in  any  particular  case,  con- 
stitute insanity.  To  say,  therefore,  that  insanity  is  a  question 
of  fact  and  that  any  one  may  observe  it  with  sufficient  accuracy 
to  be  able  to  testify  to  its  presence  is  only,  to  say  the  least  of  it, 
partly  true.  The  error,  it  seems  to  me,  arises  from  the  desire 
to  limit  the  use  of  the  term  "  insanity  "  to  those  disordered 
states  of  mind  that  issue  in  what  is  called  insane  conduct.  It 
is  therefore  assumed  that,  say,  in  a  case  of  murder  or  suicide, 
there  will  be  other  evidence  in  the  conduct  of  the  alleged 
lunatic,  besides  the  act  under  investigation,  which  will  be  so 
manifestly  insane  as  will  prove  the  existence  of  insanity.  That 
assumption  is  not  justified  by  experience.  There  must  be 
other  evidence  of  insanity,  but  that  evidence  may  not  affect 
conduct  in  any  special  manner.  Depression  of  mind  and 
exaggerated  emotional  states  may  be  the  only  other  evidence 
present  and  the  symptoms  may  not  be  observed  by  others,  and 
even  when  observed,  are  frequently  misconstrued  even  by 
doctors.  Many  a  man,  suffering  in  that  way,  has  been  told 
by  his  doctor  to  cheer  up  and  take  a  holiday,  and  the  true 
nature  of  the  illness  realised  only  when  suicide  occurred.     But 
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it  may  be  said  the  mind  can  be  so  slightly  affected  as  not  to 
affect  reason,  at  any  rate,  not  to  render  the  man  incapable  of 
knowing  the  nature  and  quality  of  his  acts.  Now,  it  is  clear 
that  this  assumption  is  a  complete  departure  from  the  first 
ground  taken,  that  insanity  is  a  fact,  that  is,  that  it  is  something 
entirely  objective.  We  enter  upon  the  region  of  the  abstract 
and  the  subjective.  What  is  reason?  What  is  meant  by 
knowledge  of  the  nature  and  quality  of  his  acts?  What  is 
responsibility?  It  would  require  a  conference  of  philosophers, 
sociologists,  psychologists,  and  lawyers  to  discuss  these  ques- 
tions, and  then  they  would  not  be  settled.  The  question  should 
be,  what  is  a  reasonable  interpretation  of  all  the  facts  and 
circumstances  of  the  case?  Let  all  the  facts  be  put  in  the 
fullest  and  most  considered  manner  before  the  Court,  and,  if 
possible,  evidence  of  the  criminal's  heredity,  and  let  the  Court 
say  whether  the  accused  acted  under  the  ordinary  dictates  of 
reason,  or  whether  his  action  was  determined  by  conditions 
of  his  nervous  system,  of  which  he  was  the  victim  and  not  the 
cause.  The  term  "  reason,"  as  here  used,  includes  those  appeals 
to  passion,  lust,  and  evil  generally  which,  although  wicked, 
appear  to  be  reasonable  and  desirable  to  the  wicked  mind. 
The  question  of  insanity  must  not  be  laboured  out  to  a  jury 
solely  in  the  counsel's  address  as  we  have  seen  it  done.  The 
evidence  of  insanity,  however  small,  must  come  to  the  jury 
from  the  witness-box,  both  ordinary  evidence  and  expert 
evidence,  and  not  in  an  impassioned  appeal  from  the  bar.  If 
no  jot  or  tittle  of  evidence  as  to  insanity  is  led,  then,  whatever 
opinion  one  may  form,  nothing  about  insanity  should  be  said 
to  a  jury.  The  jury  should  be  asked  to  solve  the  problem,  is 
the  person  accused  like  other  people,  and  is  the  knowledge  he 
possesses  of  a  kind  and  quality  wholly  different  from  that 
possessed  by  ordinary  men?  and  if  proof  is  led  to  show  that  he 
acts  not  like  other  people,  the  plea  of  insanity  has  every  chance 
to  be  sustained.  Another  thing  occurs  to  me,  and  it  is  this, 
that,  with  regard  to  the  sanity  or  insanity  of  a  prisoner  in  a 
murder  trial,  there  appears  to  be  a  law  for  the  rich  and  a  law 
for  the  poor,  because  unless  accused's  friends  are  able  to  pay 
for  an  inquiry  into  his  actual  brain  condition,  and  to  employ 
recognised  experts  in  insanity  on  his  behalf,  his  chances  of 
escape  from  capital  punishment  are  often  very  remote.  I 
would  also  say  this,  that  no  prisoner  convicted  of  culpable 
homicide  on  the  plea  of  insanity  should  be  sent  to  penal 
servitude.  The  man's  life  is  saved  because  of  the  plea  of 
insanity,  then  let  him  be  confined,  and,  better  still,  gentlemen, 
abolish   capital   punishment   altogether.      Substitute   therefor 
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penal  servitude  for  the  whole  term  of  the  paneFs  natural  life, 
and  you  will  at  the  same  time  abolish  the  necessity  for  a  plea  of 
insanity  in  a  murder  trial  along  with  its  wonderful  associate 
and  friend,  the  medical  expert  in  insanity. 


^iUtntVLXt. 


Goodbye's  Modern  Law  of  Real  Property.  By  Sir  H.  W. 
Elphinstone,  Bart.,  and  F.  T.  Maw,  Barristers-at-law. 
Fifth  edition.  London :  Sweet  <fe  Maxwell,  Limited.  1906. 
{£1  Is.) 

So  far  as  we  can  judge — ^for  in  a  matter  of  the  English  law 
of  real  property,  so  much  more  complicated  than  their  own, 
most  Scotchmen  would  confess  their  inability  to  pronounce  an 
authoritative  verdict — this  edition  of  the  late  Mr.  Goodeve's 
standard  work  has  been  thoroughly  revised,  equipped,  and 
generally  brought  down  to  date  by  the  learned  editors.  For 
that,  the  name  of  Sir  Howard  Elphinstone,  the  great  English 
authority  on  all  conveyancing  matters,  which  appears  on  the 
title  page,  is  alone  sulBicient  guarantee.  We  find  that  consider- 
able alterations  have  been  made  in  the  arrangement  of  the  text 
and  footnotes,  and  questions  are  discussed  which  were  not 
raised,  and  others  are  more  fully  treated  which  were  merely 
mentioned,  in  former  editions.  For  example,  estates  of  inherit- 
ance are  dealt  with  before  estates  for  life,  which  seems  more 
logical,  and  the  subjects  of  conditions  and  mortgages  are  treated 
in  separate  chapters.  New  matter  is  added  in  dealing  with  the 
Land  Transfer  Act,  1897,  and  those  portions  of  the  work 
dealing  with  the  law  as  to  Remoteness  and  the  intricate  and 
important  problems  of  Contingent  Remainders  have  been  con- 
siderably enlarged.  The  work  is  one  which  the  Scottish 
lawyer  may  not  generally  buy,  but  which  he  will  find  it  of 
value  to  consult  when  he  requires  to  take,  in  some  matter  of 
English  real  property  law,  the  skilled  advice  of  his 
correspondents  across  the  Border. 


The  King's  Coroner.  Being  the  Practice  and  Procedure  in  his 
Judicial  and  Magisterial  Capacities.  By  R.  Henslowe 
Welliugton,  Barrister,  deputy  Coroner  of  Westminster,  Ac. 
Volume  II.  complete  in  itself.  Loudon:  Balli^re,  Tindal,  & 
Cox.     1906.     (78.  6d.  net.) 

Mr.  Wellington's  title  for  his  valuable  work  will  hardly 
command  the  unqualified  approbation  of  the  successors  of 
Lindley  Murray,  but  the  substance  of  hia  treatise  is  solid  so 
far  as  concerns  current  administration  and  the  details  of  a 
coroner's  grim  duty.  An  office  once  in  force  in  Scotland,  as 
well  as  in  England,  the  function  of  coroner  has  by  long  work- 
ing practice,  rectified  by  statutes  and  decisions,  gathered  round 
it  a  large  body  of  law,  settling  questions  of  jurisdiction  and 
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procedure.  The  code  thus  formed,  with  its  attendant  equip- 
ment of  forms,  Mr.  Wellington  has  clearly  and  concisely  set 
forth  in  a  manner  likely  to  be  most  useful  not  only  to  his 
fellow-coroners,  but  also  to  the  legal  profession  in  general. 
Prefixed  to  the  volume  is  a  historical  introduction  which  gives 
the  outlines  of  the  story  of  the  coroner  in  England.  This  short 
essay  is  based  upon  the  authorities  regarded  as  sufficient  by 
writers  on  law  until  the  last  generation,  but  no  longer  accepted 
as  adequate  by  an  age  which  edits  plea  rolls  and  runs  a  Selden 
Society.  However,  even  as  regards  the  history  of  "  Crowner's 
Quest  Law,"  Mr.  Wellington  is  a  very  serviceable  guide. 


#]rttnar];« 


At  Banchory,  on  3rd  June,  Mr.  Thomas  Spark  Sinclair- 
Spark,  advocate,  for  many  years  the  senior  partner  of  the 
firm  of  Messrs.  Sinclair-Spark,  MefPet,  &  Taylor,  advocates, 
Aberdeen.  Mr.  Sinclair-Spark,  who  was  a  son  of  the  late  Mr. 
William  Sinclair,  wholesale  druggist,  graduated  M.A.  at  King's 
College  in  1856,  and  thereafter  entered  the  office  of  the  late 
Mr.  Newell  Burnett,  advocate.  In  1864  he  became  a  member 
of  the  Society  of  Advocates,  and  four  years  later  he  com- 
menced business  on  his  own  account.  In  1881  he  assumed  as 
his  partner  Mr.  James  Taylor,  S.S.C.,  and  the  firm  became 
known  as  ihat  of  Messrs.  Sinclair-Spark  &  Taylor.  On  account 
of  failing  health  Mr.  Sinclair-Spark  retired  from  active  business 
about  twelve  years  ago,  and  has  since  then  resided  in  Banchory. 
On  his  retirement  there  were  assumed  in  the  partnership  of  the 
firm  Mr.  Alexander  Meffet,  advocate,  and  Mr.  Edmond  Sinclair, 
solicitor,  a  nephew  of  deceased,  and  the  firm  became  known, 
as  now,  by  the  name  of  Sinclair-Spark,  MefFet,  &  Taylor. 
Deceased  was  a  shrewd  business  man,  and  his  ripe  experience 
marked  him  out  as  a  sound  and  capable  lawyer. 

At  Hawick,  on  4th  June,  Mr.  George  Grier,  solicitor.  Mr. 
Grier,  who  was  a  native  of  Ayrshire,  went  to  Hawick  in  1872 
as  partner  to  the  late  Mr.  James  Carmichael,  solicitor.  The 
latter  died  in  January,  1873,  and  his  son,  Mr.  James  R.  Car- 
michael, joined  the  firm  in  1878.  Among  the  public  appoint- 
ments held  by  Mr.  Grier  were  those  of  depute-clerk  for  Rox- 
burghshire Sheriff  Court,  to  which  he  was  appointed  on  the 
establishment  of  a  weekly  Sheriff  Court  at  Hawick  in 
November,  1893.  He  was  also  auditor  to  the  Court.  Mr.  Grier 
discharged  all  his  public  functions  with  great  care  and  fidelity, 
and  was  held  in  nigh  esteem  by  all  who  knew  him.  He 
attended  to  his  duties  in  Hawick  Sheriff  Court  on  the  previous 
Wednesday,  when  he  sat  through  a  long  proof.  He  was  not 
able  to  attend  business  on  Friday,  however,  and  died  on 
Monday  morning  from  an  attack  of  pleurisy.  Mr.  Grier  was 
unmarried,  and  was  about  sixty  years  of  age. 
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At  Edinburgh,  on  Tth  June,  Mr.  A.  D.  Veitch,  for  many 
years  a  clerk  of  Justiciary.  A  native  of  Edinburgh,  Mr.  Veitch 
was  bom  in  1835,  and  was  educated  at  Glasgow  and  Edinburgh 
Universities.  He  received  his  early  training  in  the  office  of 
Mr.  Hart,  procurator-fiscal  of  Glasgow,  where  he  assisted  in 
the  preparation  of  the  Madeleine  Smith  case,  and,  after  spend- 
ing a  year  in  the  Crown  Office,  he  was  appointed  second  clerk 
of  Justiciarv.  He  afterwards  became  first  assistant  clerk,  and, 
on  the  passing  of  the  Criminal  Law  Amendment  Act  of  1887, 
a  circuit  clerk  of  Justiciary.  Mr.  Veitch  was  a  most  popular 
Court  official,  being  painstaking  in  the  discharge  of  his  duties, 
and  courteous  and  obliging  to  all  with  whom  he  came  in 
contact.  He  is  survived  by  his  widow  and  a  family  of  three 
sons  and  a  daughter. 

At  Twickenham,  on  9th  June,  Mr.  William  A.  Brown, 
LL.B.,  advocate,  for  many  years  one  of  the  SherifEs-Substitute 
at  Aberdeen.  Sheriff  Brown  retired  from  judicial  work,  on  the 
ground  of  ill-health,  about  eight  years  ago,  and  since  then  he 
had  been  living  in  retirement.  Mr.  Brown,  who  had  reached 
his  seventieth  year,  was  born  in  Buenos  Ayres,  where  his 
father.  Rev.  Dr.  Brown,  was  minister  of  the  Scotch  Church. 
He  was  sent  home  to  Scotland  to  be  educated,  and  graduated 
M.A.  of  St.  Andrews  University.  He  afterwards  proceeded  to 
Edinburgh  to  study  law.  As  a  legal  student  he  had  a  brilliant 
career,  being  awarded,  among  other  honours,  the  Straiten  prize, 
which  was  conferred  by  the  vote  of  the  students  in  the  Civil  Law 
class  on  the  most  distinguished  student.  He  subsequently 
prosecuted  his  legal  studies  at  Halle  and  Berlin,  and  was  called 
to  the  Scotch  bar  in  1859.  As  a  practising  barrister  Mr.  Brown 
acquired  an  excellent  reputation,  and  was  early  singled  out 
for  official  preferment.  He  became  a  junior  counsel  for  the 
Treasury  when  Lord  MoncreifP  was  Lord  Advocate,  and  he 
was  an  Advocate-depute  when  Lord  Young  was  Lord  Advocate. 
In  1877  he  was  appointed  procurator-fiscal  of  Glasgow,  in 
which  responsible  position  he  attained  eminent  distinction. 
During  his  tenure  of  that  important  office  it  fell  to  him  to 
carry  through  the  preparations  for  the  prosecution  of  the  City 
of  Glasgow  Bank  directors,  which  he  did  in  a  manner  for 
which  he  was  complimented  by  the  Crown  authorities.  In 
1883  Mr.  Brown  was  appointed  one  of  the  Sheriffs-Substitute 
at  Aberdeen  in  succession  to  the  late  Sheriff  Comrie  Thomson. 
He  was  a  fluent  speaker,  had  strong  literary  instincts,  and  his 
work  on  the  bench  was  marked  by  sound  judgment  and  con- 
scientious industry.  Sheriff  Brown  was  married,  and  is  sur- 
vived by  a  family.  His  eldest  son,  Mr.  William  A.  Brown, 
who  died  early  in  life,  was  a  very  promising  member  of  the 
Scotch  bar,  and  another  son,  Mr.  Arthur  R.  Brown,  after 
qualifying  as  a  solicitor  and  being  for  some  time  in  practice  in 
Aberdeen,  is  also  now  a  member  of  the  Scotch  bar. 

At  Crieff,  on  12th  June,  after  a  long  illness,  Mr.  James 
MacRosty,  solicitor,  and  ex-Provost  of  Crieff.    Mr,  MacRostv, 
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who  was  in  his  eighty-third  year,  was  a  native  of  the  town,  and 
commenced  business  as  a  solicitor  as  far  back  as  1847.  In  all 
public  affairs — municipal  and  parochial — Mr.  MacRosty  for 
many  years  took  a  prominent  and  active  part,  and  for  nine 
years  was  Provost  of  the  burgh.  In  politics  Mr.  MacRosty  was 
a  Conservative,  and  was  for  years  local  agent  to  the  late  Sir 
William  Stirling-Maxwell,  when  that  gentleman  represented 
the  county  of  Perth. 

At  Harrogate,  on  24th  June,  Mr.  John  Logan,  town-clerk 
of  Wishaw,  and  senior  partner  of  the  firm  of  Logan  &  Sloan, 
solicitors  there.  In  October  last,  while  attending  a  meeting 
of  the  Faculty  in  Hamilton,  Mr.  Logan  was   seized  with   a 

Saralytic  stroke,  and  although  he  subsequently  resumed  his 
uties  he  never  wholly  recovered  from  the  shock.  In  order  to 
recuperate  he  went  to  Harrogate,  but  another  seizure  some  days 
afterwards  rendered  him  unconscious,  and  he  passed  away  in 
a  few  hours.  Mr.  Logan,  who  was  aged  about  fifty-six  years, 
was  a  native  of  the  parish  of  Maybole,  where  his  father  was 
a  farmer.  He  commenced  a  legal  practice  in  Wishaw  in  the 
year  1879,  and  a  few  weeks  thereafter,  the  town-clerkship 
becoming  vacant,  he  received  the  appointment,  which  he  held 
for  twenty-seven  years  with  acknowledged  ability  and  success. 
Perhaps  his  biggest  achievement,  in  which  he  had  great  credit, 
was  the  carrying  through  of  the  new  Wishaw  water  scheme  of 
some  six  years  ago.  In  his  oifficial  capacity  as  a  lawyer  and 
as  a  man  he  was  held  in  very  great  esteem  by  the  community, 
who  genuinely  mourn  his  loss.  He  was  held  in  equally  high 
regard  by  the  legal  profession,  being  only  recently  re-elected 
Dean  of  the  Faculty  in  the  Hamilton  district.  His  public  oflSces 
included  acting  as  clerk  to  the  Omoa  Combination  Poorhouse 
Committee;  and,  notwithstanding  his  multifarious  duties,  he 
found  time  for  a  few  terms  to  represent  East  Wishaw  on  the 
County  Council.     Mr.  Logan  was  unmarried. 

At  Edinburgh,  on  27th  June,  with  startling  suddenness,  Mr. 
R.  T.  Younger,  K.C.,  Sheriff  of  Fife  and  Kinross.  In  the  early 
part  of  the  day  he  was  engaged  in  a  jury  trial  in  the  Court 
of  Session,  and  that  he  felt  no  premonitions  of  illness  is  shown 
by  the  fact  that  in  the  course  of  the  afternoon  he  had  a  cycle 
run,  and  returned  to  dinner  at  his  residence,  34  Great  King 
Street.  While  at  dinner  he  complained  of  feeling  unwell,  and 
went  upstairs,  and  in  a  few  minutes  he  passed  away,  death  being 
evidently  due  to  heart  failure.  Sheriff  Younger,  who  was  the 
son  of  Mr.  George  Younger,  merchant,  Glasgow,  was  bom  in 
1860,  and  educated  at  the  Academy  and  University  of  Glasgow. 
He  graduated  M.A.  with  honpurs  in  Mental  Philosophy,  and 
gained  the  degree  of  LL.B.  in  1883.  He  passed  as  an  advocate 
in  1885,  and  from  1889  to  1894  was  Lecturer  in  Constitutional 
Law  in  Glasgow  Tlniversity.  From  the  first  he  was  a  promising 
advocate.  He  combined  care  with  ability  in  the  preparation 
and  conduct  of  the  cases  entrusted  to  him,  and  was  regarded 
as  one  who  would  attain  eminence  as  a  lawyer.     In  1898  he  was 
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appointed  extra  Advocate-depute  on  the  Glasgow  circuit,  and 
became  an  Advocate-depute  two  years  later.  Last  year  he  was 
made  a  King's  Counsel,  and  in  December  last  be  obtained  tbe 
appointment  of  Sheriff  of  Fife  and  Kinross  in  succession  to  Lord 
Mackenzie.  He  is  survived  by  his  widow  and  two  young 
children. 

potts  ixtm  ^binlmrg^. 


Edinbttegh,  30<A  Jutic,  1906. 
Though  we  are  now  within  three  weeks  of  the  close  of  the 
summer  sittings  of  the  Court,  it  cannot  be  said  to  have  been 
a  successful  or  bustling  session,  especially  in  the  Outer  House, 
where  very  few  heavy  proofs  or  trials  have  been  on  the  rolls, 
and  a  good  many  proofs  have  been  settled,  leading  Lord 
Ardwall  to  remark  recently  that  the  spirit  of  compromise  was 
in  the  air.  Even  the  motion  rolls  of  the  five  judges  of  first 
instance,  after  the  first  fortnight  of  the  session,  showed  a  very 
scanty  amount  of  formal  business  all  through,  and  I  am 
afraid  the  junior  bar  have  again  had  to  complain  of  a  good 
deal  of  disappointment,  for  many  of  the  contested  cases 
were  of  a  very  poor  and  even  trashy  description.  During  the 
Whitsuntide  recess  the  Solicitor-General  was  in  Court  con- 
ducting some  important  litigations,  but  the  Lord  Advocate  did 
not  "  show,"  having  elected  to  take  a  holiday  in  Wales,  where 
he  would  be  in  the  congenial  society  of  the  Nonconformists, 
among  whom  he  has  a  large  number  of  friends  and  admirers. 

As  regards  the  Inner  House,  it  cannot  be  said  the  judges 
in  either  Division  have  yet  made  much  impression  on  their 
large  supply  of  appeals  and  reclaiming  notes,  and,  as  spoken 
of  in  my  last  letter,  I  think  we  are  slowly  drifting  into  a 
renewed  sitting  in  the  autumn  of  the  Court  of  Remitted  Causes 
composed  of  the  four  senior  Lords  Ordinary.  The  rolls  of 
business  in  both  Divisions  were  large  enough  to  begin  with, 
but  progress  has  been  much  retarded  by  the  long  debate  in  the 
First  Division  in  the  CUjypens  reclaiming  note,  and  the  week's 
discussion  of  the  Bile  Beans  litigation  in  the  Second  Division 
(where,  by  the  way,  the  Bile  Beans  people  had  a  formidable 
array  of  four  counsel,  including  the  Dean,  two  K.C.'s,  and  a 
junior).  Last,  but  not  least,  {).mong  the  causes  of  delay  was 
the  time  taken  to  the  full-bench  discussion  in  the  Justiciary 
Court  of  the  appeal  as  to  the  conviction  by  the  Sheriff  in  the 
Ross-shire  Court  of  the  Norwegian  trawler,  which  occupied 
three  full  days  of  the  time  of  all  the  judges,  and,  in  fact,  stopped 
the  whole  business  of  the  Court.  All  the  judges  sat  on  this 
appeal  except  Lord  Kinnear,   who  was  engaged  in  the  Free 
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Church  Commission,  and  the  elaborate  arguments  of  counsel 
received  the  careful  attention  of  the  full  bench  during-  the 
three  days  of  the  debate. 

Speaking  of  this  fuU-bench  discussion,  I  can  only  recollect 
of  one  or,  at  most,  two  occasions  during  my  long  connection 
with  the  Court  when  we  had,  a^  recently  was  the  case,  all 
the  judges  (save  one)  sitting  on  a  Justiciary  appeal  in  the  First 
Division,  and  the  sight  of  all  the  Lords  in  a  semi-circle  of 
crimson  and  white  robes  was  a  very  impressive  and  interesting 
scene,  worthy  of  reproduction  by  the  brush  of  a  Sk^och 
Gumming,  or  some  other  good  Scottish  artist,  but,  so  far  as  I 
am  aware,  not  even  a  snapshot  was  taken  during  the  whole 
proceedings. 

Lord  Kinnear  has  had  several  diets  of  proof  and  argument 
in  the  Free  Church  Commission  on  the  question  of  the 
disposal  of  the  legacies  bequeathed  to  the  Free  Church  prior 
to  1900,  and  he  has  also  had  the  assistance  of  another  of  the 
Commissioners  (Sir  Charles  B.  Logan)  in  this  inquiry.  A 
decision  on  those  questions  will,  I  expect,  be  shortly  given 
when  the  investigations  are  complete.  So  far  as  the  Highland 
churches  are  concerned,  I  believe  the  claims  of  the  Free  Church 
for  about  twenty  churches  have  been  disposed  of,  leaving  over 
seventy  more  to  be  investigated  by  the  sub-Commissioners,  who 
were  understood  to  commence  again  their  operations  during  the 
month  now  closing.  In  view  of  the  conflicting  statements 
of  the  parties  as  to  numbers  of  members  and  adherents,  the 
inquiries  bid  fair  to  be  very  prolonged  and  exhaustive,  so 
that  one  cannot  look  for  a  final  report  on  this  Commission 
for  a  considerable  period,  which  will  simply  entail  a  con- 
tinuance of  lay  and  clerical  heart-burning  and  strife  all  over 
the  Highlands  and  Islands. 

The  recent  Act  of  Sederunt  relative  to  the  examination  of 
law  agents  suggests  the  inquiry,  has  the  Law  Agents  Act  of  1873 
been  anything  of  a  blessing  to  the  profession  or  the  public? 
and  I  am  afraid,  so  far  as  the  metropolis  of  Scotland  is  con- 
cerned, the  unhesitating  reply  must  be  in  the  negative.  All 
the  preliminary  examinations  in  general  knowledge,  book- 
keeping, logic,  languages  (ancient  and  modem),  and  the  like, 
combined  with  a  stiff  and  ofttimes  very  erratic  legal  final 
examination,  donH  keep  back  the  horde  of  young  lawyers  who 
have  been  cramming  for  years,  and  who,  when  they  do  pass, 
simply  overcrowd  the  ranks  of  an  already  far  too  full  profession, 
with  the  result  that  the  struggle  for  a  living  becomes  every 
day  more  acute  in  Edinburgh.  No  sooner  is  a  man  entitled  to 
call  himself  a  solicitor  than  he  puts  up  his  brass  plate  on  a 
"  door  lintel,"  and  in  very  many  instances  literally  "  cadges  " 
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far  business  among  his  city  and  provincial  friends.  Why,  there 
is  even  a  struggle  for  the  chance  of  being  nominated  agent  for 
the  poor  in  criminal  and  civil  causes  for  the  sake  of  any 
pickings  by  litigation  in  forma  pauperis.  The  practical  result 
of  this  overcrowded  state  of  the  profession  has  largely  been 
responsible  for  the  annual  crop  of  appeals  for  jury  trial  in 
very  trumpery  cases,  the  multiplication  of  processes  of  suspen- 
sion and  interdict  designed  in  most  cases  either  to  settle  very 
trifling  disputes  as  to  property,  or  to  postpone  payment  of 
debts,  or  to  suspend  warrants  or  charges  under  diligence  on 
purely  technical  grounds,  a  condition  of  things  which  is  not  to 
edification,  and  of  which  the  last  generation  of  lawyers  would 
have  been  heartily  ashamed.  This  class  of  business  has  also 
to  a  certain  extent  necessarily  lowered  the  tone  of  the  bar, 
and  altogether  one  is  tempted  to  ask  whether  it  would  not  be 
better  to  penalise  future  aspirants  to  the  office  of  law  agent 
by  largely  increasing  the  fees  of  admission  and  the  attorney 
licence,  besides  compelling  a  law  agent,  when  he  doe^  pafis,  to 
join  either  the  S.S.C.  or  W.S.  Society,  where  the  entry 
money  and  the  widows'  fund  subscriptions  are  a  wholesome 
deterrent  against  a  large  influx  of  young(and  often  impecunious, 
and  sometimes  not  very  careful  or  scrupulous,  solicitors  into 
the  ranks  of  a  society  which  has  a  right  of  ballot,  and  which 
also  can  and  does  exercise  wholesome  vigilance  and  restraint, 
and  occasionally  invokes  punishment  on  its  members  who 
offend  against  the  laws  of  pleading  or  fair  conduct  of  a  litiga^ 
tion.  Lord  Young's  Act  of  1873  has  not  certainly  earned  the 
gratitude  of  the  older  generation  of  lawyers  or  any  thanks- 
givings from  employers  of  labour  or  public  bodies  who  employ 
workmen  and  servants,  or,  indeed,  from  those  who  are  in  any 
way  liable  to  be  sued  for  claims  for  bodily  injury  on  the  part 
of  their  workers  or  subordinates. 

I  am  rather  afraid,  in  view  of  the  protracted  discussions  on 
the  English  Education  Bill,  and  other  contentious  business  in 
Parliament,  that  Scotland  will  have  very  little  legislation 
passed  at  Westminster  this  session,  and  that  the  Lord  Advocate 
will  not  be  able  to  do  much,  if  anything,  for  us  either  in  the 
way  of  Sheriff  Court  reform.  Fatal  Accidents  Inquiry  Amend- 
ment, or  improvement  in  the  Board  of  Manufactures ;  in  short, 
that  the  educational  woes  of  the  English  Nonconformist  and 
the  strife  among  the  rival  English  Churches  will  swallow  up 
almost  the  entire  session,  and  even  with,  as  promised,  a 
meeting  of  Parliament  in  the  autumn,  the  claims  of  Scotland 
are  likely  to  be  completoly  ignored.  As  I  have  often  before 
observed,  for  all  this  we  have  to  thank  the  meek  and  docile 
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spirit  of  our  Scottish  Liberal  members  of  Parliament,  who  will 
stand  anything. 

For  some  considerable  time  after  Mr.  Shaw  became  Lord 
Advocate  he  had  only  one  bit  of  legal  patronage  in  his  gift, 
and  that  a  very  unimportant  one,  viz.,  a  macership,  which 
vacancy  arose  owing  to  the  compulsory  retirement  under  the 
age  limit  at  seventy  of  Mr.  Heron,  macer  in  the  First  Division. 
The  vacancy  was  at  once  filled  up  by  the  appointment  of  one 
of  Mr.  Shaw's  Galashiels  constituents.  The  salary  of  a  macer 
is  £100  per  annum,  but,  in  addition,  he  receives  a  fee  of  Is.  for 
each  witness  at  proofs  and  trials  and  certain  other  emoluments 
and  perquisites,  raising  his  income  to  from  £120  to  £150  per 
annum.  Now  another  and  better  piece  of  patronage  has  fallen 
to  Mr.  Shaw  in  the  vacancy  created  at  Stirling  by  the  resigna- 
tion of  Sheriflp  Buntine,  who  went  there  in  1876,  and  has  thus 
been  thirty  years  an  acting  Sheriff-Substitute.  The  vacancy 
has  been  promptly  filled  by  the  appointment  of  Mr.  Andrew 
Mitchell,  advocate.  This  may  fairly  be  designated  rather  a 
patriarchal  appointment,  seeing  Mr.  Mitchell  must  be  close  on 
sixty  years  of  age,  having  been  over  thirty-six  years  at  the 
bar.  He  was  recently  appointed  one  of  the  bailies  of  the  city 
of  Edinbiu^h  after  long  service  in  the  Town  Council.  Mr. 
Mitchell  has  undoubtedly  had  experience  of  the  duties  of  the 
office,  having  frequently  acted  as  honorary  Sheriff-Substitute 
at  Glasgow  and  elsewhere.  He  is  also  a  man  of  very  high 
principle  with  a  strong  sense  of  duty,  and  will,  I  have  no 
doubt,  make  a  good  successor  to  Sheriff  Buntine. 

The  removal  by  death  of  the  late  Sheriff  W.  A.  Brown,  of 
Aberdeen,  though  not  unexpected,  in  view  of  his  feeble  health 
during  the  past  three  years,  recalls  to  those  of  us  (alas !  now  so 
few)  who  were  "  within  the  precincts  "  in  the  early  sixties  his 
brilliant  literary  gifts,  his  bright  and  eager  spirit,  unfailing 
good  humour,  and  genial  comradeship.  Like  many  another 
member  of  the  Faculty,  after  a  hard  strugj^le  at  the  bar  he 
had  to  content  himself  with  the  none  too  genial  post  of 
procurator-fiscal  of  Lanarkshire,  where  he  laboured  for  over 
seven  years,  and  in  1879,  along  with  the  late  John  Burnet,  as 
Tory  Advocate-depute,  and  under  the  supervision  of  Lord 
Advocate  William  Watson,  had  to  undertake  the  tremendous 
task  of  preparing  the  case  for  the  Crown  against  the  directors 
of  the  City  of  Glasgow  Bank,  and  how  well  and  ably  that  work 
was  done  only  those  at  the  Crown  Office  or  in  the  inner  circle 
of  Government  officials  had  any  adequate  idea.  His  promotion 
to  the  Aberdeen  Sheriff-Substituteship  on  the  appointment 
of  Sheriff  Comrie  Thomson  to  Forfarshire  was  a  decided 
change  for  the  better,  and  as  a  Sheriff  he  was  most  successful, 
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for  his  judgments  were  full  of  literary  grace  and  clear  state- 
ment of  law  and  of  fact,  while  his  many  genial  qualities  made 
him  exceedingly  popular  in  the  Granite  City  and  throughout 
the  entire  sheriffdom.  His  son,  who  is  now  at  the  bar,  has 
much  of  his  father's  ability  and  geniality,  and  is  already 
receiving  a  fair  amount  of  general  business  in  Court  as  a 
junior  counsel. 

Another  retired  official  has  passed  away  after  a  period  of 
feeble  health  in  the  person  of  Mr.  A.  D.  Veitch,  depute  Clerk 
of  Justiciary,  who  was  long  connected  with  the  office,  and 
often  went  on  circuit  as  extra  clerk.  In  virtue  of  the  Act 
of  1887  he  was  created  a  circuit  clerk,  and  acted  in  that  capacity 
for  some  years  till  advancing  years  and  loss  of  hearing  com- 
pelled his  retirement.  He  was  greatly  esteemed  in  view  of  his 
courtesy  and  ability  as  an  official. 

Although  he   was   seldom   of   late  years  a  visitor   to   the 
Parliament  House  and  rarely  had  Supreme  Court  litigation, 
yet  by  some  of  the  older  practitioners  and  counsel  the  late  Mr. 
James  MacBosty,  solicitor,  CriefE,  may  still  be  remembered  as 
one  of,  if  not  the  oldest  solicitor  in  Scotland.      He  has  just 
passed  away  at  the  advanced  age  of  eighty-three,  after  a  legal 
career  in  his  native  burgh  of  close  on  sixty  years,  having  left 
the  office  of  Davidson  &  Syme,  where  he  completed  his  legal 
training,  as  far  back  as  1847,  when  he  went  north  and  started 
business  in  Crieff,  then  a  little-known  Highland  village.     In 
the  early  fifties  the  Perthshire  bar  contained  among  its  members 
a  galaxy  of  old  family  and  conveyancing  lawyers  and  brilliant 
pleaders  second  to  none  in  the  kingdom,  among  whom  may 
be  mentioned  Mr.  James  Condie,  Messrs.  Conning  &  Hunter, 
Mr.   Bobert  Hope   Moncrieff,   Mr.   Alexander  Moncrieff,   Mr. 
Melville  Jamieson,  Mr.  John  Kemp,  Mr.  John  Kippen,  Mr. 
David  Keay,  Mr.  Horace  Skeete,  all  of  Perth ;  Mr.  T.  Barty,  of 
Dunblane;    Mr.   William  Toung  and  Mr.   Alexander  George 
Beid,  of  Auchterarder ;  Mr.  John  Ironside,  Mr.  Thomas  Soutar, 
Mr.  John  Gowans,  and  Mr.  James  M'Laren,  of  Crieff;  and  the 
late  Mr.  MacBosty,  who  has  just  passed  away.      The  deceased 
was  a  man  of  fine  presence  and  courtly  address,   and  for  a 
long  series  of  years  conducted  a  large  family  and  conveyancing 
business  with  ability  and  tact,  being  for  some  time  local  agent 
for  the  Drummond  estates,  and  he  also  held  an  agency  for  the 
City  of  Glasgow  Bank  down  to  its  liquidation  in  1879.      He 
was  Provost  of  Crieff  for  several  terms  of  office,  and  about  four 
years  ago  gifted  to  his  native  town  a  splendid  public  park. 

I  have  also  to  chronicle  the  rather  sudden  demise  of  a 
well-known  south  country  lawyer,  Mr.  George  Grier,  solicitor 
and  Sheriff-clerk  depute  of  Hawick,  and  who  was  about  thirty 
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years  ago  well  known  in  the  Parliament  House.  He  was  a 
most  genial  and  lovable  man,  with  high  business  qualities,  and 
in  his  periodical  visits  to  Edinburgh  was  always  glad  to  renew 
his  acquaintance  with  the  few  remaining  solicitors  and  counsel 
he  knew  in  the  sixties  and  early  seventies  before  he  went  to 
Hawick,  where  he  has  been  a  most  successful  and  respected 
lawyer  and  public  official. 

Just  as  I  close  this  letter  comes  the  sad  news  of  the  sudden 
demise  of  Mr.  Younger,  K.C.,  the  recently  appointed  Sheriff 
of  Fife  and  Kinross,  at  the  age  of  forty-six,  and  which 
has  caused  universal  regret  here,  as  it  deprives  the  bar  of  one 
of  the  most  able  of  our  King's  Counsel  and  the  sheriffdom  of 
Fife  and  Kinross  of  its  much-esteemed  judicial  head.  Mr. 
Younger  was  universally  beloved,  while  his  brilliant  talents 
entitled  his  many  friends  and  admirers  to  expect  that  in  due 
season  he,  would  reach  the  bench.  And  now  he  has  gone  with 
appalling  suddenness  in  the  prime  of  life  and  in  the  middle 
of  what  promised  to  be  a  long  and  successful  career  as  counsel 
and  principal  Sheriff  of  one  of  the  most  important  sheriffdoms 
in  Scotland.  Parliament  House  people  are  reputed  to  have 
short  memories  in  these  days  of  rush  and  struggle,  but  the 
memory  of  one  who  has  been  so  much  admired  and  respected 
by  a  large  circle  of  sorrowing  friends  in  legal  circles,  both  in 
Edinburgh  and  Glasgow,  will  not  speedily  fade  away. 


^tjfitu  fxtna  '^anlion. 


The  Temple,  30th  Jtme,  1906. 
Changes  have  taken  place  during  the  month  on  the  judicial 
bench.  Lord  Justice  Stirling  has  resigned  his  seat  in  the 
Appeal  Court,  after  being  twenty  years  on  the  bench — fourteen 
as  a  puisne  judge  in  the  Chancery  Division  and  six  in  the 
Court  of  Appeal  as  Lord  Justice.  Some  surprise  has  been 
caused  by  his  resignation,  for  he  is  neither  exceedingly  aged, 
being  only  seventy,  and  judges  often  continue  after  that  age, 
nor  has  he  shown  signs  of  being  unequal  to  his  work.  But 
he  has  undoubtedly  set  an  example  on  the  right  side.  He  has 
had  a  career  somewhat  out  of  the  common,  though  it  has  not 
been  distinguished  by  remarkable  brilliancy  either  as  advocate 
or  judge.  He  was  the  son  of  a  Free  Church  minister  of  Aber- 
deenshire, and  at  Cambridge  he  became  senior  wrangler  and 
first  Smith's  prizeman.  But  when  he  came  to  the  bar  his 
rise  was  very  slow.  Three  years  after  he  became  a  reporter 
on  the  staff  of  the  Iaiw  Reports,  and  it  is  not  to  law  reporters, 
nowadays  at  any  rate,  that  one  looks  for  those  who  are  to  bu 


Digitized  by  LjOOQ IC 


2U  NOTES   FROM  LONDON.  [July 

judges.  He  remained  at  this  obscure  work  for  eleven  years; 
but  by  1876  lie  left  it,  and  in  1881  he  became  the  junior  equity 
counsel  for  the  Treasury,  which  is  usually  considered  on  the 
Chancery,  as  on  the  common  law,  side  a  preliminary  to  a 
judgeship.  This  came  in  1886,  and  fourteen  years  after  he 
was  made  a  Lord  Justice,  so  that  thirty-eight  years  had  elapsed 
from  his  call  to  the  bar. 

The  rise  of  Lord  Justice  Farwell,  who  has  been  appointed 
to  succeed  him,  has  been  far  more  rapid.  He  has  been  twenty 
years  at  the  bar,  and  was  made  a  judge  in  1899,  when  an  addi- 
tional judge  was  appointed  in  Chancery.  He  has  lived  to  see 
it  doubted  whether  there  are  not  too  many  judges  now  on  the 
Chancery  side,  and  whether  the  new  judge  who  has  been 
appointed  to  supply  the  vacancy  created  by  his  transference 
to  the  Appeal  Court  ought  not  to  have  been  appointed  to  the 
common  law  side.  It  is  not  often  that  a  Chancery  judge  gives 
decisions  which  attract  notice  in  the  outside  world.  Their 
subject-matter  is  usually  far  too  technical  and  complicated  to 
have  any  meaning  for  laymen,  however  important  may  be  the 
effects  they  have  on  the  law.  But  Mr.  Justice  Farwell  did 
actually  bring  himself  into  public  notice  by  the  judgment  in 
the  Taff  Vale  Railway  case  as  to  the  liability  of  the  funds  of 
trade  unions  for  their  illegal  acts  during  trade  disputes.  It 
was  a  bold  and  unexpected  judgment,  and  it  came  successfully 
through  the  ordeal  to  which  it  was  exposed,  and  finally 
triumphed  in  the  decisive  judgment  of  the  House  of  Lords. 
Not  only  has  it  had  important  legal  consequences,  but  political. 
The  fortunes  of  the  Liberal  party  became  closely  connected 
with  it;  the  elections  were  largely  won  by  the  efforts  of  the 
trade  unions  determined  on  revoking  the  decision  by  fresh 
legislation.  The  Trades  Disputes  Bill  was  one  consequence; 
the  speech  of  Sir  John  Lawson  Walton,  the  Attorney-General, 
was  another;  and  his  repudiation  by  the  Government  was  a 
third,  which  seemed  at  one  time  as  if  it  would  be  followed  by  a 
fourth,  the  resignation  of  the  Attorney-General  and  the 
succession  of  the  Solicitor-General,  who  had  been  sympathetic 
with  the  trade  unions  from  the  first.  So  that  Mr.  Justice 
Farwell  made  history  while  he  was  on  the  bench.  Lately,  too, 
he  has  been  reviewing  history  by  presiding  over  the  committee 
inquiring  into  the  dealings  with  the  army  stores  after  the  South 
African  war.  If  Mr.  Justice  Farwell  could  leave  his  Court  to 
preside  at  it  without  business  suffering,  that  would  not  be  the 
case  if  he  had  to  hang  up  the  Court  of  Appeal  while  he  was 
at  his  extrajudicial  duties.  Arrears  are  a  familiar  feature  of 
that  Court,  and  it  has  been  remarked  that  what  is  wanted  there 
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is  not  so  much  a  new  Lord  Justice  as  a  new  Court  of  Lords 
Justices.  Lord  Justice  Yaughan,  another  judge  of  that  Court, 
is  presiding  over  the  Welsh  Church  Commission;  the  Lord 
Chief-Justice  has  frequently  had  to  shut  up  his  Court  in  order 
to  attend  the  Bitual  Commission,  which  has  just  finished  its 
work. 

Mr.  Justice  Balph  Neville  is  the  new  judge  appointed  in 
place  of  Mr.  Justice  Farwell.  He  has  considerable  distinction 
as  an  advocate,  having  been  one  of  the  ^*  specials "  in  the 
Chancery  Courts  who  do  not  attach  themselves  to  any  Court 
in  particular,  as  is  usual  on  that  side,  but  who  go  before  any 
Chancery  judge  on  payment  of  a  special  fee.  Mr.  Haldane 
was  one  of  these,  and  Mr.  Neville,  E.C.,  used  to  be  one  of  his 
regular  opponents.  Mr.  Neville  obtained  his  reputation  first, 
not  in  London,  but  in  the  Liverpool  Palatine  Court,  where  he 
was  long  leader  before  he  came  up  to  London.  He  has  been 
in  Parliament,  and  is,  in  JPact,  a  rather  well-known  Liberal 
politician;  but  there  is  nothing  of  the  political  appointment 
in  his  judgeship.  It  is  not  to  be  looked  on,  as  the  Lord 
Chancellor  said  the  appointment  of  Justices  of  the  Peace  might 
be  looked  on,  as  an  attempt  to  redress  the  political  balance  on 
the  bench.  Mr.  Neville  has  been  well  known,  too,  as  the 
chairman  of  the  Garden  City  Company.  It  has  been  his  hobby, 
and  one  of  his  last  acts  on  leaving  the  bar  was  to  write  an 
appeal  for  public  support  for  this  admirable  object. 

Mr.  Justice  Grantham  has  not  been  less  conspicuous  than 
he  was  last  month.  He  has  attracted  a  good  deal  of  attention 
to  himself  without  increasing  his  reputation  for  judicial  dis- 
cretion and  dignity.  At  Bodmin  he  and  Mr.  Justice  Lawrance, 
the  same  two  judges  who  were  at  Yarmouth,  unseated  the 
Liberal  member  there,  and  there  were  demonstrations  against 
them  which  were  not  to  the  credit  of  the  populace.  Mr.  Justice 
Grantham,  instead  of  quietly  doing  what  he  had  to  do,  made  a 
speech  referring  to  the  charges  of  partisanship  made  against 
him  at  Yarmouth,  and  to  the  motion  put  down  in  Parliament 
for  calling  attention  to  his  conduct  there.  He  must  needs 
deliver  a  diatribe  against  the  promoters  of  this  motion,  charge 
the  Government  with  dealing  with  him  unfairly,  and  criticise 
their  management,  which  had  led  him  to  have  to  try  the  Bodmin 
petition  with  the  Yarmouth  charge  still  pending  over  him. 
It  was  a  speech  full  of  unrestrained  egotism,  self-conscious, 
as  if  the  eyes  of  the  world  were  upon  him,  and  charged  with 
an  emotion  and  excitement  which  a  judge  should  do  his  best 
never  to  reveal.  Mr.  Justice  Lawrance  told  him  plainly  in 
Court  that  he  was  sorry  he  had  mentioned  the  Yarmouth 
matter.     But  Mr.  Justice  Grantham  was  bubbling  over  with 
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his  own  importance ;  and  he  confessed  he  could  keep  silence 
no  longer,  and  must  take  refuge  in  speech.  That  is  wliait, 
unfortunately,  he  is  always  doing,  and  the  result  ab  never  edify- 
ing. If  he  thought  an  injustice  was  being  done  him  by  having 
to  try  the  aleetion  petition  at  Bodmin,  he  could  have  made 
arrangements  with  his  colleagues  for  his  place  being  supplied. 
But  he  chose  to  go,  and  he  has  no  right  to  make  this  a  matter 
of  complaint.  The  motion  will  be  brought  on  before  long.  It 
is  a  somewhat  obscure  subject,  what  can  be  done  in  Parliament 
by  way  of  criticism  when  an  address  to  the  Crown  is  not  moved 
for  the  removal  of  a  judge.  This  course  is  hardly  likely  to 
be  taken,  and  I  believe  would  only  be  taken  if  the  Government 
decided  to  take  the  matter  in  hand  themselves ;  but,  from  the 
way  the  Premier  has  spoken  of  the  motion  as  a  "  stray  sub- 
ject," it  is  not  probable  that  they  will  do  this. 

I  mentioned  last  month  a  book  by  Sir  John  HoUams  on 
his  experiences  of  the  law  and  lawyers.  Another  similar  book 
has  been  published,  entitled  "  Life  in  the  Law,"  by  John  Gfeorge 
Witt,  K.C.,  who,  until  within  a  short  time  ago,  was  a  well- 
known  common  law  barrister  of  a  certain  distinction,  but  not 
quite  what  one  might  call  famous.  Mr.  Witt  died  suddenly 
in  an  omnibus  a  few  months  ago,  and  this  is  a  posthumous  book. 
He  was  a  man  of  good  social  position,  and  a  descendant  of  the 
famous  De  Witts  of  Holland,  who,  I  believe,  were  known  as 
the  Grand  Pensioners.  He  was  always  looked  on  as  a  man 
of  the  world  who  knew  many  things  of  racing  and  horses,  and 
the  circles  where  the  higher  mysteries  of  what  is  called  life 
are  performed.  His  practice  seemed  to  reflect  some  of  these 
mysteries.  An  anecdote  he  tells  reminds  me  of  some  remarks 
I  made  some  time  ago  on  the  curious  way  in  which  men  make 
reputations  for  themselves,  or  in  which  reputations  are  made 
for  them.  He  says — "  I  was  counsel  in  a  case  in  the  Court  of 
Appeal  in  which  their  lordships  deemed  it  important  to  under- 
stand how  the  business  of  a  noted  gambling-house  in  London 
was  conducted.  As  soon  as  I  got  up  Lord  Esher  said,  *  Now, 
you  know  all  about  these  things ;  tell  us  how  it  is  done.'  I 
disclaimed  the  character  of  an  expert,  said  that  I  had  never  even 
seen  the  game  of  baccarat,  and  had  never  been  in  a  gaming-house 
in  London  in  my  life.  '  Well,  I  never,'  said  Lord  Justice 
Lopes ;  *  I  made  sure  that  he  would  tell  us  all  about  it.'  And 
I  verily  believe  that  the  general  audience  regarded  me  as  a 
consummate  hypocrite.  I,  on  the  contrary,  felt  vexed  with 
myself  for  not  knowing ;  for  a  common  lawyer  ought  to  make 
himself  acquainted  with  all  the  follies  of  mankind,  as  well  as 
their  virtues  and  vices."  With  the  book  before  me,  I  can 
hardly  refrain  from  giving  some  of  the  capital   stories   and 
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reminiscences.  But  space  forbids,  and  I  can  only  generally 
recommend  the  book  to  those  who  like  to  read  of  the  lighter 
side  of  l^al  matters.  One  story  catches  my  eye  of  Mr.  Justice 
Gave,  and  no  one  who  remembers  him  could  ever  fail  to  w^uit 
to  read  anything  illustrating  his  peculiarities,  so  I  will  just 
give  it  as  a  specimen — ''  One  of  his  finest  efforts  was  when  the 
counsel  for  the  plaintifiE  had  called  four  witnesses  without 
advancing  the  case  at  all.  The  learned  judge  said,  '  These 
are  very  bad  witnesses,  very  bad  indeed.  Have  you  got  a  good 
one  ?  '  *  Oh,  yes,  my  lord,'  said  the  counsel.  *  Then  call  him 
at  once,'  said  the  judge ;  '  if  you  keep  him  any  longer  he  will 
go  bad  like  the  rest.'  " 


NOTES  OF  ENGLISH  OASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest  They  are  taken  from  the  Timea' 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Ti/ntea'  Law  Reports  have  the  reference  added : — 

244.  Siunmons  by  liquidator  in  voluntary  winding  up,  seeking  to 
make  managing  director  liable  for  dividends  paid  out  of  capital.  The 
Court  refused  to  order  payment,  if  the  amount  was  to  be  paid  over  to 
the  persons  who  had  received  the  dividends.  In  re  G,  /.  TUling  dk 
Sons,  Limited,  Ch.D.  15th  May.     22  T.R.  599. 

245.  A  preferential  dividend  is  cumulative  unless  specially  declared 
to  be  payable  "  out  of  the  nett  profits  of  each  year."  Foster  v.  Coles  <k 
M.  B.  Foster  <fc  Sons,  Limited,  Ch.D.  15th  May.     22  T.R.  555. 

246.  A  chauffeur  delegated  the  driving  of  his  car  to  another  person 
while  he  went  to  see  the  cause  of  a  noise  at  the  back  of  the  car.  The 
delegate  ran  into  another  vehicle.  Hdd  that  the  owner  was  not 
responsible,  as  a  servant  could  not  delegate  his  duty,  unless  in  case  of 
absolute  necessity.  Harris  v.  Fiat  Motors,  Limited,  K.B.D.  17th  May. 
22  T.R.  556. 

247.  Contract  for  through  carriage  under  bills  of  lading.  A  steam- 
ship company  has  a  lien  on  the  goods  that  arrive,  for  inland  carriage 
charges  paid  by  it  at  the  port  of  shipment  on  the  whole  goods  slapped, 
although  part  of  these  goods  are  lost  on  the  voyage  through  shipwreck. 
The  "  Hibernian  ''—Tasker  d;  Co,  v.  Allan  Brothers  ds  Co.,  P.D.  18th  May. 
22  T.R.  564. 

248.  A  married  woman  having  no  separate  estate  was  sued  in 
England  for  an  account  for  dresses  supplied  to  her  in  Paris.  Htld  that 
the  English  law  applied,  and  that  she  was  not  personally  liable. 
Co(yper  v.  Cooper,  1888  (H.L),  15  R  21,  13  A.C.  101,  referred  to. 
Beer  v.  Bdl  and  Wife,  K.B.D.  19th  June. 

249.  No.  90,  vol.  xxi.,  21  T.R.  248,  aflfirmed.  Shipowners  insured 
against  risk  of  collision.  Collision  took  place  by  the  negligence  of  the 
charterers.  Held  on  the  construction  of  the  charter-party  as  a  whole 
that  the  charterers  could  not  sue  the  underwriters,  as  the  policy  was 
not  effected  on  behalf  of  the  charterers,  and  they  had  not  adopted  or 
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ratified  it.     Boston  Fruit  Co,  v.-  BritUk  and  Foreign  Marine  Insurance 
Co,,  H.L.  2l8t  May.     22  T.R.  571. 

250.  Action  agaiust  executors  of  deceased  testator  to  recover 
expenditure  on  his  idiot  son  during  his  life.  The  question  was  what  his 
income  had  been.  Held  that  bankers'  books,  not  in  present  use,  came 
within  the  meaning  of  sees.  4  and  9  of  the  Bankers'  Books  Evidence 
Act,  1879.  Asylum  for  Idiots  v.  Handyndes  and  Others,  C.A.  21st  May, 
22  T.R.  573. 

251.  Action  for  libel  contained  in  a  letter  and  telegram  typewritten 
by  defendants'  clerks.  Held  that  there  had  been  publication.  Cf. 
Evans  <fe  Son  v.  Stein  <fc  Co,  1904,  7  F.  65.  Fdmonson  v.  John  Birch  dk 
Co.,  Limited,  and  Homer,  K.B.D.  2l8t  May. 

252.  No.  211,  voL  xxi.,  21  T.R.  499,  reversed.  A  railway  company 
agreed  with  the  owner  of  an  estate  to  discontinue  a  station  and  erect  a 
new  station  adjoining  his  estate.  They  afterwards  found  that  by  a 
previous  private  Act  they  were  under  obligation  to  keep  up  the  old 
station  unless  otherwise  agreed  between  the  company  and  another  land- 
owner. Held  that  as  the  provisions  in  the  private  Act  were  for  the 
protection  not  only  of  an  individual  but  also  of  the  public,  he  could  not 
consent  to  release  his  rights,  and  therefore  the  second  agreement  was 
ultra  vires,  and  the  company  were  not  liable  in  damages  for  the  breach 
of  it.  Countess  of  Rothes  v.  Kirkcaldy  Waterworks  Commissioners,  9  R. 
(H.L.)  108,  refen-ed  to.  Corhett  v.  South-Fastem  and  Chatham  Railway 
Companies  Managing  Committee,  C.A.  16th  May.     22  T.R.  550. 

253.  (a)  Under  sec.  33  of  the  Tramways  Act,  1870,  the  jurisdiction 
of  the  Court  is  ousted ;  (6)  the  parties  cannot  waive  the  objection ;  (c) 
it  is  not  too  late  to  take  the  point  at  the  appeal.  Mayor,  dsc,,  of 
Norwich  v.  Norwich  Electric  TrUmways  Co,,  C.A.  16th  May.  22  T.R. 
553. 

254.  It  is  not  a  valid  defence  to  the  granting  of  a  compulsory  order 
for  the  winding  up  of  a  coal  company,  at  the  instance  of  judgment 
creditors,  that  the  assets  are  all  covered  by  debentures  for  securing 
amounts  much  greater  than  the  value  of  the  assets,  and  that  the  order 
might  seriously  injure  the  debenture  holders  by  occasioning  a  forfeiture 
of  the  leases  of  the  mines.  See  No.  221  supra.  In  re  CriggUsUme  Coal 
Co.,  Limited,  Ch.D.  22nd  May.     22  T.R.  585. 

255.  No.  348,  vol.  xxi.,  21  T.R  770,  affirmed.  Where  a  local 
authority  have  obtained  powers  to  acquire  and  use  land  for  a  special 
purpose  it  cannot  use  the  land  so  acquired  for  any  other  purpose ;  there- 
fore, land  acquired  for  the  erection  of  an  electric  generating  station 
cannot  be  used  as  a  site  for  a  refuse  destructor.  Attorney-General  v. 
Pontypridd  Urban  District  Council,  C.A.  23rd  May.     22  T.R.  576) 

256.  An  agreement  not  to  plead  the  Gaming  Act  is  void  for  want  of 
consideration.     Cooper  v.  Willis,  K.B.D.  25th  May.     22  T.R.  582. 

257.  A  pauper  who  inherits  money  is  bound  to  repay  the  guardians 
for  his  support  in  the  workhouse  during  five  years.  Birkenhead  Union 
V.  Brookes,  K.B.D.  25th  May.     22  T.R.  583. 

258.  Action  against  a  sleeping  partner  for  an  account  due  by  the 
firm.  Defence,  a  dissolution  prior  to  the  debt  being  incurred.  Held 
that  a  sale  by  the  defendant  of  his  share  to  another  partner,  without 
notice  to  a  third  partner,  in  breach  of  the  articles  of  partnership  did 
not  operate  a  dissolution.  Sees.  32,  33,  and  46  of  the  Partnership  Act, 
1890,  referred  to.  Sttage<m  Brothers  v.  Salmon,  K.B.D.  25th  May. 
22  T.R.  584. 
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259.  Action  agunst  a  firm  of  auctioneers  for  a  bill  of  exchange 
accepted  by  a  partner  in  the  firm-name  for  his  private  debt.  Held  that 
the  firm  was  not  liable  as  they  were  not  traders  in  the  eye  of  the  law. 
WheaOey  v.  Smithen,  K.B.D.  25th  May.     22  T.R.  591. 

260.  Under  sec.  7  of  the  Carriers  Act,  1854,  a  railway  company  is 
liable  for  the  loss  of  goods  which  they  were  not  bound  to  carry  in  a 
passenger  train.  WUkinmm  y.  Lcmcaahvre  and  Yorkshire  Railvniy 
Company,  K.B.D.  25th  May.     22  T.R  591. 

261.  An  action  of  damages  will  not  lie  against  a  solicitor  who,  on 
the  instructions  of  the  committee  of  a  lunatic,  so  found,  causes  him  to 
be  placed  in  an  asylum.  The  fact  that  special  protection  is  given  to 
some  persons  in  a  lunacy  Act  is  only  ex  aJbtmdanti  cautela,  M^LaugJUin 
Y.  Westgarth  and  Another,  P.C.  26th  May.     22  T.R.  594. 

262.  Property  stolen  and  resetted  was  libelled  as  the  property  of  the 
husband,  whereas  it  turned  out  on  the  trial  to  be  the  property  of  the 
wife.  The  judge  refused  leave  to  amend.  Conviction  quashed,  but 
opinion  that  leave  to  amend  should  have  been  given.  Rex  v.  Murray 
and  Otheri,  K.RD.  26th  May.     22  T.R  596. 

263.  Two  patents  for  pneumatic  hammers  held  bad  on  the  grounds 
that  the  alleged  invention  had  been  anticipated  and  for  lack  of  sufficient 
subject-matter  for  the  patents.  ConiolidaAed  Pneumatic  Tool  Co,, 
Limited  v.  Clark,  Tiemey,  and  Others,  Ch.D.  28th  May. 

264.  Testator  made  two  separate  wills,  dated  in  1896  and  1897 
respectively.  In  1905  he  made  a  codicil  to  the  will  of  1896,  and  did 
not  mention  the  will  of  1897.  The  Court  granted  probate  of  the  will 
of  1896  and  the  codicil  of  1905,  refusing  to  admit  all  three  documents 
to  probate  and  to  leave  a  Court  of  constructioa  to  construe  and  give 
effect  to  them.  In  the  goods  of  Abraha/m  Taylor,  deceased,  P.D.  28th 
May. 

265.  A  marriage  in  Scotland  before  a  registrar  between  a  domiciled 
Englishman  and  Englishwoman  held  null,  as  neither  party  had  resided 
in  Scotland  for  twenty-one  days  next  preceding  the  marriage  as 
required  by  19  &  20  Vict.  c.  96,  sec.  1,  Lord  Brougham's  Act.  Field 
(otherwise  Warner)  v.  Field,  P.D.  28th  May. 

266.  In  an  action  in  this  country  by  an  Englishman  against  a  German, 
the  defendant  had  been  found  liable  in  costs.  He  had  found  security  for 
costs  by  lodging  money  in  Berlin  in  a  German  bank,  having  an  office  in 
London.  After  paying  the  costs  there  remained  a  sum  in  the  hands  of 
the  bank  due  to  the  defendant.  The  plaintiff  sought  to  attach  this  for 
his  judgment  debt  under  a  garnishee  order  ( =  arrestment).  Held  that 
he  could  not,  as  the  German  Court  would  not  recognise  the  garnishee 
order  and  would  give  judgment  against  the  bank  for  payment  a  second 
time.  Martin  v.  I^adel — The  Dresdner  Bank,  garnishees,  C.A.  15th  May. 
22  T.R.  561. 

267.  (I)  Equity  leans  against  double  portions,  and  the  general  rule  is 
that  wherever  a  legacy  is  given  by  a  parent  or  a  person  standing  in  loco 
parentis,  who  has  already  secured  a  portion  to  the  legatee  upon  marriage 
or  otherwise,  a  presumption  arises  that  the  legacy  was  intended  as  a 
satisfaction  of  the  portion  pro  tanto ;  (2)  a  legacy  to  a  parent  will  not 
satisfy  the  interests  of  the  children  secured  by  marriage  contract  or 
otherwise.  In  re  Blundell—Blundell  v.  Blwndell,  Ch.D.  17th  May.  22 
T.R  570. 

268.  The  party  injured  by  a  collision  at  sea  is  entitled  by  way  of 
damages  to  a  restitutio  in  integrum,  both  as  regards  the  value  of  the 
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ship  and  prospective  profite,  «.^.,  the  freight  under  charter  parties 
already  signed,  subject  to  a  deduction  for  contingencies.  The  "  Bacine" 
C.A.  22nd  May.     22  T.R.  575. 

269.  By  agreement  of  separation  a  husband  paid  to  his  wife  an 
allowance  of  £4000  a  year  from  the  income  of  his  estate,  clear  of  all 
deductions.  Held  that  he  was  entitled  to  deduct  income  tax  under 
sees.  102  and  103  of  the  Income  Tax  Act,  1842,  and  sec.  40  of  the 
Income  Tax  Act,  1853.  Shrefvsbury  v.  Shrewsbury^  K.B.D.  29th  May. 
22  T.R.  598. 

270.  Agreement  to  hire  two  carriage  horses  '*by  the  year."  It 
concluded  thus — *'  after  the  expiration  of  the  first  year  the  hiring  can 
be  terminated  by  either  party  giving  one  quarter's  written  notice  from 
a  quarter  day."  Defendants  gave  six  weeks'  notice  prior  to  the  expiry 
of  the  first  year  and  returned  the  horses  at  the  end  of  the  year. 
Plaintiffs  claimed  that  it  was  a  hiring  for  fifteen  months  certain.  Hdd 
that  it  meant  a  hiring  for  a  year  certain,  with  a  right  to  keep  them 
after  the  end  of  the  year,  with  an  obligation  then  to  give  a  quarter's 
notice.  Tilling^  Limited  v.  James  and  Another ^  K.B.D.  30th  May. 
22  T.R.  599. 

271.  (1)  In  granting  or  refusing  a  licence,  the  justices  are  doing  a 
judicial  act,  and  therefore  the  usual  means  of  review  are  open,  unless 
excluded  by  statute;  (2)  prediscussion  may  be  competent,  but  an 
arrangement  involving  predetermination  is  not.  Rex  v.  Woodhotue  and 
Others-'ex  parte  Ryder  and  Others,  C.A.  3l8t  May.     22  T.R.  603. 

272.  Under  sec.  13  of  the  Light  Railways  Act,  1896,  the  provisions 
of  the  Arbitration  Act,  1889,  as  to  costs,  are  to  apply  in  lieu  of  the 
Lands  Clauses  Acts.  An  arbiter  per  ineuriam  omitted  to  give  cqpts  to 
the  claimant  in  his  award.  The  Court  remitted  back  to  him  to  deal 
with  the  costs.  Note, — Sec.  26  contains  an  analogous  provision  for  Scot- 
land. In  re  Arbitration  bettoeen  Boaters  and  the  Midland  Railway 
Company,  C.A.  28th  May.     22  T.R.  616. 

273.  Under  the  Agricultural  Holdings  (England)  Acts,  1883,  sees. 
1,  55,  schedule  I.,  and  1900,  sec.  1,  sub-sec.  5,  and  Market  Gardeners' 
Compensation  Act,  1895,  sec.  3,  sub-sees.  2  and  3,  the  validity  of  agree- 
ments for  compensation  in  lieu  of  any  compensation  provided  by  the 
Acts  is  recognised,  although  the  Acts  avoid  agreements  which  deprive 
the  lessee  of  the  right  to  compensation.  The  tenant  cannot  claim 
compensation  imder  the  Acts  and  the  substituted  compensation  in 
addition.  In  re  Arbitration  bettoeen  Smith  and  Dvke  of  Devonshire, 
C.A.  29th  May.     22  T.R.  619. 

274.  Under  the  Sale  of  Food  and  Drugs  Act,  1875,  sec.  25,  a  con- 
tinuing warranty  of  the  purity  of  milk  does  not  protect  future  deliveries 
without  written  evideh'be  connecting  the  warranty  with  the  delivery 
which  18  challenged,  e,g.,  a  label.  Watts  v.  Stevens,  K.B.D.  29th  May. 
22  T.R.  622. 

275.  Under  the  Companies  Act,  1900,  sees.  14  (1)  and  15,  deben- 
tures which  have  been  registered  out  of  time  are  invalid  as  against 
unsecured  creditors  of  the  company,  whose  debts  had  accrued  before  the 
registration.  If  a  new  set  of  debentures  had  been  issued  and  properly 
registered  at  the  date  on  which  the  extended  debentures  were  registered 
they  would  have  constituted  a  good  charge  in  priority  to  the  unsecured 
creditors.  In  re  Ehrmann  Brothers,  Limited,  Ch.D.  31st  May.  22 
T.R.  624. 

276.  Sequel  to  Shepheard  v.  Broome,  No.  306,  vol.  xx.,     20  T.R. 
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540.-  The  director  of  a  oompanj  was  found  liable  to  pay  compensation 
under  the  Directors*  Liability  Act,  1890,  in  respect  of  an  untrue  state- 
ment in  a  prospectus.  Held  that  he  was  entitled,  under  sec.  5  of  the 
Act,  to  recover  contribution  from  the  executors  of  a  deceased  co-director, 
who  would  himself,  if  alive,  have  been  liable  to  make  the  same  payment, 
including  a  share  of  the  costs  paid  to  the  successful  plaintiffs,  but  only 
up  to  the  first  judgment.  Macleay  v.  Tait^  No.  37  tupra,  distinguished. 
Shepheard  v.  -fimy,  Ch.D.  31st  May.     22  T.R.  625. 

277.  Under  the  Companies  Acts,  1867,  sees.  9, 15,  and  1877,  sees.  3, 
4,  in  an  order  confirming  a  reduction  of  capital  in  a  company  by  paying 
off  capital  in  excess  of  the  wants  of  the  company,  the  proper  form 
confirms  the  reduction  and  approves  a  minute  in  which  the  reduced 
amount  of  the  capital  is  stated,  before  the  capital  has  in  fact  been 
reduced  by  the  proposed  repaymeut.  In  re  the  Tee9  Brook  Spinning 
Co,,  Limited  and  Reduced,  Ch.D.,  Ist  June.     22  T.R.  629. 

278.  In  an  indictment  for  a  crime  evidence  of  a  former  act  of  the 
same  nature  is  admissible  in  order  to  show  the  criminal  intent,  and  to 
rebut  the  defence  of  an  innocent  intent.  Rex  v.  Bond,  C.C.R.  12th  June. 
22  T.R.  633. 

279.  No.  372,  vol.  xxi.,  22  T.R.  35,  affirmed.  Advances  were  made 
to  the  sister  of  a  lunatic,  subject  to  the  direction  of  the  Court  that 
these  were  to  be  deducted  from  her  share  of  the  estate  if  she  survived 
him.  She  predeceased  him,  leaving  issue.  Held  that  they  were  not 
bound  to  bring  the  advances  into  hotchpot,  although  they  only  took  as 
representing  their  mother  under  the  Statute  of  Distributions,  sees.  6 
and  7.     In  re  Gist— Gist  v.  Timl/rill,  C.A.  13th  June.     22  T.R.  637. 

280.  The  words  in  sec.  9  of  the  Burial  Act,  1855,  "  No  ground  not 
already  used  as,  or  appropriated  for,  a  cemetery,"  shall  be  used  for 
burial  within  1 00  yards  of  a  dwelling-house,  mean  used  or  appropriated 
at  the  date  of  the  passing  of  the  Act.  Godden  v.  Hythe  Burial  Board, 
C.A.  12th  June.     22  T.R.  631. 

Appeal  Cases  under  the  Workmen's  Compensation  Act,  1897. 

281.  No.  260,  21  T.R.  483,  affirmed  by  a  majority  of  three 
to  two.  A  workman  injured  in  stacking  rails  at  a  yard  700  yards 
from  the  engineering  work  where  they  were  to  be  used,  is  not 
"on,  or  in,  or  about,"  the  engineering  work.  Ferguson  v.  Barclay, 
5  F.  105,  and  Anderson  v.  Lochgelly  Iron  and  Coal  Co.,  42  S.L.R.  147, 
referred  to  in  argument.  Back  {Pauper)  v.  Dick,  Kerr,  <k  Co.,  Limited^ 
H.L.  15th  May.     22  T.R.  548. 

282.  The  rule  of  a  work  was  that  the  lift  was  only  to  be  used 
by  men  in  charge  of  loads.  A  workman  used  it  when  not  in  charge  of 
a  load,  atid  was  injured.  Held  that  this  did  not  amount  to  ''serious 
and  wilful  misconduct."  Johnson  (Pauper)  v.  Marshall,  Sons,  dh  Co., 
Limited,  H.L.  17th  May.     22  T.K  565. 

283.  A  shipwright  injured  while  working  on  the  deck  of  a  steam 
trawler  while  moored  to  this  quay  in  Grimsby  Docks,  held  not  entitled 
to  compensation  from  the  owners  of  the  vessel  under  the  Act.  Smith 
V.  Standard  Steam  Fishing  Co.,  Limited,  C.A.  24th  May.     22  T.R.  578. 

284.  A  claim  under  sec.  2  of  the  Act  need  not  be  in  writing.  Lowe 
V.  Myers  A  Sons,  C.A.  28th  May.     22  T.R.  614. 

285.  A  tripe  manufacturer  used  a  boiler  to  raise  steam  to  heat  the 
water  in  the  coppers  in  which  the  tripe  was  prepared,  and  the  boiler 
was  supplied  with  cold  water  from  an  injector  which  was  worked  bv 
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the  steam  from  the  boiler.  Held^  with  hesitation,  that  the  premises 
were  a  factory  within  the  meaning  of  sec.  149,  sub.-sec.  1  (c),  of  the 
Factory  and  Workshop  Act,  1901,  and  sec.  7,  sub.-«ec.  2,  of  the  Act. 
PetrU  V.  Weir,  1900,  2  F.  1041,  followed.  Doswtll  v.  GoweU,  C.A.  Ist 
June.     22  T.R.  628. 


New  Shbrifp  for  Stirling. — ^The  King  has  been  pleased,  on  the 
recommendation  of  the  Secretary  for  Scotland,  to  appoint  Mr.  Andrew 
Mitchell,  advocate,  to  the  office  of  Sheriff-Substitute  in  the  sheriffdom 
of  Stirling,  Dumbarton,  and  Clackmannan,  at  Stirling,  in  place  of 
Sheriff  Bun  tine,  who  has  resigned  that  office. 

The  Governor  of  the  State  of  South  Carolina,  U.S.A.  has 
appointed  Mr.  W.  B.  Bennett,  solicitor,  Glasgow,  a  Commissioner  to 
administer  oaths,  kc,  in  Scotland  on  behalf  of  the  State. 


Lanark. — ^Mr.  W.  R.  Chrystal  has  commenced  practice  as  a  law 
agent  at  1  Castlegate. 

CoATBiuDOB. — Mr.  James  S.  Hewetson,  solicitor,  has  assumed  as 
a  partner  Mr.  George  A.  Moody,  solicitor.  Mr.  Moody  for  the  last 
three  years  has  been  managing  clerk  with  Messrs.  John  M.  Alston  & 
Son,  writers,  Coatbridge.  The  business  will  be  carried  on  at 
10  Academy  Street,  under  the  firm-name  of  Hewetson  &  Moody. 


East  Fipb  Procurators'  Socibtt. — ^At  the  annual  meeting,  held 
at  Cupar  on  14th  June,  the  following  appointments  were  made:  — 
Mr.  R.  Osborne  Pagan,  W.S.,  Cupar,  was  elected  Dean  in  room  of 
Mr.  J.  E.  Grosset;  Mr.  T.  W.  Davidson,  Cupar,  sub-Dean  in  succes- 
sion to  Mr.  Pagan;  and  Mr.  J.  K.  Tasker  secretary  and  treasurer. 

Glasgow  Faculty  op  Procurators. — ^The  annual  meeting  of  the 
Faculty  was  held  on  7th  June — ^the  Dean,  Mr.  James  A.  Reid,  in 
the  chair.  A  number  of  law  agents  were  admitted  members  of 
Faculty.  The  Dean  called  the  attention  of  the  meeting  to  the 
report  of  the  Parliamentary  Bills  Committee  on  the  Land  Values 
Taxation  (Scotland)  Bill,  1906,  and,  in  moving  the  approval  of  the 
report,  said  that  the  bill  was  the  creature  of  their  mudi-vaunted 
Town  Council,  but  now  that  the  eyes  of  the  public  had  been  opened 
to  its  iniquities,  it  was  to  be  opposed  by  Hutchesons'  Hospital,  the 
Merchants*  House,  the  Trades'  House,  and  the  Clyde  Trust.  He 
pointed  out  that  the  Parliamentary  Bills  Committee  condemned  it 
root  and  branch,  and  their  report  concluded — "  Alike  on  the  grounds 
of  the  injustice,  the  impracticability,  and  the  inexpediency  of  the 
bill,  the  committee  recommend  the  Faculty  to  use  all  efforts  to 
prevent  its  being  passed  into  law."  The  report  was  unanimously 
approved.  Mr.  Coats  moved  that,  as  recommended  by  the  Bills 
Committee,  the  Dean  and  Dr.  Murray  be  authorised  to  give  evidence 
before  the  Special  Committee  of  the  House  of  Commons  to  which  the 
bill  had  been  committed,  on  the  lines  of  the  report,  which  was 
approved  of.      Mr.  James  A.   Reid  was  re-elected  Dean. 


Digitized  by  VjOOQIC 


THE 

SCOTTISH   LAW    REVIEW. 


Vol.  XXII.  AUGUST,  1906.  No.  260. 


BUILDING  THE  LAW  AGENT. 
If  one  were  to  take  a  plebiscite  or  census  of  public  opinion  as 
to  the  esteem  in  which  members  of  the  solicitors'  branch  of 
the  legal  profession  are  popularly  held,  it  is  to  be  feared  that 
no  general  expression  of  enthusiasm  would  result.  Even 
writers  of  fiction,  who  ought  to  know  better,  cannot,  apparently, 
see  their  way  to  regard  a  solicitor  otherwise  than  as  either 
an  eminently  respectable  but  rather  dull,  elderly  family  agent, 
or  as  a  keen  young  practitioner  whose  "  slimness ''  eventually 
lands  him  in  trouble.  Those  of  the  general  public  who  have 
actually  had  first-hand  dealings  with  the  man  of  law  consider 
him  in  the  light  of  a  necessary  evil,  or  as  an  instrument  of 
vengeance,  or  as  the  expert  conductor  of  a  joint  speculation 
in  damages,  or  as  a  conjuror  who  can  charm  forth,  from 
unknown  sources,  funds  to  meet  the  expense  of  a  client's  riotous 
living.  In  fact,  he  who  would  practise  the  agent's  profession 
must  be  prepared  to  see  himself  regarded  in  any  light  which 
his  clients  choose  particularly  to  favour,  excluding  all  lights 
suggestive  of  benignity,  affection,  generosity,  or  common 
humanity.  It  is  possible,  however,  that  the  popular  ideas  of 
the  less  pleasant  sort  concerning  practitioners  are  confined  to 
those  people  who  have  had  no  dealings  whatever  with  our  men 
of  law;  and,  as  this  seems  a  comfortable  thought,  perhaps  we 
may  rest  content  and  assured  of  its  correctness.  But  the  hostile 
critic  would  be  surprised  to  find,  if  he  cared  to  inquire  into 
such  things,  that  to  enter  the  charmed  circle  of  the  law,  even 
in  a  humble  capacity,  is  by  no  means  a  simple  matter.  For, 
spite  of  the  supposition  that  it  is  a  mere  case  of  birds  of  a 
feather  flocking  together,  the  truth  is  that  here  it  is  a  case  of 
the  birds  of  venerable  plumage  combining  forces  to  dissuade 
and  hinder  the  bantlings  from  attempting  participation  in 
flocking  movements.  This  idea  presents  itself  to  one's  mind 
when  one  considers  the  now  formidable  collection  of  Acts  of 
Parliament,   Acts  of  Sederunt,   Rules   and   Regulations,    and 
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Orders  of  Court,  which  stand  as  barriers  in  the  path  of  him 
who  contemplates  joining  the  ranks  of  practitioners.  These 
have  arrived  piecemeal  fashion,  and  at  more  or  less  irregular 
intervals.  Sometimes  they  have  arrived  in  profusion,  some- 
times their  arrivals  have  been  marked  by  a  suggestion  of 
regularity.  But  if,  perchance,  we  have  begun  to  regard  the 
Act  of  Sederunt  anent  the  examination  and  admission  of  law 
agents  as  a  hardy  annual,  we  have  been  invariably  dis- 
appointed, in  a  sense,  to  find  that  the  societies  and 
personages  who  cultivate  the  plant  have  for  a  time 
lost  enthusiasm  for  their  work.  If  an  unskilled  person 
be  set  to  read  and  interpret  the  library  of  enactments 
"  anent  the  examination  and  admission  of  law  agents,"  he  may 
be  excused  if  he  arrives  at  one  of  three  conclusions — either  (1) 
that  a  law  agent  is  a  species  of  chameleon  whose  varied  changes 
require  constant  attention  from  the  powers  that  be;  or  (2) 
that  he  is  a  dangerous  and  artful  creature  given  to  erratic 
and  unexpected  moves ;  or  (3)  that  if  the  supply  of  enactments 
continues  at  the  rate  hitherto  observed,  in  time  not  far  distant 
it  will  be  much  easier  for  a  camel  to  pass  through  the  eye  of 
a  needle  than  for  a  law  agent  to  put  up  his  brass  plate.  Then 
the  unskilled  person,  if  he  has  perused  the  "  Nasby  Papers," 
will  be  immediately  struck  with  the  idea  that  their  author's 
demonstrations  of  how  conclusions  may  be  properly  arrived  at 
have  not  been  thrown  away,  and  that  the  style  of  the  numerous 
preambles  and  consequent  resolutions  of  the  ingenious  Nasby 
need  not,  after  all,  be  regarded  as  extraordinary.  Among 
these  preambles  and  resolutions,  for  instance,  note  the 
following: — 

"  W areas.  Being  in  the  magority  we  kin  do  ez  we  please, 
and  ez  the  nigger  aint  no  vote  he  kant  help  hisself, 
therefore  be  it 

"  Resolved,  That  the  crude,  un-deodorized  Afrikin  is  a 
disgustin  obgik." 
Substitute  the  modern  law  agent  for  the  "  crude,  un-deodorized 
Afrikin  "  and  you  realise  that  the  former  is  in  little  better 
case  than  the  negro,  for  whom  men  fought,  bled,  and  died  in 
gallant  style. 

We  shall  have  a  look  at  the  interesting  collection  of 
literary  productions  which  serve  as  instruments  to  discourage 
and  cast  a  gloom  on  the  spirits  of  aspiring  lawyers.  Space 
forbids  that  more  than  a  mere  glance  at  these  may  be  indulged 
in.  But,  first,  let  us  consider  the  case  of  a  youth  about  to 
leave  school  who  is  supposed  to  be  making  choice  of  a  pro- 
fession.   Does  he  hanker  after  the  law  P    It  is  conceivable  that 
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the  youth  may  do  so.  He  must,  then,  consult  with  expert 
persons  bred  to  that  profession,  from  whom  advice  may  be 
looked  for.  In  order  that  he  may  see  exactly  what  lies  before 
him,  he  will  be  set  to  diligently  study  copious  Acts  of  Parlia- 
ment and  of  Sederunt,  Rules  and  Regulations,  and  Orders  of 
Court,  all  of  these  being,  to  the  student,  fantastic  as  to  verbiage. 
Perhaps,  to  be  safe,  a  conscientious  or  callous  adviser  will 
set  hkn  in  addition  to  explore  the  Reports  for  cases  showing 
how  the  Court  has  construed  the  collected  Acts,  Ac.  At  any 
rate,  the  diligent  youth  will  commence  his  task  by  absorbing 
the  Act  of  1873.  Marginal  notes  in  the  copy  lent  him  will 
inform  him  that  certain  sections  have  been  repealed.  Some 
comfort  he  will  derive  from  contemplation  of  the  fact  that 
some,  at  least,  of  the  sections  have  been  repealed,  for  he  will 
not  read  these  sections.  Then  down  the  long  course  of  years 
the  bewildered  lad  will  read  of  the  divers  changes,  substitu- 
tions, repeals,  re-enactments,  and  great  upheavals  which  he 
sees  recorded  in  the  collected  literature  before  him.  If  he  be 
at  all  a  wise  youth  he  will,  before  he  has  become  distraught  or 
exhausted,  bum  the  entire  collection,  and  reflect  that  there 
must  be  something  strange  and  abnormal  about  a  profession 
which  requires  so  much  literary  attention  on  the  part  of  the 
controlling  authorities.  It  is  strange  to  find  that,  in  spite  of 
the  enacted  discouragements,  there  are  still  young  men  coming 
forward  to  battle  with  those  who  already  swell  the  ranks  of 
an  over-stocked  profession. 

The  passed  law  agent  of  some  years'  standing,  for  the  most 
part,  has  forgotten,  or,  rather,  has  not  sought  to  remember, 
the  feelings  with  which,  in  the  days  prior  to  his  qualifying 
he  was  wont  to  regard  what  he  considered  an  unjust  and 
iniquitous  system  of  examination.  One  is,  besides,  apt  to 
change  one's  views  considerably  once  the  dread  ordeals  are 
through.  But  will  fair-minded  men,  qualified  as  agents  or 
otherwise,  honestly  speak  with  favour  of  a  system  of  examina- 
tion which  lends  itself  to  that  parrot-like  species  of  preparation 
known  as  "  cramming "  which  is  the  distinguishing  feature 
of  the  law  agent's  modem  curriculum?  When  a  young  man 
can  only  prepare  himself  to  answer  questions  by  photographing, 
as  it  were,  in  his  mind's,  eye  page  after  page  devoted  to  the 
completion  of  titles,  destinations,  and  so  forth,  can  one  say 
that  that  young  man,  on  qualifying,  bears  the  hall-mark  of  a 
skilled  and  competent  conveyancer?  As  matter  of  fact,  he 
makes  no  effort  to  keep  the  mental  photograph  from  fading 
once  it  has  served  his  purpose.  When  a  country-bred  youth, 
who  has  not  in  his  life  seen  or  handled  a  Court  of  Session  writ. 
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can  nevertheless  satisfy  the  examiners  that  he  knows  all  about 
procedure  through  having  read  about  it  in  books,  can  we  point 
him  out  with  pride  as  a  cunning  exponent  of  Court  of  Session 
practice?  In  a  week  after  he  has  qualified  that  country-bred 
youth  will  be  confusing  in  his  mind  the  oath  de  calumnia  with 
the  reference  to  oath,  and  may  even  confound  a  maritime  cause 
with  a  cause  of  a  consistorial  nature.  He  will  not,  however, 
grieve  over  mistakes  of  that  sort,  for  does  he  not  bear  the 
hall-mark?  As  to  the  excellence  of  the  tests  in  scholarship 
in  the  minor  examinations,  the  youth  who  has  satisfied  the 
examiners  in,  say,  French  and  German,  when  put  to  it  in  a 
Continental  town,  will  readily  admit  his  inability  to  inquire 
his  way  to  the  English  Reformed  Church,  or  to  demand  to  be 
supplied  with  beer  of  a  particular  colour.  He  knows,  never- 
theless, that  he  is  a  skilled  linguist,  for  the  examiners  have 
told  him  so  when  they  passed  him.  The  old  style  of  admitting 
as  a  procurator  a  person  with  five  years'  training  who,  under 
a  remit,  was  examined  by  two  conjunct  and  confident  friends, 
was  certainly  simple  as  compared  with  the  elaborate  rites  now 
observed.  It  may  be  that  the  procurators  of  old  were,  accord- 
ingly, less  skilful  than  are  their  modern  representatives. 
Lawyers  of  the  old  school  will,  however,  dispute  the  superiority 
of  the  younger  generation  of  practitioners  who  have  emerged 
from  the  jungle  of  Act«  anent  their  examination  and  admis- 
sion ;  but  if  we  are  to  take  it  that  we  must  appraise  the  value  of 
the  law  agent  according  to  the  number  of  enactments  passed  to 
impede  his  admission,  then  a  bright  and  happy  future  lies 
before  our  budding  or  aspiring  practitioners.  They  will  be 
truly  personages  of  priceless  worth. 

Now,  let  us  have  a  look  at  the  shower  of  enactments 
anent  the  examination  and  admission  of  law  agents.  From  a 
shower  it  has  in  time  become  a  downpour,  and  from  the  down- 
pour has  resulted  a  brook,  which  bids  fair  to  go  on  for  ever,  after 
the  manner  of  brooks.  We  may  note  that,  so  far  back  as  1700, 
an  attempt  was  made  to  have  a  law  agent's  business  defined  by 
statute,  but  whether  the  enormity  of  their  task  appalled  the 
proposers  of  the  measure,  or  whether  the  ramifications  of  a 
law  agent's  business  were  so  vast  as  to  defy  definition,  the 
attempt  came  to  nothing.  A  more  daring  and  determined  race 
of  men,  however,  had  sprung  up  between  1700  and  1754,  for 
in  the  latter  year  we  find  that  an  Act  of  Sederunt  was  passed, 
entituled  an  ''Act  of  Sederunt  concerning  the  Admission  of 
Agents  and  Solicitors,"  and  therein  it  was  provided  that  no 
persons  should  act  as  agents  in  the  Court  of  Session  excepting 
Clerks  to  the  Signet  and  Advocates'  First  Clerks,  and,  in  addi- 
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tion,  persons  who,  on  being  examined  by  at  least  two  of  the 
Lords,  should  be  pronounced  fit  to  practise  as  agents.  Next 
came  the  "  Act  of  Sederunt  anent  the  Trial  and  Admission  of 
Agents,"  dated  11th  March,  1772,  in  which  provision  was 
made  for  a  remit  to  certain  of  the  already  admitted  agents  to 
examine  applicants  who,  on  a  favourable  report  being  pro- 
nounced, were  duly  admitted  by  the  Court.  In  both  these 
Acts  the  examiners  were  required,  inter  alia,  to  satisfy  them- 
selves as  to  the  morals  of  the  various  applicants.  On  13th 
February,  1787,  there  was  next  passed  an  "  Act  for  enforcing 
the  Act  of  Sederunt,  11th  March,  1772,"  and  in  its  preamble 
complaint  was  made  that  the  provisions  of  the  former  Act 
had  not  been  observed,  wherefore  it  enacted  and  ordained  that 
these  provisions  must  be  observed.  In  the  great  Act  of 
Sederunt  of  1825  we  next  find  that  chapter  iv.  provides  for  a 
three  years'  apprenticeship  of  an  applicant  before  being 
admitted  *by  the  Sheriff  to  practise  in  his  Court.  Three  years 
later  another  Act  of  Sederunt  amending  the  said  chapter  was 
passed,  extending  its  benefits  to  certain  industrious  persons 
practising  in  the  Sheriff  Courts  at  the  passing  of  same.  Then 
the  following  year  gave  us  an  Act  of  Sederunt  devoted  to 
giving  four  worthy  Leith  practitioners  a  legal  status  in  the 
Sheriff  Court  which,  but  for  the  enactment,  would  have  been 
denied  them.  A  few  days  later  a  palpable  clerical  error  in  that 
Act  was  corrected  by  a  second  Act,  and  probably  the  modem 
tinkering  process  may  be  regarded  as  warranted  by  this  ancient 
example.  In  the  year  1833  matters  appeared  to  be  in  a  bad 
state  so  far  as  observance  of  the  law  was  concerned,  for,  on 
21st  December  of  that  year,  an  Act  of  Sederunt,  couched  in 
peremptory  language,  was  passed  to  enforce  the  previous  Acts 
and  Begulations,  and  one  may  gather  that  the  Lords  at  that 
date  were  determined  to  stand  no  more  nonsense.  Next,  in  the 
year  1839,  in  a  general  Act  of  Sederunt,  chapter  v.  thereof  in 
substance  repeats  several  provisions  contained  in  previous 
enactments.  So  much  for  the  older  Acts,  which  were  all  of 
them  Acts  of  Sederunt;  and  it  was  doubtless  owing  to  the 
fact  that  laxity  in  observing  their  provisions  had  become 
notorious  that  in  the  year  1873  the  Legislature  thought  proper 
to  take  a  hand  in  the  game.  What  has  been  known  as  Lord 
Young's  Act  was  then  passed  in  Parliament.  An  Act  of 
Sederunt  was  duly  prepared  to  carry  out  the  provisions  of  the 
greater  statute,  and  for  nearly  twenty  years  matters  progressed 
smoothly — smoothly,  that  is,  except  so  far  as  the  would-be 
law  agents  were  concerned — ^and  then  we  find  that  in  the 
year  1891  the  Legislature,  with  an  eye  cast  towards  the  recovery 
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of  possible  penalties,  stepped  in  once  more  and  threatened  with 
punishment  such  persons  as  presumed  to  practise  as  law  agents 
without  being  duly  qualified.  Two  years  later,  in  1893,  we 
receive  the  first  wave  of  the  new  tide.  In  1893  our  practising 
agents  having  been  discovered  to  be  but  half-educated,  half- 
baked  creatures,  a  more  rigorous  and  elevating  curriculum 
must  then  be  imposed  on  future  applicants  for  admission. 
Henceforth  these  applicants  must  most  assiduously  apply  them- 
selves to  genteel  studies  compared  to  which  the  use  of  the 
globes,  heraldry,  and  harp  music  are  as  nothing.  An  Act  of 
Sederunt  was  therefore  fired  at  embryo  law  agents  in  the  year 
1893.  That  Act  was  dated  18th  March,  and  it  looked  a  suffi- 
ciently lengthy  affair  to  last  for  a  year  or  two.  Not  so, 
however,  for,  from  a  second  Act  passed  in  July  of  the  same 
year,  we  observe  that  the  first  one  w^as  not  considered  to  have 
been  endowed  with  strength  enough  to  last  even  twenty-two 
months — that  is,  until  29th  January,  1895,  when  again  the 
hammer  of  the  tinker  sent  forth  its  note  of  joyful  tapping. 
In  fact,  another  Act  of  Sederunt  was  born  in  1895.  Two 
further  Acts  were  passed  in  the  year  1896.  Some  slothfulness 
on  the  part  of  those  engaged  in  the  pursuit  of  the  law  agent 
is  now  clearly  observable,  for  it  is  not  until  11th  July,  1899, 
that  we  again  greet  our  old  friend  the  Act  of  Sederunt  anent 
the  Admission  of  Law  Agents.  From  11th  July,  1899,  until 
23rd  December,  1904,  the  law  agent,  or  would-be  law  agent, 
must  have  been  behaving  himself,  or  otherwise  his  harriers 
must  have  waxed  weary.  But,  nevertheless,  the  pursuit  has 
not  entirely  flagged,  for  on  23rd  December,  1904,  the  scent 
or  trail  is  found  again ;  the  pursuers  hit  up  the  pace  once  more, 
and  the  chase  continues.  The  quarry  is  still  there,  obedient 
to  the  rules  of  the  chase.  And  in  the  present  year,  a.d.  1906, 
the  gentle  quarry  tacitly  agrees — tacitly,  because  he  cannot  help 
himself — ^to  strictly  observe  the  letter  of  the  law  as  laid  down 
in  an  Act  of  Sederunt,  of  date  26th  May,  1906,  which  is 
entituled  an  "  Act  of  Sederunt  to  amend  the  Act  of  Sederunt 
dated  3rd  December,  1896,  anent  the  Admission  of  Law  Agents, 
and  the  Act  of  Sederunt  of  same  date  anent  the  fees  payable 
to  the  Registrar  of  Law  Agents  in  Scotland."  The  provisions 
of  the  divers  Acts  of  Parliament  and  of  Sederunt  and  of  the 
Bules  for  examinations  passed  during  and  since  1873  have 
not  been  here  analysed  or  noticed  particularly.  Space  forbids. 
The  tale  of  the  tinkerings  is  not  easily  told,  and  legal  men 
who  have  leisure  can,  at  all  events,  satisfy  their  curiosity  as 
to  what  the  various  enactments  do  provide,  or  what  they  are 
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really  meant  to  provide,  or  what,  par  hasard,  they  may  be  held 
to  provide. 

It  is  possible  that  a  diligent  search  may  disclose  the  fact 
that  several  Acts  have  been  omitted  from  the  lot  above 
enumerated;  but,  whether  this  be  so  or  not,  it  is  certain  that 
the  amassed  Acts  are  already  more  than  formidable.  Optimistic 
persons  may  be  looking  forward  to  the  day  when  the  builders 
will  declare  their  task  at  an  end,  that  the  construction  of  the 
law  agent  is,  in  fact,  a  completed  job.  If  such  a  glad  day 
does  ever  dawn,  then  the  law  agent,  as  a  finished  article,  will 
have  reason  to  point  with  pride  to  the  elaborate  and  altogether 
ornate  style  of  his  design,  and  to  the  abnormal  amount  of 
trouble  which  his  construction  has  caused.  But  until  that  day 
arrives  we  shall  go  on  humbly  as  before,  greeting  (with 
simulated  joy)  our  ever-green  friend,  the  Act  of  Sederunt 
anent  the  Examination  and  Admission  of  Law  Agents. 


A  YEAR'S  BUSINESS  PERFORMED  IN  OUR  PUBLIC 
AND  JUDICIAL  DEPARTMENTS. 
Last  year  in  a  series  of  articles  in  these  pages  we  dealt  at  some 
length  with  the  work  performed  in  the  leading  public  depart- 
ments in  Scotland,  and  endeavored  to  show  that  in  almost 
every  branch  of  the  public  service  in  this  northern  kingdom 
the  duties  of  our  public  servants  were  most  efficiently  performed 
at  a  very  light  cost  to  the  Exchequer,  as  compared  with  the 
public  departments  of  England  and  Ireland.  We  now  desire 
in  the  present  brief  article  to  give,  as  it  were,  a  bird's-eye 
view,  or  short  summary  of  the  work  of  these  public  departments 
during  the  year  1904,  as  these  have  recently  been  issued  in  a 
Government  return. 

We  deal  first  with  the  Commissary  offices  in  Scotland,  and 
take  first  in  order  the 

1.    COMMISSABIOT    OF    EDINBURGH. 

During  1904  there  were  given  in  at  the  Commissary  Office 
in  Edinburgh  1523  inventories.  The  amount  of  estates 
recorded  came  to  £4,487,237.  The  number  of  confirmations 
issued  during  the  year  amounted  to  1443  and  the  amount 
confirmed  came  to  £4,445,391. 

2.  Otheb  Commissaries  in  Scotland. 

In  1904  there  were  7490  inventories  recorded.  The  amount 
in  these  inventories  came  to  £16,823,063.  The  confirmations 
given  out  in  that  year  in  these  Commissary  Offices  in  Scotland 
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numbered    7172,    and    the    amount    actually    confirmed    was 
£16,466,599. 

3.  Genekal  Register  of  Sasines. 

There  were  44,336  entries  of  conveyances,  &c.,  in  the  pre- 
sentment book  of  the  year.  The  total  fees  for  registration 
recovered  during  the  year  amounted  to  £43,548  4s.,  and  the 
additional  sum  drawn,  from  searches  came  to  £5218  6s.  9d., 
making  a  total  income  of  £46,766  10s.  9d.  The  cost  of  the 
department,  as  given  in  the  Civil  Service  estimates,  is  £21,176, 
which  leaves  a  surplus  of  revenue  over  expenditure  of  more 
than  £25,000  to  the  Exchequer. 

4.  BuBGii  Begistebs  of  Sasines. 

There  were  5404  entries  in  the  presentment  book  of  these 
registers  during  the  year,  and  the  total  fees  received  by  the 
several  town-clerks  during  that  period  amounted  to  £6741. 

5.  Certificates  of  English  and  Irish  Judgments  entered 

DURING    THE    YeAR. 

From  England, 30 

From  Ireland, 2 

Total, 32 

6.  Certificates  under  Inferior  Courts'  Judgment 
Extension  Acts,  1882. 
During  the  year  1904  there  were  11  of  these  recorded  from 
England  and  2  from  Ireland,  making  13  in  all. 

7.  Register  of  Deeds. 

During  the  year  there  were  6990  writs  recorded  here  and 
362  second  extracts  were  issued  of  writs  previously  given  out, 
making  a  total  of  7532.  The  fees  recovered  for  recording 
these  wTiU  during  the  year  came  to  £6576  4s.  Id.  The  total 
cost  of  this  department  as  given  in  the  estimates  for  the  year 
was  £4388,  so  that  here  again  the  revenue  is  lucratus  to  the 
extent  of  over  £2000  from  the  business  performed  in  this 
department. 

8.  County  Register  of  Deeds. 

During  the  year  1191  deeds  were  lodged  in  these  registers. 

9.  Registered  Protests  on  Bills  and  Notes. 
There  were  lodged  in  the  district  registers  606  protests  and 
in  the  general  register  in  Edinburgh  110,  making  a  total  of 
716.     The  persons  protested  against  were  as  follows: — 709  in 
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district  registers  and  144  in  the  general  register,  giving  a 
total  of  853.  The  sums  protested  for  were  as  follows :  — District 
registers,  £28,793  7s.  2d. ;  general  register,  £11,718  12s.  3d. ; 
making  a  total  of  £40,511  19s.  3d. 

10.  AuDiToa  OF  CouBT  OF  Session. 
There  were  1338  judicial  accounts  lodged  during  the  year, 
in  which  fee  fund  dues  were  paid  in  stamps  at  the  clerk's 
offices  in  the  Register  House.  The  total  amount  of  judicial 
accounts  lodged  amounted  to  £124,436,  and  they  were  taxed 
down  to  the  sum  of  £104,180. 

11.  The  Extractob  of  the  Couet  of  Session. 
1335  extracts  were  issued  from  this  office  in  the  year,  of 
which  974  were  in  absence  and  361  on  decrees  pronounced  in 
foro.  The  fees  collected  amounted  to  £1851  4s.  6d.  The 
salaries,  Ac,  paid  iA  the  office  amounted  to  £1930,  so  that 
this  department  is  almost  self-supporting;  indeed,  in  many 
years  there  is  a  surplus  of  income  over  expenditure. 

12.  Office  of  Dikectoe  of  Chanceey. 
The  total  writs  recorded  here  came  to  1013  in  1904. 

13.  Registee  of  Hoenings. 
There  was  only  1  entry  in  the  presentment  book  for  the 
year. 

14.   BrEGISTEE  OF  INHIBITIONS. 

The  total  entries  in  the  presentment  book  for  the  year  were 
divided  into  the  following  proportions :  — Mercantile  sequestra- 
tions, 466 ;  recovery  of  specified  debts,  300 ;  for  other  purposes, 
64;  total,  830. 

15.  BrEGISTEE    OF    ADJUDICATIONS. 

The  following  were  the  entries  in  the  presentment  book 
of  the  year: — Mercantile  sequestrations,  415;  recovery  of 
specified  debts,  — ;  other  purposes,  7;  total,  422. 

The  total  fees  received  during  the  year  in  the  Register  of 
Homings,  Inhibitions,  and  Adjudications  came  to  £178  Is.  8d. 

16.  The  Accountant  of  Cotjet. 

The  Judicial  Factory  and  Bankruptcy  Departments  were 
merged  into  one  by  Factors  Act  of  1889. 

In  compliance  with  the  Factors  Act  of  1849  and  the 
Bankruptcy  Act  of  1856,  the  Accountant  of  Court  recently 
issued  his  report  to  the  end  of  January,  1904.     It  appears  from 
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this  that  during  the  year  there  were  lodged  in  his  office  65 
bank  consignation  receipts  for  sums  amounting  in  all  to 
£52,401  6s.  2d.;  83  bonds  under  the  Judicial  Factors  Act, 
1849;  10  bonds  under  section  164  of  the  Bankruptcy  Act  of 
1856;  136  bonds  under  the  Judicial  Factors  (Scotland)  Act, 
1889 ;  60  bonds  under  the  Judicial  Factors  Act,  1889 ;  and  17 
other  cautionary  bonds.  Of  the  306  bonds  of  caution  lodged  63 
were  by  guarantee  companies.  There  were  also  7  inventories 
of  estates  under  the  Qxiardianship  of  Infants  Act,  1886,  and 
5  applications  by  trustees  for  supervision  of  their  accounts 
under  orders  of  the  Court.  During  the  year  the  Accountant 
had  before  him  under  remit  from  the  Court  237  applications 
for  discharge  of  judicial  factors  and  6  special  remits,  and  he 
reported  in  130  applications  for  special  powers.  The  number  of 
factory  accounts  audited  and  reported  on  came  to  2110.  The 
value  of  the  moveable  property  under  the  Accountant's  super- 
vision amounted  to  £6,358,596,  and  the  heritage  at  an  average 
of  twenty-two  and  a  half  years'  purchase,  £3,591,607,  in  all 
£9,950,203.  There  were  19  testamentary  estates  supervised  by 
the  Accountant,  in  which  the  funds  exceeded  £1,930,000.  At 
31st  December,  1904,  there  were  106  consignation  receipts  in 
the  Accountant's  custody,  amounting  in  all  to  £6121  12s.  8d. 
In  terms  of  the  Court  of  Session  Consignation  Act,  1895,  there 
have  been  handed  over  to  the  King's  Remembrancer  during 
the  year  consignation  receipts  for  sums  amounting  to 
£5949  14s.  2d.,  making  the  total  amount  paid  to  Exchequer, 
including  the  balance  of  funds  in  1889,  £45,859  16s.  lid.  . 

There  were  317  sequestrations  awarded  during  1904  either 
by  the  Sheriffs  or  the  Lord  Ordinary  on  the  Bills,  and  3  were 
re-opened,  while  296  were  wound  up.  The  number  in 
dependence  at  31st  December,  1904,  was  3942.  In  the 
sequestrations  wound  up  during  the  year  the  gross  receipts 
amounted  to  £247,424  and  the  debts  to  £692,722.  The 
Accountant  concurred  in  16  sales  of  heritable  property  by 
private  bargain  and  made  60  special  reports  on  applications 
for  discharge.  Discharges  were  granted  to  257  trustees  and 
112  bankrupts.  The  amount  of  consignation  in  bankruptcy 
cases  in  the  Accountant's  custody  at  31st  December,  1904,  was 
£5614  16s.  5d.  There  was  consigned  during  the  year,  £564 
Os.  lid. ;  uplifted,  £151  7s.  3d. ;  and  handed  over  to  the  King's 
and  Lord  Treasurer's  Remembrancer,  £327  13s.  3d.;  making 
the  total  amount  paid  to  the  Exchequer  £5718  18s.  lid. 

The  number  of  cessios  reported  to  the  Accountant  during 
1904  was  156.      In  the  72  oessios  wound  up  by  division  of 


Digitized  by  VjOOQIC 


IW6.]   A  YEAR'S  BUSINESS  IN  PUBLIC  DEPARTMENTS.       233 

funds  during  the  year  the  gross  receipts  amounted  to  £9583 
and  the  debts  to  £28,742.  The  Accountant  granted  114  certi- 
ficates of  discharge  and  made  15  special  reports.  This  office 
yields  a  surplus  revenue  to  the  Exchequer.  The  salaries 
amount  to  £4155,  and  the  yearly  receipts  to  £7481,  showing  a 
surplus  of  £3336. 


^HiXTXtmL 


A  Trbatisb  on  the  Law  of  Master  and  Servant,  including 
therein  Masters  and  Workmen  in  every  description  of 
Trade  and  Occupation.  By  Charles  Manley  Smith,  of  the 
Inner  Temple,  Barrister- a t-law.  The  sixth  edition,  by 
Ernest  Manley  Smith,  of  the  Inner  Temple,  Barrister-at-law, 
with  Notes  on  the  Canadian  Law  by  A.  C.  Forster  Bolton, 
M.P.,  of  the  Inner  Temple,  and  Osgoode  Hall,  Toronto, 
Barrister-at-law.  London :  Sweet  &  Maxwell,  Limited. 
(308.) 

'  Smith's  Law  of  Master  and  Servant  is  the  oldest  English 
treatise  on  t^e  subject.  As  the  preface  to  the  first  edition 
(1852)  puts  it,  the  author  was  a  "  pioneer  upon  a  path  hitherto, 
if  not  altogether  untrodden,  at  least  but  imperfectly  explored  " ; 
and  the  work  has  since  then  held  its  own  in  the  estimation  of 
the  legal  profession.  It  deals  with  the  subject  very  exhaus- 
tively, there  being,  for  example,  a  chapter  on  "  Legacies  to 
Servants."  The  fifth  edition  was  published  in  1902,  and  since 
then  the  law  on  the  subject  has  undergone  no  very  material 
changes.  The  decisions  down  to  date  have,  however,  been 
incorporated ;  and  the  notes  on  Canadian  law  are  a  new  feature, 
of  value  not  only  when  the  book  is  used  in  a  question  of 
Canadian  law,  but  also  for  purposes  of  illustration  even  to  the 
purely  English  lawyer. 


Thh  Tkadb  Marks  Act,  1905  (7  Edw.  VII.  Ch.  15),  with  Notes, 
Cross-references,  and  a  Conmfientary,  and  the  Rules,  Forms, 
Fees,  and  Classification  of  Goods  under  the  Act.  By  D. 
M.  Kerly,  M.A.,  LL.B.,  of  the  Inner  Temple,  Barrister-at- 
law,  and  F.  G.  Underhay,  M.A.,  of  the  Inner  Temple,  Barrister- 
at-law.     London :  Sweet  &  Maxwell,  Limited.     (68.  net.) 

This  important  Act,  the  fourth  British  statute  dealing  with 
a  subject  of  such  vital  importance  to  commerce,  came  into  force 
on  Ist  April,  1906,  and  the  present  commentary  was  issued  as 
soon  as  the  publication  of  the  rules  under  the  Act  would  permit 
of  it  being  done.  The  new  Act  practically  provides  a  code  for 
trade  marks  separate  from  that  relating  to  patents,  and  is 
ujiderstood  to  meet  the  views  of  those  who  found  the  old  law 
on  the  subject  extremely  unsatisfactory.  No  doubt  it  will  in 
course  of  time  come  in  lor  its  share  of  judicial  interpretation ; 
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in  the  meantime,  the  editor'^  comments  will  supply  the  place 
of  that.  The  work  forms  a  sort  of  supplement  to  "Kerly 
on  Trade  Marks,"  bringing  it  down  to  date.  The  work  could 
not  have  been  entrusted  to  more  experienced  hands. 


The  Principlbs  of  thb  Law  of  Evidbncb,  with  Elementary  Rules 
for  conducting  the  Examination  and  Cross-examination  of 
Witnesses.  By  W.  M.  Best,  A.M.,  LL.B.  Tenth  edition, 
with  a  Collection  of  Leading  Propositions  by  J.  M.  Lely, 
Barrister-at-law.     London  :  Sweet  &  Maxwell,  Limited.     (268.) 

Best  on  Evidence  is  the  standard  English  work  on  the 
subject,  the  "  Best "  who  wrote  the  original  work  being  the 
**  Best"  of  the  well-known  Law  Reports  quoted  as  " B.  and  S." 
Mr.  J.  M.  Lely  has  been  responsible  for  several  of  the  more 
recent  editions.  Since  the  last  edition  was  published  in  1902, 
a  number  of  incidents  have  occurred  bearing  materially  on 
the  subject,  notably  the  inquiry  by  a  Departmental  Committee 
into  the  miscarriage  of  justice  in  the  case  of  Mr.  Beck.  The 
incorporation  of  references  to  these  matters  and  other  changes 
have  involved  the  considerable  lengthening  of  the  work,  but 
owing  to  condensations  and  omissions  and  th^  printing  of 
quotations  in  smaller  type,  the  present  edition  contains  only  a 
few  additional  pages.  A  useful  addition  is  the  appending  of 
dates  to  all  cases  of  importance  cited.  Commendation  of  such 
a  book  as  the  present  would  be  superfluous. 


Elbmbnts  of  Proobdurb  and  Evidbncb.  By  A.  M.  Wilshere, 
LL.B.,  of  Gray's  Inn,  Barrister-at-law.  London :  Sweet 
k  Maxwell,  Limited.     (6s.) 

Thb  Spirtt  of  our  Laws.  (Anonymous.)  London :  Sweet  & 
Maxwell,  Limited.     (58.  net.) 

These  are  two  popular  law  books  intended  for  the  use  of 
the  general  public  interested  in  law,  unprofessional  magistrates, 
and  the  elementary  law  student.  They  are  both  accurately 
and  lucidly  written.  The  first  is  somewhat  less  purely  popular 
than  the  other,  containing,  as  it  does,  a  table  of  cases  cited; 
but  both  give  the  references  to  the  reports  of  all  the  cases 
discussed  or  referred  to.  The  first,  as  its  title  indicates,  is 
less  wide  in  scope  than  the  other. 

Thb  Law  of  CHARmBS  and  Morticain,  being  the  fourth  edition 
of  Tudor's  Charitable  Trusts.  By  L.  S.  Bristowe,  a  Judge 
of  the  High  Court  of  the  Transvaal;  C.  A.  Hunt,  M.A., 
LL.B.  (Cantab.);  and  H.  G.  Burdett,  B.A.  (Cantab.),  of 
the  Inner  Temple,  Barristers-at-law.  London:  Sweet  & 
Maxwell,  Limited.     (£2  5s.  net.) 

This  is  a  case  of  a  book  retaining  a  name  which  has  become 
associated  with  a  subject  after  every  sentence  of  the  original 
author  has   disappeared.      The   subject  is   one   so  essentially 
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Eiiglisli  that  a  Scots  lawyer  hesitates  to  express  any  o|>inion 
on  the  work;  but  the  names  of  the  authors  would  appear  to 
speak  for  themselves  and  to  reprove  the  modesty — or  legal 
conservatism — ^that  led  to  the  retention  of  the  name  of  **  Tudor  " 
in  the  title.  Though  a  purely  English  work,  the  authors  could 
not  escape  references  to  the  well-known  Free  Church  case,  in 
which  principles  common  to  the  laws  of  the  two  countries  were 
dealt  with.  The  work  is  well  worth  looking  into  by  any  one 
interested  in  the  present  struggle  between  the  Church  of 
England  and  the  Government  relative  to  the  denominational 
schools. 


Duty  op  Trustees  as  to  Investment  of  Trust  Funds.  By 
Arthur  Reginald  Rudall,  of  the  Middle  Temple,  Barrister- 
atlaw,  Joint  Author  of  "The  Law  of  Trusts  and  Trustees." 
London:  Effingham  Wilson.     (Is.) 

This  is    a    27-page    pamphlet    dealing    usefully    with    an 
important  subject 


(fibttUBXli, 


At  Rutherglen,  on  15th  July,  Mr.  Joseph  Shau^hnessy, 
writer,  Glasgow.  Mr.  Shaughnessy,  who  was  bom  in  1850 
in  Bridgeton,  began  business  as  a  writer  in  1877,  and  enjoyed 
an  extensive  practice  in  the  Lanarkshire  Courts.  Notwith- 
standing the  calls  made  upon  him  by  his  business,  he  found 
time  to  take  an  active  part  in  the  public  affairs  of  Rutherglen. 
At  one  time  or  another  he  was  a  member  of  various  Boards, 
and  was  identified  with  the  Celtic  Football  Club.  He  had  for 
eighteen  years  a  seat  at  the  Town  Council,  and  at  the  time 
of  his  death  he  was  a  member  of  the  School  Board  of  Ruther- 
glen. He  left  a  widow,  who  died  a  few  days  after  him,  one 
daughter,  and  four  sons,  two  of  whom  were  associated  with 
their  father  in  business. 

At  Edinburgh,  on  17th  July,  after  an  illness  of  several 
months'  duration,  Mr.  Alexander  E.  Henderson,  Sheriff- 
Substitute  for  the  Lothians  and  Peebles.  Sheriff  Henderson 
was  senior  Sheriff-Substitute  for  the  Lothians  and  Peebles  from 
1904,  in  which  year  Sheriff  Maconochie  was  promoted  to  be 
Sheriff-Principal,  on  the  retirement  of  Sheriff  Rutherfurd.  His 
experience  on  the  bench  extended  from  1883,  when  he  was 
appointed  Sheriff-Substitute  of  Fifeshire  at  Cupar,  which 
position  he  held  until  1898.  In  that  year  he  was 
transferred  to  Paisley  as  Sheriff-Substitute  of  Renfrew- 
shire, and  then  for  a  few  years  he  acted  as  second 
Sheriff-Substitute  at  Edinburgh.  His  connection  with  the  bar 
dated  from  1868.  While  an  advocate  he  edited  an  analytical 
digest  of  the  cases  in  the  Court  of  Session  from  1867  to  1877. 
Twice  prior  to  his  elevation  to  the  bench  he  held  the  appoint- 
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ment  *of  extra  AdTocate-depute — in  1873,  and  from  1881  to 
1883.  Mr.  Henderson  was  a  native  of  Edinburgh,  having  been 
born  there  in  1844,  the  second  son  of  the  late  Dr.  William 
Henderson,  Professor  of  General  Pathology  in  Edinburgh 
University.  Educated  first  at  Edinburgh  Academy,  he  after- 
wards studied  at  St.  Andrews  and  Edinburgh  Universities.  By 
way  of  recreation  the  Sheriff  indulged  in  such  pastimes  as 
shooting,  fishing,  and  golfing.  Sheriff  Henderson  had  a 
thorough  knowledge  of  criminal  and  civil  law,  and  his  decisions 
were  seldom  questioned.  On  the  criminal  bench,  in  the  City 
Police  Court,  as  well  as  in  the  Sheriff  Court,  he  was  one  of  the 
most  conscientious  and  painstaking  judges  who  ever  adminis- 
tered justice,  and  was  at  the  same  time  extremely  sympathetic 
with  those  who  came  before  him.  He  endeared  himself  to  all 
with  whom  he  came  in  contact  by  his  manly  and  kindly 
nature,  and  to  all  who  knew  him  the  news  of  his  death  will  be 
received  with  regret  as  sincere  as  it  is  widespread. 

At  Dunfermline,  on  24th  July,  Mr.  Andrew  Burt,  solicitor. 
A  native  of  the  town,  Mr.  Burt  was  trained  in  the  town-clerk's 
office,  where  his  ability  was  so  fully  recognised  that,  after  he 
had  served  for  some  time  in  an  Edinburgh  law  office,  he  was 
recalled  to  be  managing  clerk  in  the  Town  House.  Aiterwards 
he  started  business  on  his  own  account,  and,  being  soon  recog- 
nised not  only  as  an  able  lawyer  but  a  sagacious  adviser,  his 
clientele  rapidly  extended  until  he  had  one  of  the  most  lucrative 
businesses  in  the  city.  On  a  vacancy  occurring  in  the  Town 
Council  in  1878,  he  became  a  member  of  that  body,  and  con- 
tinued to  represent  the  First  Ward  until  1889,  when,  on  it 
being  resolved  to  disjoin  the  offices  of  town-clerk  and  burgh 
chamberlain,  he  was  appointed  to  the  latter  office.  For  six 
of  the  years  during  which  he  was  in  the  Council  he  acted  as  a 
magistrate.  For  a  long  number  of  years  Mr.  Burt  was  a  mem- 
ber of  the  burgh  School  Board,  and,  on  a  disruption  occurring 
over  the  erection  of  a  technical  school  at  the  public  expense, 
he  was  chosen  chairman,  which  office  he  held  continuously 
during  successive  Boards.  He  was  a  member  of  the  Fife 
County  Council  Technical  Education  Committee,  and  held  an 
office  in  connection  with  St.  Andrews  University.  Early  in 
life  he  associated  himself  with  the  Volunteer  movement,  and  his 
promotion  was  so  steady  that  several  years  ago  he  received  the 
command  of  the  three  local  rifle  companies,  and  held  the  rank 
of  honorary  major.  Upwards  of  thirty  years  ago  he  was  elected 
to  the  eldership  of  the  North  Parish  Church,  and  so  regularly 
did  he  attend  meetings  of  the  Dunfermline  Presbytery  that  he 
came  to  be  relied  upon  by  the  clerical  members  for  advice  in 
cases  of  difficulty,  which  were  not  infrequent  within  the  last 
twenty  years.  He  was  generally  one  of  the  representatives  to 
the  General  Assembly,  and  it  was  while  attending  the  sittings 
of  that  body  in  May  last  that  he  complained  of  illness,  which 
led  to  complications  and  proved  fatal.  Mr.  Burt  is  survived 
by  a  widow,  one  son,  and  several  daughters, 
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At  Glasgow,  on  30th  July,  Mr.  John  Boyle,  the  senior 
Sheriff-clerk-depute  of  Lanarkshire.  Mr.  Boyle  had  reached  the 
age  of  seventy-nine,  and  during  sixty  years  of  that  he  was 
an  official  in  the  County  Buildings,  Glasgow.  Among  the 
legal  profession  he  was  held  in  the  highest  esteem,  and  was 
considered  one  of  the  greatest  authorities  in  Small  Debt  Court 
procedure.  For  forty  years  he  acted  as  clerk  in  the  Glasgow 
Small  Debt  Court.  In  September  last,  on  the  retiral  of  Mr. 
Pearson,  senior  Sheriff-clerk-depute,  Mr.  Boyle  took  over  his 
duties  in  the  Ordinary  Court.  Mr.  Boyle  had  a  quiet  and 
unassuming  manner,  and  was  always  ready  to  impart  his 
great  knowledgre  of  Sheriff  Court  procedure  to  senior  and  junior 
procurators  alike. 

poles  from  €^n\mxq\^. 


Parliament  House,  Zlst  July,  1906. 
Thanks  to  the  various  transfers  or  remits  made  during  the 
session  by  the  Inner  House  to  the  Lords  Ordinary  of  a 
considerable  number  of  causes  standing  in  the  jury  rolls,  the 
list  of  trials  set  down  before  the  Court  rose  on  20th  curt. 
only  amounted  to  17  causes  in  both  Divisions,  so  that  the 
sittings  of  this  autumn  vacation  only  extended  for  a  few  days. 
None  of  the  cases  which  went  to  trial  were  of  outstanding 
importance,  except,  perhaps,  the  Paisley  turf  slander  case 
against  Mr.  Coats,  where  the  pursuer  conducted  his  own  case 
and  had  several  amusing  tussles  with  the  Lord  Advocate,  who 
was  counsel  for  the  defender.  The  rest  of  the  cases  tried 
were  chiefly  actions  for  bodily  injury  against  railways 
or  ])ublic  companies  at  the  instance  of  employes  or  their 
representatives.  I  understand  that  this  system  of  remitting 
trials  to  the  Outer  House  has  worked  so  well  during  the  past 
session,  and  has  provided  so  much  additional  work  to  the 
judges  of  first  instance,  that  it  is  intended  in  future  to  continue 
the  practice  and  to  remit  trials  waiting  on  the  jury  roll  to  such 
of  the  Outer  House  judges  as  are  free  to  undertake  to  preside 
over  them.  I  am  informed  that  already  Lord  Johnston  has  had 
three  cases  transferred  by  the  Inner  House  to  him  for  trial, 
which  will  be  taken  in  October  and  November.  In  this  way 
provision  will  be  made  for  filling  up  some  of  the  judicial  time  of 
the  Outer  House  judges  when  their  proofs  or  trials  get  settled 
after  diets  had  been  assigned  for  them. 

As  was  generally  expected^  the  claim  of  the  lady  graduates 
to  exercise  the  parliamentary  vote  in  a  University  election 
has  been  negatived  by  Lord  Salvesen  after  a  long  and  exhaustive 
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argument  by  eminent  counsel  on  both  sides.  The  case  will 
probably  be  reclaimed,  but  I  have  little  doubt  Lord  Salvesen's 
interlocutor  will  be  adhered  to. 

The  vacant  sheriffship  of  Fife  and  Kinross  due  to  the 
lamented  demise  of  Sheriff  Younger  has  been  filled  up  by  the 
promotion  of  Mr.  CuUen,  K.C.,  senior  Advocate-depute.  This 
is  an  admirable  appointment  in  view  of  the  new  Sheriff's  high 
accomplishments  as  a  lawyer,  his  urbanity  to  all  with  whom 
he  comes  in  contact,  and  his  very  successful  career  as  a 
practising  counsel.  It  is  understood  that  Mr.  "William  Hunter, 
K.C.,  who  was  offered  and  declined  the  post  of  junior  or  assistant 
depute  when  the  Liberal  law  officers  were  appointed  in  January 
last,  had  been  again  offered  the  third  lowest  deputeship,  but 
on  the  present  occasion  he  again  declined  it.  Most  people  here 
are  disposed  rather  to  commend  such  declinature  on  the  ground 
of  Mr.  Hunter's  eminent  status  at  the  bar  as  a  senior  counsel. 
The  post  of  junior  depute  has  now  been  given  to  Mr.  A.  M. 
Anderson,  advocate,  who,  it  may  be  recollected,  unsuccessfully 
contested  North  Ayrshire  in  the  Liberal  interest  in  January 
last.  This  is  an  excellent  appointment,  as  Mr.  Anderson  has 
a  good  general  practice  and  is  undoubtedly  an  all-round  able 
counsel. 

For  nearly  the  last  three  weeks  of  the  session  the  Lord 
President  was  engaged  in  London  as  a  member  of  His  Majesty's 
Privy  Council  hearing  a  number  of  colonial  appeals,  and  only 
returned  to  Court  for  three  days  before  it  rose.  During  his 
absence  Lord  M'Laren,  as  senior  judge,  presided  in  the  First 
Division.  On  Lord  Dunedin's  return  at  the  close  of  the  session 
the  full  Justiciary  bench  disposed  of  the  foreign  trawling 
appeal,  which  was  heard  in  June  last,  by  unanimously  affirm- 
ing Sheriff  Guthrie's  conviction.  As  the  Crown  did  not  ask 
costs,  these  were  not  given. 

The  crop  of  Scottish  Private  Bill  legislation  for  the  present 
seems  to  be  unusually  small,  as  there  have  been  only  two  in- 
quiries set  down  for  trial— one  in  Edinburgh  and  one  in  Glasgow, 
viz.,  the  Blairgowrie  and  Rattray  District  Water  Provisional 
Order,  which  was  taken  in  the  Parliament  House  on  19th 
current,  and  the  Clydebank  District  Water  and  Burgh  Extension 
scheme,  which  was  taken  at  Glasgow  on  23rd  current.  The 
panel  on  this  occasion  consisted  of  Viscount  Hill,  Lord 
Torphichen,  Mr.  J.  A.  Dewar,  M.P.,  and  Mr.  Gardner,  M.P. 

Although  the  Lord  Advocate  has  got  his  Fatal  Accident 
Inquiry  Bill  through  committee,  some  doubt  exists  here,  in 
view  of  the  objections  stated  by  the  Faculty  of  Advocates  and 
others  to  its  provisions,  whether,  after  all,  it  will  become  law 
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this  seBsion.  The  Act  of  1895  has,  as  far  as  I  can  ascertain, 
been  found  to  be  in  practice  a  very  useless  measure,  causing 
unnecessary  expense  and  serving  no  good  purpose  whatever, 
and  the  tinkering  process  now  being  applied  to  it  by  an  amend- 
ing Act,  though  well  meant,  seems  only  to  accentuate  the 
objections  now  widely  prevalent  to  the  empanelling  of  a  jury 
to  determine  the  cause  of  death  in  every  fatal  occurrence  in 
Scotland,  which  practically  means  the  introduction  into  Scotland 
of  English  coroner's  inquest  before  the  Sheriff  in  accident  cases 
— a  process  which  has  hitherto  been  deemed  quite  unnecessary 
here  looking  to  the  satisfactory  manner  in  which  all  inquiries 
into  sudden  or  violent  deaths  have  been  made  and  reported  on 
to  Crown  counsel  by  our  procurators-fiscal.  No  question  of 
liability  can  ever  be  determined  by  any  verdict  of  a  jury  under 
the  Act  as  now  proposed  to  be  amended,  and  it  appears  to  me 
the  best  thing  that  might  have  been  done  by  a  Radical  Lord 
Advocate  was  to  repeal  the  Act  of  1895,  which  was  pressed 
on  the  Scottish  executive  in  that  year  by  some  fussy  Radical 
members  of  Parliament,  and  thereafter  introduced  and  carried 
through  by  Lord  Advocate  J.  B.  Balfour. 

The  Scottish  Bankruptcy  Reform  Association,  at  their  recent 
meeting  in  Glasgow,  have  done  good  service  in  drawing  public 
attention  to  the  state  of  our  bankruptcy  law  and  practice,  and 
especially  to  the  continued  failure  of  the  Act  of  1856  to  protect 
the  public  either  from  dishonest  trading  or  from  the  action  of 
debtors  who  incur  debts  without  the  slightest  intention  of 
paying  them.  It  is  quite  notorious  in  commercial  circles  that, 
when  persons  in  business  know  they  are  becoming  shaky  or 
insolvent,  then  is  the  time  for  them  to  order  quantities  of  goods 
from  big  wholesale  houses,  which,  on  delivery,  go  at  once  to 
the  auction  room  and  are  sold  for  cash  before  the  smash  takes 
place.  A  prosecution  and  conviction  for  fraudulent  bankruptcy 
have  always  been  extremely  rare  in  Scotland,  simply  because 
the  procurators-fiscal  hardly  ever  feel  on  safe  ground  in  making 
a  charge  of  that  kind,  seeing  that  the  loopholes  of  escape  for 
a  fraudulent  debtor  are  so  many.  The  Act  of  1856  was  a  wide 
and  far-reaching  statute,  containing  many  important  and  bene- 
ficial provisions  conceived  in  the  interests  of  creditors,  but  it 
has  only  one  really  good  penalising  provision  to  check  dishonest 
trading,  viz.,  the  power  of  the  Lord  Ordinary  or  the  Sheriff 
to  refuse  to  discharge  a  bankrupt  unless  he  can  show  that  his 
failure  to  pay  5s.  in  the  £  had  arisen  solely  from  innocent 
misfortune  or  from  causes  for  which  he  is  not  responsible. 
Besides,  as  is  perfectly  well  known,  many  bankrupts  do  not 
put  themselves  to  the  trouble  of  getting  a  discharge^  so  that 
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the  above  proviBion  does  not  affect  them.  If  any  bankruptcy 
reform  legislation  is  undertaken  the  provisions  as  to  keeping 
books  and  making  up  periodical  balance  sheets  will  require  to  be 
made  very  specific,  and  the  failure  to  comply  with  such 
provisions  must  be  held  to  involve  severe  penalties  on  the 
bankrupts.  If  no  provisions  of  that  kind  are  enacted  the 
present  unfortunate  state  of  our  bankruptcy  law  will  not 
Improve,  but  get  worse. 

As  regards  the  proposals  made  by  members  of  the  Association 
for  restoration  of  the  law  of  imprisonment  for  debt,  it  may 
be  said  that,  when  abolition  of  this  mode  of  diligence  took  place, 
a  good  many  people  doubted  the  wisdom  of  taking  away  such 
a  legal  remedy  against  a  recalcitrant  or  unprincipled  debtor. 
But  now  that  imprisonment  for  debt  is  abolished  it  is  hardly 
worth  while  restoring  it,  for  it  is  felt  by  many  legal  reformers 
that  the  right  mode  of  punishment  for  dishonest  dealing  or 
gross  commercial  immorality  should  be  a  fine,  with  the  alter- 
native of  a  sentence  of  imprisonment  as  a  criminal.  Should 
any  legislation  be  passed  dealing  with  that  sort  of  thing  there 
would  be  less  long-firm  swindling,  less  betting  on  the  turf,  and 
less  gambling  on  the  Stock  Exchange,  by  all  of  which  wholesale 
business  houses  and  limited  companies  are  now  being  swindled 
with  perfect  impunity. 

And  so  the  Faculty  have  now  resolved  to  take  the  publication 
of  the  Court  of  Session  Reports  into  their  own  hands  and  manage 
them  by  a  committee  as  from  15th  October  next,  at  which 
date  the  copartnership  of  counsel  which  has  prepared  these 
reports  for  so  many  years  is  to  be  dissolved,  and  we  shall 
probably  have  the  new  issue  designated  the  **  Second  Faculty 
Collection  "  to  distinguish  it  from  the  old  Faculty  Collection 
of  Decisions,  which  extended  from  1752  to  1825.  After  this 
collection  closed  there  were  published  five  volumes  of  decisions 
called  '*  Deas  and  Anderson's  Reports,''  and  then  began  the 
five  several  issues  of  Law  Reports,  which  have  practically 
existed  as  a  copartnership  in  reporting  Court  decisions  from 
1834  to  1906.  These  commenced  with  the  first  volume  of 
Shaw's  Reports,  published  in  1834.  Shaw's  Reports  were 
succeeded  by  Dunlop's,  then  followed  Macpherson's,  next  came 
Rettie's,  and  the  series  now  closing  at  20th  July  is  known  as 
Fraser's  Reports.  So  far  as  I  learn,  there  will  be  no 
immediate  change  in  the  present  staff  of  counsel  who 
report  for  Fraser,  as  no  exception  can  really  be  taken  to  the 
admirable  manner  in  which  their  official  reports  of  the  Court 
decisions  are  prepared,  but  it  is  rumoured  that  ere  long  the 
reports  will  be  tt^ken  down  in  shorthand  and  edited  by  the 
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committee  of  the  Faculty  who  are  after  October  to  be  charged 
with  making  up  these  reports. 

Just  as  I  close  this  letter  I  learn  that  six  well-known 
members  of  the  bar  have  applied  for  silk,  viz.,  Mr.  Dugald 
Mackechnie  (formerly  Sheriff  of  Argyllshire),  Mr.  R.  B.  Black- 
burn, Mr.  T.  B.  Morison,  Mr.  Graham  Stewart,  Mr.  Neil 
Kennedy,  and  Mr.  Edwin  Adam.  Mr.  Mackechnie,  who 
recently  returned  to  the  bar,  passed  advocate  in  1870.  Mr.  Neil 
Kennedy  passed  in  1877,  and  is  a  professor  of  law  in  Aberdeen 
University,  but  practises  in  Edinburgh  during  the  summer 
session.  Mr.  Blackburn,  who  is  a  son  of  the  late  Sheriff 
Blackburn,  passed  in  1887.  He  was  one  of  the  Advocates- 
depute  under  the  late  Unionist  administration.  Mr.  Morison, 
who  is  a  son  of  a  well-known  Solicitor  in  the  Supreme  Courts, 
passed  in  1891.  He  is  one  of  the  Advocates-depute  under  the 
present  Liberal  administration.  Mr.  Edwin  Adam,  who  has 
been  a  successful  editor  of  reports  of  Justiciary  cases,  contested 
West  Edinburgh  in  the  Liberal  interest  unsuccessfully  in  1900. 
He  passed  in  1885,  and  is  one  of  the  Advocates-depute  under 
the  present  Liberal  administration.  Mr.  Graham  Stewart,  who 
was  called  to  the  bar  in  1887,  is  a  native  of  Perth,  and  editor 
of  a  most  able  and  successful  book  on  Diligence.  He  unsuc- 
cessfully contested  West  Perthshire  in  the  Unionist  interest 
at  the  election  of  1900.  If  silk  is  granted  to  all  these  six 
gentlemen,  a  large  amount  of  junior  practice  will  be  dis- 
tributed among  the  younger  men  at  the  bar. 

Sheriff  Henderson's  death  was  not  unexpected,  in  view  of 
the  serious  nature  of  the  throat  malady  from  which  he  had 
been  suffering  since  the  early  spring.  His  loss  will  be  widely 
felt  by  a  large  circle  of  friends  at  the  bar,  where  he  was 
deservedly  popular,  while  as  a  Sheriff  he  was  looked  upon 
as  one  of  the  soundest  lawyers  and  most  practical  dispensers 
of  justice  who  have  ever  sat  in  the  Edinburgh  Sheriff 
Court.  Though  he  never  had  a  large  practice  at  the  bar, 
yet  the  experience  he  acquired  during  the  years  he  acted 
as  one  of  the  reporters  on  the  defunct  Scottish  Jurist  and 
latterly  for  Rettie's  Reports,  and  as  an  extra  Advocate-depute 
on  the  Western  Circuit  for  several  years,  and  also  while 
Sheriff-Substitute  at  Cupar  and  Paisley,  admirably  fitted  him 
for  the  onerous  duties  he  had  to  perform  in  the  Sheriff  Court 
of  Midlothian,  and  his  place  will  not  be  easily  filled.  The 
Lord  Advocate  has  appointed  as  his  successor  Mr.  Gardner 
Millar,  his  legal  secretary.  Mr.  Millar  has  acted  as  interim 
Sheriff-Substitute  at  Kilmarnock  and  Glasgow,  and  is  therefore 
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familiar  with  the  duties.    Mr.  John  Lamb,  advocate,  siicceedB 
Mr.  Gardner  Millar  as  the  Lord  Advocate's  legal  secretary. 

By  the  demise  of  Mr.  W.  B.  Glen,  the  principal  Extractor 
of  Court,  another  valuable  appointment  has  fallen  to  the 
Lord  Advocate  to  fill  up.  The  salary  is  £760  per  annum,  and 
the  Extractor  is  bound  to  give  his  whole  time  to  the  duties  of 
the  office.  The  late  Extractor  had  been  in  delicate  health 
since  October  last,  but  a  chill  he  got  while  driving  about 
three  weeks  ago  accelerated  his  end.  From  the  time  he 
succeeded  his  employer,  the  late  Mr.  John  Leishman,  W.S., 
in  1867,  Mr.  Glen  conducted  for  thirty  years  with  conspicuous 
success  one  of  the  best  process  businesses  in  Edinburgh,  having 
a  lucrative  connection  with  Glasgow,  Greenock,  and  Airdrie. 
In  1897  he  relinquished  business  on  receiving  the  appointment 
of  principal  Extractor  of  Court,  the  duties  of  which  he  per- 
formed with  much  fidelity  and  judgment.  The  post  will  be 
a  difficult  one  to  fill,  as  it  requires  a  thorough  knowledge  of 
the  forms  and  procedure  of  the  Supreme  Court. 


^oUb  from  Ifanban. 


The  Temple,  31st  July,  1906. 
Mr.  Grantham's  affair  in  Parliament  ended,  as  might  have 
been  expected,  in  nothing  more  decisive  than  a  verdict  of 
not  guilty,  and  do  not  do  it  again.  One  of  the  speakers  in  the 
Parliamentary  debate  said  that  the  judicial  standard  would 
not  be  so  high  as  it  is  if  every  man  on  the  bench  always 
succeeded  in  living  up  to  it.  That  Mr.  Justice  Grantham 
habitually  fell  very  far  short  in  some  points  of  judicial  excel- 
ence  there  was  no  necessity  of  a  debate  in  Parliament  to 
demonstrate.  It  was  always,  too,  quite  obvious  to  any  one 
who  understands  this  judge's  character  that  there  was  nothing 
of  the  Judge  Jeffreys  or  Judge  Scrooge's  fierce  political  bias 
displayed  in  his  eccentricities  on  the  bench.  This  was  the 
chief  point  made  by  Mr.  Balfour  in  Mr.  Justice  Grantham's 
defence.  But  it  is  evident  that  when  a  judge's  best  friends 
can  only  defend  him  against  being  taken  seriously  by  arguing 
that  he  is  habitually  foolish,  his  place  on  the  bench  becomes 
an  anomaly.  So  the  chief  practical  question  raised  by  the 
debate  is  whether  Mr.  Justice  Grantham  will  continue  to  hold 
his  office,  or  will  take  the  earliest  opportunity  of  divesting 
himself  of  it.  This  latter  is  the  course  which  the  Times 
suggested  to  him  on  the  day  following  the  debate,  and  if  the 
judge  is  wise  it  is  the  course  which  would  be  best  for  his  own 
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credit  and  dignity.  He  could  have  no  better  chance  than  the 
approach  of  the  long  vacation,  when  several  other  judges  are 
believed  to  intend  to  resign.  He  is  the  senior  judge  of  the 
High  Court,  and  has  earned  his  pension  five  years  ago,  so 
that  his  retirement  would  be  sufficiently  natural  apart  from 
the  actual  unpleasant  circumatances  which  preceded  it.  The 
rumour  at  present  is  that  he  will  not  act  on  this  discreet  advice, 
but  will  go  on  as  if  whatever  prestige  he  had  were  unimpaired 
by  the  remarkable  analysis  of  his  mind  and  disposition  to 
which  Mr.  Buckmaster,  K.C.,  the  Attorney-General,  the 
Prime  Minister,  and  Mr.  Balfour  contributed  so  freely.  It  is 
many  years  since  the  conduct  of  a  judge  was  impugned  in 
Parliament.  The  case  of  Lord  Abinger,  about  sixty  years  ago, 
and  that  of  an  Irish  judge,  Mr.  Baron  Smith,  over  seventy 
years  ago,  served  the  Attorney-General  for  precedents.  In  all 
of  them  the  rule  has  been  acted  on  that  there  must  be  a  moral 
element  present  in  the  misconduct  or  misbehaviour  which  was 
charged,  and  if  that  moral  element  was  absent,  however  much 
the  House  might  deplore  the  conduct,  however  unfortunate 
they  might  think  it,  however  much  it  might  violate  every 
canon  of  judicial  demeanour,  taste,  and  discretion,  yet  the 
occasion  was  not  such  as  to  demand  the  infliction  of  this  very 
extreme  punishment.  In  my  time  I  only  remember  one 
previous  occasion  when  there  was  any  talk  of  bringing  the 
question  of  a  judge's  judicial  conduct  before  Parliament. 
This  was  the  case  of  Sir  James  Fitz James  Stephen,  and  there 
was  a  question  there  of  more  than  mere  eccentricity  and 
unjudicial  demeanour.  It  was  commonly  supposed  that  this 
judge's  mind  was  positively  affected  with  insanity,  and  there 
was  perpetual  anxiety  lest  he  should  be  led  into  doing  some- 
thing which  would  be  a  public  scandal.  Suppose  a  case  of 
this  kind,  which  doctors  would  not  certify  as  one  of  technical 
insanity,  the  position  is  difficult  if  Parliament  can  only  act  in 
a  case  of  "  moral  delinquency."  Probably,  however,  this  rule 
is  only  applicable  where  the  judge  is  assumed  to  be  acting 
according  to  his  natural  character,  and  not  in  such  an 
abnormal  case  as  insanity. 

It  seems  as  if  at  various  functions,  such  as  the  Mansion 
House  dinner  to  the  judges  and  the  Hardwicke  Society's 
dinner,  the  Grantham  case  had  made  everybody  who  made 
speeches  resolve  to  be  more  eulogistic  even  than  usual  about 
the  high  character  and  fearless  intrepidity  of  our  judges. 
Lord  Justice  Vaughan  Williams,  however,  with  Mr.  Justice 
Grantham  at  the  same  table,  actually  had  the  frankness  to 
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say  that  "  those  who  sat  on  the  bench  ought  gladly  to  hear 
all  criticisms  made  by  the  public  press  or  others,  and,  if  they 
were  strong  enough  to  take  advantage  of  those  criticisms,  and 
to  alter  anything  they  felt  was  justly  complained  of,  then 
that  criticism  would  have  done  them  very  great  good.  The 
one  thing  which  judges  must  not  do  was  to  reply  to  criticism 
on  their  judicial  conduct.  If  they  had  not  done  wrong  they 
might  safely  leave  their  reputation  in  the  hands  of  the  public." 
But  this  is  only  an  amplification  of  what  Mr.  Justice  Lawrance, 
sitting  beside  Mr.  Justice  Grantham  at  Bodmin,  had  pre- 
viously said.  And  so  Lord  Curzon  eulogised  the  English 
bench,  and  spoke  of  the  influence  of  English  law  on  Indian 
society  as  that  on  which  the  stability  of  British  rule  in  India 
depended.  But  Lord  Loreburn,  who  for  the  first  time  as  Lord 
Chancellor  attended  the  Mansion  House,  told  a  story  which 
must  be  the  climax  of  all  stories  in  admiration  of  the  British 
bench.  He  remembered,  he  said,  meeting  abroad  some  six  or 
seven  years  ago  one  of  the  greatest  judges  in  the  world — a 
member  of  perhaps  the  highest  Court  in  the  world  outside  the 
United  Kingdom.  They  were  engaged  in  discussing  inter- 
national disputes  and  international  arbitration,  and  this  great 
judge  said  to  him  that  he  thought  one  of  the  difficulties  was 
that  "  you  could  not  be  confident  in  the  full  impartiality  of 
your  tribunals."  He  added,  "  If  there  was  a  quarrel  between 
your  country  and  mine  I  will  tell  you  what  I  would  advise 
my  countrymen  to  do.  I  would  advise  them  to  leave  it  to  the 
decision  of  three  English  judges."  On  hearing  so  great  and 
noble  a  compliment  paid  to  the  judicature  of  this  country  the 
blood  tingled  in  his  veins,  said  Lord  Loreburn,  and  it  must 
be  remembered  that,  big  man  physically  and  mentally  as  he 
is,  he  has  an  equally  big  heart  and  emotional  nature. 

It  is  the  heart  more  than  the  head  that  is  wanted  in  a 
Lord  Chancellor  at  present,  and  it  is  because  of  his  warmth 
of  temperament  and  wide  sympathies  that  there  is  so  much 
hope  of  Lord  Loreburn's  Chancellorship  being  memorable. 
The  Criminal  Appeal  Bill  is  a  foretaste  of  many  similar 
reforms  which  are  needed  to  complete  the  beneficent  criminal 
legislation  which  began  with  Bentham  and  went  forward  under 
Romilly  and  Brougham,  in  spite  of  the  terror  of  the  hide- 
bound lawyers  at  the  introduction  of  changes  into  the  Criminal 
Courts.  But  it  must  be  admitted  that  the  Criminal  Appeal 
Court  Bill,  which  has  now  been  read  for  the  third  time  in  the 
House  of  Lords,  and  may  become  law  before  Parliament  rises, 
has  been  greatly  improved  since  it  made  its  first  appearance. 
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Above  all,  the  original  proposal  to  make  the  Court  the  judge 
of  facts  has  been  eliminated,  and  all  questions  of  fact  will  be 
relegated  to  the  province  of  the  jury,  where  they  belong.  So, 
too,  if  sentences  are  appealed  against  the  appellant  will  now 
also  run  the  risk  of  getting  an  increase.  This  has  been  insisted 
on  more  as  a  safeguard  against  such  an  influx  of  appeals  as 
would  absolutely  overwhelm  the  Courts  than  for  any  sub- 
stantial juristic  reason.  Capricious  severity,  exercised  without 
supervision  and  review,  is  what  has  to  be  restrained; 
capricious  lenity  is  not  nearly  so  great  a  danger. 

The  so-called  Christian  science  case,  which  excited  so  much 
interest,  had  a  very  curious  history  and  ending.  The  jury 
were  unable  to  agree,  and  the  case  was  put  back  to  be  tried 
again  at  the  next  sessions.  But,  in  the  meantime,  Mr.  Justice 
Bigham,  who  had  presided  at  the  first  trial,  intimated  to 
the  prosecution  that  he  did  not  think  any  jury  would  convict 
on  the  evidence  that  had  been,  or  could  be,  produced.  He 
had  instructed  the  first  jury  that  Dr.  Adcock,  who  had  under- 
taken to  pray  for,  or  with,  and  spiritually  to  advise.  Major 
Whyte,  must  be  shown  to  have  been  in  the  position  of  medical 
attendant  before  he  could  be  held  responsible  for  the  negligence 
which  had  resulted  in  Major  Whyte's  death.  But  it  was  plain 
that  Major  Whyte  had  dismissed  all  medical  attendance  for 
the  purpose  of  relying  on  Dr.  Adcock's  spiritual  remedies; 
BO  that  Dr.  Adcock  could  not  be  said  to  be  in  medical  charge, 
and  could  not  be  convicted.  The  prosecution  have  adopted 
this  view,  and  it  has  been  announced  that  there  will  be  no 
second  trial.  And,  speaking  of  second  trials,  I  am  reminded 
of  another  remarkable  recent  instance.  It  will  be  remembered 
that  several  years  ago  there  was  a  famous  murder  trial,  known 
as  the  Peasenhall  murder  case,  in  which  a  man  Gardiner  was 
put  on  his  trial  twice  at  Norwich  without  the  jury  being  able 
to  agree,  and  a  third  trial  was  only  prevented  by  the  Crown 
entering  a  nolle  prosequi,  A  young  counsel,  Mr.  Ernest  Wild, 
was  the  forensic  hero  of  these  trials.  Curious  to  say,  at 
Norwich,  again,  there  has  been  a  repetition  of  this  Gardiner 
case,  with  the  two  trials  and  disagreement  of  the  jury,  in  the 
case  of  a  woman  foi^the  murder  of  her  husband.  She  was  lying 
awaiting  a  third  trial,  and  nothing  had  been  heard  of  the 
abandonment  of  the  prosecution,  when  the  question  was  settled 
by  the  wretched  woman  becoming  insane.  I  am  not  in  a 
position  to  assert  that  her  terrible  experience  of  being  twice 
tried  for  her  life  has  brought  about  this  result;  but  there  is 
nothing  unreasonable  in  supposing  that  such  a  strain  might 
be  responsible  for  it.    A  question  has  been  asked  the  Attorney- 
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General  in  the  House  of  Commons  whether,  in  view  of  these 
frequent  disagreements,  he  would  introduce  legislation  to  adopt 
the  same  system  as  in  Scotland  of  the  three  possible  verdicts 
given  by  a  majority  of  the  jurors.  The  answer  of  the  Attorney- 
General  strikes  me  as  remarkably  curious.  He  said  he  recog- 
nised the  greater  facility  of  decision  afforded  by  the  Scottish 
system,  but  feared  that,  notwithstanding  those  advantages,  the 
people  of  this  country  preferred  their  own  ancient  system, 
which,  if  it  erred  at  all,  erred  in  the  direction  of  maintaining 
the  presumption  of  innocence  and  preserving  liberty.  It  seems 
a  queer  presumption  of  innocence  to  put  a  man  several  times 
on  his  trial  in  the  hope  that  a  second  jury  may  convict  him 
though  the  first  would  not,  and  a  queer  way  of  preserving 
liberty  to  keep  a  man  month  after  month  in  gaol  waiting 
another  trial  after  a  first  jury  have  not  seen  their  way  to 
convict  him.  Every  profession  has  its  cant  phrases  and 
6pinions,  and  the  legal  profession  is  no  exception.  They  are, 
and  have  always  been,  trotted  out  whenever  criminal  reform 
is  spoken  of.  I  ought  to  have  mentioned  that  Mr.  Ernest  Wild 
is  again  the  hero  of  these  abortive  trials  of  the  Norfolk  woman. 
As  to  the  Christian  science  case,  it  shows  that  there  may  be  con- 
siderable danger  to  the  public  from  the  practice  of  this  alleged 
spiritual  method  of  healing.  There  is  very  little  difficulty  now 
in  getting  convictions  against  the  people  known  as  "  peculiar," 
who  are  charged  with  not  obtaining  medical  attendance  for 
their  children  or  others  for  whom  they  are  responsible,  as 
husband  for  wife  or  wife  for  husband.  If  the  Christian 
scientist  practitioner  is  neither  responsible  as  medical 
attendant  nor  as  having  any  other  duty  towards  a  person  who 
calls  in  his  aid,  it  is  clear  he  is  quite  safe  to  practise  what  is 
an  extremely  risky  method  of  therapeutics.  Dr.  Adcock's 
prayers  clearly  did  not  save  Major  Whyte;  and  no  sensible 
jury  would  have  had  any  difficulty  in  accepting  the  medical 
testimony  that  well-known  medical  means  would  have  warded 
o£E  death  for  an  indefinite  period.  Making  all  allowances  for 
sincere  belief  in  spiritual  means,  which  few  people  would  care 
to  speak  disrespectfully  of,  there  is  yet  any  amount  of  room 
for  imposture,  and  there  would  seem  a  good  case  for  legislation 
placing  substantial  responsibility,  as  if  they  were  doctors,  on 
all  who  undertake  to  treat  patients  by  the  methods  of  Christian 
science. 


NOTES   OF   ENGLISH   CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which    have  a    bearing    upon    Scots    law,  or   are 
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otherwise  of  general  interest.  They  are  taken  from  the  TiTnea' 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times*  Law  Reports  have  the  reference  added : — 

286.  No.  395,  vol.  xxi.,  22  T.R.  81,  affirmed.  The  rule  that  chattels 
temporarily  removed  or  stored  elsewhere  at  a  testator's  death  pass  under 
a  gift  of  things  in  a  particular  house  only  applies  as  between  a  specific 
legatee  and  a  general  legatee,  not  as  between  two  specific  legatees 
claiming  articles  in  each  of  two  mansion-houses.  In  such  a  case  effect 
must  be  given  to  the  exact  words  which  the  testator  has  used.  In  re 
Earl  of  Stamford,  deceased — Hall  v.  Lambert,  C.A.  12th  June.  22 
T.R,  632. 

287.  Under  sec.  46,  sub-sec.  1,  of  the  Local  Government  Act,  1894, 
a  person  has  made  a  composition  with  his  creditors,  who  applies  for  the 
administration  of  his  estate  under  sec.  122  of  the  Iknkruptcy  Act,  1883, 
and  he  cannot  act  as  a  guardian  of  the  poor.  Bradfield  v.  Cheltenham 
Guardians,  Ch.D.  16th  June.     22  T.R.  639. 

288.  Vendors  held  bound  to  comply  with  requisition  for  abating  a 
nuisance  served  by  a  public  authority  prior  to  the  sale,  but  not  a  notice 
served  subsequent  to  the  sale.  Re  «7.  P.  Robinson,  deceased — Clarkson 
V.  Robinson,  Oh.D.  19th  June. 

289.  Cargo  in  excess  of  a  bill  of  lading  quantity  was  delivered.  The 
charter  party  provided  that  the  bill  of  lading  was  to  be  conclusive  evidence 
against  the  owners  as  to  the  quantity  of  cargo  shipped.  Held  that  the 
charter  party  must  rule,  and  that  the  owners  could  not  recover  freight 
for  the  excess.  Oostzee  Stoomvart  MaaU  v.  Bell  <&  Harrison,  K.B.D. 
19th  June.     22  T.R.  643. 

290.  No.  343,  vol.  xxi.,  21  T.R  747,  affirmed.  Held  that  the 
owner  of  a  dwelling  house  was  not  liable  to  the  tenant's  wife  for 
injuries  sustained  by  her  owing  to  want  of  repair,  although  he  had 
bound  himself  to  repair  the  property.  Caledonian  Railway  Company 
V.  Mulholland,  1898,  A.C.  216,  cited.  Cavalier  v.  Pope,  H.L.  22nd 
June.     22  T.R.  648. 

291.  No.  76  supra,  22  T.R  230,  reversed.  Under  sec.  11,  sub- 
sec.  4  of  the  Licensing  Act,  1902  (sec.  42  (3)  of  Licensing  (Scotland) 
Act,  1903),  the  Justices  have  no  power  to  order  that  one  of  the  entrance 
doors  should  be  nailed  up  and  another  entrance  door  kept  locked,  and 
not  used  except  for  private  use.  Smith  v.  Licensing  Justices  of  Ports- 
mouth, C.A.  22nd  June,     22  T.R.  650. 

292.  Under  sec.  1  of  the  Sale  of  Food  and  Drugs  Act,  1899,  a 
written  warranty  of  purity  of  butter  is  not  an  excuse  in  a  charge  of 
importing.  It  only  applies  to  a  case  of  sale.  Kelly  v.  Lonsdale  d;  Co., 
Limited,  K.B.D.  22nd  June.     22  T.R  655. 

293.  Under  sec.  9  of  the  Finance  Act,  1901,  and  sec.  2  of  the 
Revenue  Act^  1903,  it  is  not  necessary  to  take  out  a  licence  for  the 
manufacture  of  saccharin  to  carry  out  the  process  of  increasing  the 
decree  of  sweetness  of  saccharin  already  manufactured.  M^Nicol  and 
Another  v.  Pinch,  K.B.D.  23rd  June.     22  T.R  654. 

294.  Under  the  Carriers  Act,  1830,  and  the  Railway  and  Canal 
Traffic  Act,  1854,  held  that  the  defendants  were  not  liable  for  the  loss 
of  a  parcel  of  furs  laid  upon  the  bank  at  the  end  of  the  transit,  to  be 
removed  by  the  consignees,  and  stolen,  on  che  grounds  (1)  that  the 
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nature  of  the  goods  had  not  been  declared ;  (2)  that  a  special  contract 
had  been  made  for  carriage  at  a  lower  rate ;  (3)  that  defendants  were 
still  carriers  and  not  warehousemen.  Herschel  <&  Meyer  v.  Great  Eastern 
Hallway  Co.,  K.B.D.  25th  June.     22  T.R.  661. 

295.  Action  for  rescission  of  a  contract  to  take  debentures  on  the 
ground  of  misrepresentation  and  nondisclosure  of  material  facts.  Held 
that  it  was  necessary  to  prove  that  the  statements  were  material  and 
misleading,  and  that  this  had  not  been  made  out.  Transvaal  Estates 
and  Development  Co.,  Limited  v.  Moi^gan  <k  Co.,  Ch.D.  27th  June. 

296.  Under  sec.  23  of  the  Companies  Act,  1900,  it  is  ultra  vires  to 
establish  an  internal  reserve  fund,  the  details  of  which  the  auditors  are 
bound  not  to  disclose  to  the  members.  Newton  v.  Birmingham  Small 
Arms  Co.,  Limited,  Ch.D.  27th  June.     22  T.R.  664. 

297.  Action  to  restrain  infringement  of  a  patent.  Held  that  a  sale 
in  this  country  of  patented  goods  manufactured  abroad  and  to  be 
delivered  abroad  was  not  an  infringement  of  patent.  The  Badische 
Anilin  und  Soda  Fabrik  v.  Hickson,  H.L.  19th  June.     22  T.R.  641. 

298.  Action  for  breach  of  contract  to  supply  coals — "penalty  for 
non-execution  of  this  contract  by  either  party.  Is.  per  ton  on  the 
portion  unexecuted."  Held  that  this  was  the  measure  of  the  damages 
for  non-delivery,  the  word  "  penalty  "  as  read  with  the  context  being 
equivalent  to  liquidated  damages.  The  following  cases  were  referred  to 
in  judgment: — Clydebank  Engineering  Co.  v.  Castaneda,  1905,  A.C.  6; 
Lord  Elphinstone  v.  Monkland  Iron  and  Coal  Co.,  11  A.C.  at  p.  342, 
per  Lord  Watson.  Diestal  v.  D.  M.  Stevenson  <h  Co.,  K.B.D.  15th  June. 
22  T.R.  673. 

299.  In  apportioning  a  salvage  award,  although  the  navigating 
oflBcers  have  done  no  special  service  they  will  receive  their  salvage  as 
though  they  were  rated  at  the  same  rate  as  the  engineering  officers. 
The  ''Lincaim,"  P.D.  5th  July.     22  T.R.  682. 

300.  By  a  lease  of  a  licensed  house  plaintiff  let  it  to  defendant 
"  until  such  tenancy  shall  be  determined  as  hereinafter  mentioned,"  at 
a  yearly  rent,  payable  quarterly.  It  further  provided  that  "  it  shall  be 
lawful  for  either  of  the  parties  to  determine  the  tenancy  hereby  created 
by  giving  to  the  other  of  them  three  calendar  months'  notice,  in  writing, 
for  that  purpose."  Held  that  the  agreement  created  a  yearly  tenancy 
tenninable  on  three  months'  notice,  expiring  at  the  end  of  the  year 
with  the  tenancy.     Leiois  v.  Baker,  C.A.  5th  July.     22  T.R.  680. 

301.  The  rules  of  an  unregistered  friendly  society  contained  no 
provision  for  its  winding  up.  Held  that  the  Court  had  jurisdiction  to 
dissolve  it,  but  that,  in  the  circumstances,  no  sufficient  reason  had  been 
shown  for  its  dissolution.  Blake  v.  Smither,  Ch.D.  13th  July.  22  T.R. 
698. 

302.  Action  for  libel  contained  in  a  criticism  of  a  book  in  Punch, 
Defence,  fair  comment  on  a  matter  of  public  interest.  Held  that  proof 
of  malice  may  take  a  criticism  prima  facie  fair  outside  the  right  of  fair 
comment,  just  as  it  takes  a  communication  prima  facie  privileged 
outside  the  privilege.  Thomas  v.  Bradbury,  Agnew,  <fe  Co.,  Limited, 
and  Lucy,  C.A.  25th  June.     22  T.R.  656. 

303.  A  commercial  traveller  paid  by  salary  and  commission  is 
entitled  in  respect  of  both  to  the  benefit  of  the  Preferential  Payments  in 
Bankruptcy  Act,  1888,  sec.  1,  sub-sec.  1  (6).  In  re  Klein — ex  parte 
Goodwin,  K.B.D.  25th  June.     22  T.R.  664. 
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304r.  Where  a  borough  in  a  county  is  constituted  a  county  borough, 
the  county  council  is  entitled,  under  sec.  32  of  the  Local  Government 
Act,  1888,  to  an  equitable  adjustment  in  respect  of  the  cessation  of  the 
liability  of  the  borough  to  contribute  to  county  expenses.  C/.  Burgh 
Police  (Scotland)  Act,  1903,  sec.  96,  and  County  Council  of  Stirlingshire 
Y.  Magistrates  of  Grangemouth,  11th  June,  1906,  22  Sh.CtRep.  215. 
In  re  an  arbitration  between  the  Durham  County  Council  and  the  West 
Eartlejxxd  County  Borough,  C.A.  1st  June.     22  T.R.  671. 

305.  Action  by  tenants  for  injunction  against  their  landlords  to 
prevent  them  narrowing  the  lobby  leading  to  their  business  premises 
and  from  removing  the  notice,  boani  containing  their  names.  Held  (a) 
that  the  tenants  had  not  the  right  to  go  upon  every  square  foot  of  the 
former  lobby  but  only  to  a  reasonable  user,  and  limits  of  contraction 
defined ;  (6)  that  the  tenants  had  no  right  under  the  lease  to  the  notice 
board,  and  none  at  common  law.  F,  C,  Stride  A  Co.,  Limited  v.  City 
Offices  Company,  Limited,  Ch.D.  28th  June.     22  T.R.  667. 

306.  A  company  is  not  liable  to  the  solicitors  who  carried  through 
*  <^      •   the  formation  and  registration  for  their  bill  of  costs  with  the  exception 

^  '?.;       of  the  fees  paid  on  registration.     The  solicitors'  remedy  is  against  those 
■  *;  '.'      who   employed   them.      Re    the    English    and    Colonial  Produce   Co,, 

Limited,  C.A.  28th  June.     22  T.R.  669. 
•  307.  Application    by    company    to   have   its   register  rectified   by 

removing  therefrom  the  names  of  the  shareholders  mentioned  in  the 
schedule  annexed  to  the  notice  of  motion  on  the  ground  that  they  had 
been  Induced  to  apply  for  their  shares  by  misrepresentations  in  a 
prospectus  issued  by  the  company.  Form  of  order  made.  Be  London 
EUctrobus  Co,,  Limited,  Ch.D.  28th  June.     22  T.R.  677. 

1 308.  Action  of  damages  for  conspiracy  to  induce  plaintiffs'  workmen 
to  break  their  contracts.  Discovery  of  relevant  documents  in  hands  of 
defendants  ordered.  It  is  no  objection  that  the  answer  might  tend  to 
incriminate  the  party.  National  Association  of  Operative  Plasterers  and 
Others  V.  Smithers,  H.L.  29th  June.     22  T.R.  678. 

309.  Action  for  damages  to  cargo  through  fire  caused  by  the  crew 
negligently  overheating  a  stove  in  the  forecastle.  Held  that  sec. 
502  of  the  Merchant  Shipping  Act,  1904,  was  a  good  defence.  The 
"Diamond,''  P.D.  29th  June. 

310.  An  agreement  for  the  supply  of  motive  power  to  work  a 
machine  is  a  contract  of  sale  and  not  of  lease.  The  steam  engine  from 
which  the  power  was  derived  had  an  insufficient  governor,  and  '^ran 
away,"  with  the  result  that  a  workman  at  the  machine  which  was 
supplied  with  power  was  killed,  and  his  employers  paid  compensation  to 
the  widow  under  the  Workmen's  Compensation  Act.  ffeld  that  they 
were  entitled  to  be  indemnified  by  the  owners  of  the  defective  engine. 
BenUey  Brothers  v.  A.  Metcalfe  <&  Co.,  C.A.  30th  June.     22  T.R.  676. 

311.  Action  against  a  newspaper  for  libel  contained  in  the  report  of, 
and  comments  on,  the  speakers  at  a  meeting  of  passive  resisters.  Held 
that  it  was  a  lawful  public  meeting,  that  the  report  was  fair  and 
accurate  and  without  malice,  and  that  the  comments  were  fair,  and  that 
no  damages  were  due.  Spearing  v.  Wandsworth  Borough  News  Co,, 
Limited,  C.A.  2nd  July. 

312.  No.  2  supra,  22  T.R.  89,  affirmed.  A  plan  on  a  conveyance 
of  land  showing  a  road  as  one  of  the  boundaries  is  not  of  itself  sufficient 
to  prevent  the  vendor  from  shutting  up  the  road  and  building  upon  it. 
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HerioeB  Ho^ital  v.  Gibson,  2  Dow  301,  3  RR.  199,  followed.     White- 
house  V.  Hugh,  C.A.  4th  July.     22  T.R  679. 

313.  Application  for  new  trial  in  an  action  for  damages  for  personal 
injuries  caused  by  the  explosion  of  gas  in  a  telephone  box  in  the  street. 
Held  that  there  was  evidence  of  negligence  to  go  to  the  jury,  and  that 
the  fact  of  a  workman  of  the  post  office  having  negligently  used  a  naked 
light  did  not  excuse  defendants.  Ogden  v.  Gas  Light  and  Coke  Co, — 
Smith  V.  The  Same,  C.A.  3rd  July. 

314.  Under  sec.  6  of  the  Companies  Act,  1900,  a  company 
cannot  enter  into  any  contracts  until  it  has  complied  with  the  con- 
ditions prescribed.  Claim  in  the  liquidation  for  sums  paid  for  furnishing 
offices  at  the  request  of  the  directors  rejected.  In  re  The  Otto 
Electrical  Manufacturing  Co,  (1905),  Limited,  Ch.D.  3rd  July.  22 
T.R  678. 

315.  No.  257,  vol.  xxi.,  21  T.R  595,  affirmed.  Contract  of 
employment  between  master  and  workmen  employed  by  piecework, 
under  which  each  was  to  give  the  other  twenty-eight  days*  notice,  in 
writing,  to  end  the  contract.  The  master  shut  down  his  works  for 
want  of  employment.  Held  {a)  that  he  was  bound  to  pay  wages  to  the 
workmen  until  the  termination  of  the  twenty -eight  days;  {b)  that  a 
custom  to  the  contrary  would  be  unreasonable.  Devonald  v.  Rosser  dh 
Sons,  C.A.  6th  July.     22  T.R.  682. 

316.  (a)  Where  there  is  a  definite  written  contract,  evidence  of 
custom  inconsistent  with  the  contract  is  inadmissible ;  (6)  a  custom 
must  be  uuiv<3rsal,  certain,  and  as  a  general  rule,  reasonable.  Judg- 
ment for  defendants.  Collins  v.  Johiistone  and  Other's  {Standard  News- 
paper), C.A.  9th  July. 

317.  No.  301,  vol.  xxi.,  21  T.R  664,  affirmed.  An  agreement  to 
produce  at  a  music-hall  a  sketch  which  turned  out  to  be  a  stage  play 
held  bad,  and  that  defendants  were  entitled  to  cancel  it.  Gray  v.  The 
Oxford,  Limited,  C.A.  9th  July.     22  T.R  684. 

318.  An  irregular  marriage  by  consent  followed  by  registration  by 
authority  of  the  Sheriff  in  Scotland  held  null  on  the  ground  that  the 
woman,  to  the  knowledge  of  the  man,  thought  it  was  only  a  betrothal, 
and  there  was  no  consummation.  Fraser  on  Husband  and  Wife,  pp. 
294,  303,  415,  436,  438 ;  Durand  v.  Durand,  1904,  7  F.  87  ;  and  BelPs 
Dictionary,  p.  692,  referred  to.  Pheysey  v.  Pheysey  and  Cosgreave,  P.D. 
9th  July. 

319.  No.  245,  vol.  xxi.,  21  T.R  554,  affirmed.  A  landloixi  has  no 
right  to  levy  a  second  distress  for  the  same  rent,  but  where  the  first 
distress  is  illegal  and  void  ab  initio  he  may  levy  another.  Grunnell  v. 
Welch,  C.A.  10th  July.     22  T.R  688. 

320.  A  father  is  not  entitled  to  recover  the  funeral  expenses  of  his 
daughter  from  the  defendants  (through  whose  negligence  she  was  killed), 
either  under  Lord  Campbell's  Act  or  at  common  law.  Clark  v.  London 
General  Omnibus  Company,  C.A.  11th  July.     22  T.R  691. 

321.  A  market  granted  without  metes  and  bounds  may  extend  from 
time  to  time  as  the  crowded  state  of  the  market  may  require.  Gingell, 
Son,  d;  Foskett,  Limited  y.  Stepney  Borough  Council,  Ch.D.  11th  July. 
22  T.R  688. 

322.  No.  314,  vol.  xxi.,  21  T.R  665,  affirmed.  Owners  of  a  ship 
held  liable  for  calls  by  a  mutual  insurance  association,  although  in  con- 
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sequence  of  a  breach  of  the  rules  against  mortgages  of  shares  she  was 
not  validly  insured.  North-Ecutem  100  A  Stearrukip  Inmrance  Asto- 
ciati&n  v.  Red  SUanuhip  Co.,  Limited,  C.A.  12th  July.     22  T.R.  692. 

323.  A  bankrupt  trustee  under  a  voluntary  trust  deed  for  creditors 
must  give  security  for  costs  in  an  action  in  which  he  is  plaintiff. 
Greener  v.  Kahn  d;  Co.,  Limited,  C.A.  12th  July.     22  T.R.  694. 

324.  Passing  off  action.  Held  that  "  Lanco  "  belting  was  not  a 
colourable  imitation  of  "  Lancashire ''  belting.  F.  Reddaway  (h  Co., 
Limited  v.  Irwell  and  Eastern  Rubhefi'  Co,,  Limited,  Ch.D.  12th  July. 

325.  No.  205,  voL  xxi.,  21  T.R.  478,  affirmed.  Goods  given  out  on 
approbation  on  sale  for  cash  only  or  return  were  entrusted  by  A,  the 
owner,  to  B ;  B  entrusted  them  to  C ;  C  pledged  them.  Held  that  the 
articles  were  not  delivered  to  B  on  sale  or  return  within  the  meaning  of 
sec.  18,  rule  4^  of  the  Sale  of  Goods  Act,  1893,  and  that  the  pawnbroker 
could  not  detain  them  against  the  real  owner.  Cf.  Bryce  v.  Ehrmann 
(1904),  7  Eraser,  5.  Weiiier  v.  Smith— Weiner  v.  Gill,  C.A.  13th  July. 
22  T.R-  699. 

326.  No.  195,  vol.  xxi.,  21  T.R.  438,  affirmed.  Action  for  damage 
to  fruit  in  carriage  from  Tasmania  to  Liverpool,  shipowner  held  excused 
by  the  exception  of  "bad  stowage"  in  the  bill  of  lading.  Bond, 
Connolly,  (h  Company  and  Woodall  <k  Company  v.  Federal  Steam 
Navigation  Co.,  Limited,  C.A.  6th  July.     22  T.R.  685. 

327.  If  a  motor-car  driver  so  drives  that  there  is  a  chance  of  serious 
consequences  from  a  mistake  of  judgment  or  a  miscalculation  on  the 
part  of  the  driver,  and  those  consequences  are  not  averted,  he  will  have 
to  pay  for  it  in  damages.     Norton  v.  Baily,  C.A.  13th  July. 

328.  No.  21,  vol.  xxii.,  22  T.R.  119,  affirmed.  It  is  not  ultra  vires 
for  a  railway  company  which  owns  docks  under  an  Amalgamation  Act  to 
convey  water  by  pipes  from  its  land  on  its  line  of  railway  to  the  docks 
for  use  there  for  dock  purposes.  Attomey-Genei-al  v.  North- Eastern 
RaUway  Co.,  C.A.  13th  July.     22  T.R.  695. 

329.  An  original  illustrated  catalogue  of  furniture,  consisting  of  a 
large  sheet  of  paper  with  the  addition  of  a  few  formal  words,  is  a  "  book  " 
within  the  definition  of  the  Copyright  Act,  1842.  Davis  v.  Benjamin, 
Ch.D.  13th  July.     22  T.R.  702. 

330.  Injunction  granted  against  directors  using  the  funds  of  the 
company  in  paying  for  {a)  the  printing  or  sending  out  of  proxies  in 
their  favour ;  (6)  any  services  or  expenses  incurred  in  securing  votes  for 
the  directors.  Peel  v.  London  and  North- Western  Railway  Co.,  Ch.D. 
13th  July. 

331.  No.  15,  vol.  xxi.,  21  T.R.  104,  affirmed.  The  Moneylenders 
Act>  1900,  sec.  1,  applied  to  a  transaction  with  an  elderly  man  of  means 
(iu  the  knowledge  of  the  lender)  who  was  a  slow  payer,  and  the  interest 
was  reduced  from  104  to  10  per  cent.  The  Court  refused  to  interfere 
by  way  of  defence  with  an  independent  transaction  which  had  been 
closed.  Samuel  and  Another  {trading  as  P.  Saunders)  v.  Newbold,  H.L. 
17th  July.     22  T.R.  703. 

332.  A  debenture  issued  shortly  before  winding  up  (and  registered 
under  sec.  14  of  the  Companies  Act,  1900),  in  pursuance  of  an  ante- 
cedent agreement,  held  to  be  a  fraudulent  preference  within  the  meaning 
of  sec.  164  of  the  Companies  Act,  1862,  on  the  ground  that  the  promise, 
^iven  for  value,  was  a  promise  which  could  not  be  allowed  to  take  effect 
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if  insistence  on  it  was  postponed  till  a  date  when  the  period  prescribed 
for  fraudulent  preference  had  arrived.  C/.  Gourlay  v.  Hodge^  1875, 
2  R.  738.  In  re  Jackson  &  Biurford,  Limited,  Ch.D.  17th  July. 
22  T.R,  708. 

333.  In  a  discharge  upon  habeas  corpus  for  want  of  evidence,  that 
want  may  be  supplied  upon  a  subsequent  re-aiTest  for  the  same  extradi- 
table offence.  There  is  not  res  judicata.  Harsha  v.  United  States  of 
America,  P.O.  19th  July. 

334.  No.  135  supra,  22  T.R.  326,  affirmed.  A  purchaser  from  a 
licensee  of  a  patentee  buys  subject  to  the  conditions  of  the  licence, 
although  he  may  be  ignorant  of  them,  distinguishing  from  ordinary 
goods  as  in  M'Gruther  v.  Pitcher  (190i,  2  Ch.  306;  20  T.R.  652),  but 
held  on  the  evidence  that  the  purchaser  had  not  infringed  the  conditions. 
Badische  Anilin  und  Soda  Fabrik  v  Isler,  C.A.  18th  July.    22  T.R.  710. 

335.  A  right-of-way  at  the  back  of  houses  for  the  use  of  the  tenants 
cannot  be  extended  into  a  right  of-way  by  a  railway  company  for  its 
passengers.  Milner's  Safe  Co,,  Limited  v.  Great  Northern  and  City 
EaUway  Co,,  Ch.D.  18th  July.     22  T.R.  706. 

336.  Wills  made  in  France  by  English  subjects  who  had  not  gone 
through  the  formalities  required  by  French  law  to  give  them  a  legal 
French  domicile  held  to  be  construed  by  English  law.  Re  Bowes — 
Bates  V,  Wengel,  Ch.D.  I8th  July.     22  T.R.  711. 

337.  There  can  be  a  valid  patent  of  the  product  resulting  from 
applying  known  methods  to  the  carrying  into  practice  of  a  new  idea. 
Mouchel  V.  Coignet,  Ch.D.  18th  July. 

338.  A  testator  must  have  an  appreciation  of  what  he  is  doing,  of 
the  property  he  has  to  dispose  of,  of  those  who  have  claims  upon  his 
bounty,  and  a  capable  mind  free  from  delusions.  Turnock  v.  Higgin- 
bottom,  P.D.  18th  July. 

339.  No.  417,  vol.  xx.,  20  T.R.  720,  affirmed.  A  company  is  not 
boimd  by  the  act  of  its  secretary  in  forging  and  issuing  a  forged 
certificate,  and  is  not  estopped  by  the  certificate  of  the  secretary  from 
disputing  the  plaintiff's  title  to  the  shares,  the  forged  certificate  having 
been  issued  by  the  secretary  solely  for  his  own  private  purposes  and 
advantage.  Ruben  ds  Ladenhurg  v.  Great  Fingall  Consolidated,  Limited, 
H.L.  19th  July.     22  T.R.  712.' 

340.  Action  for  injunction  against  infringement  of  patent  for 
improvements  in  talking  machines.  Held  that  there  was  utility  and 
invention  in  the  improvement,  and  injunction  granted.  GramophMU 
and  Typewriter,  Limited  v.  C.  <fc  T,  Ullmann,  C.A.  19th  July. 

341.  A  ditch  can  be  treated  as  part  of  the  land  dedicated  to  the 
public  as  part  of  the  highway.  Mayor,  dec,  of  Charley  v.  Nightingale, 
K.B.D.  19th  July.     22  T.R.  714. 

342.  Holders  of  D  bonds  over  the  rates  of  a  harbour  applied  for  a 
receiver.  They  were  postponed  to  A,  B,  <fe  C  bonds.  Held  that  they 
were  entitled  to  an  order  for  a  receiver  to  receive  the  net  earnings 
after  paying  the  claims  of  prior  bondholders.  Lord  Stanley  of  AlderUy 
and  Others  v.  Whitehaven  Harbour  Commissioners,  Ch.D.  20th  July. 

343.  Expenses  may  be  given  against  the  Board  of  Trade  where  it 
invites  the  Court  to  deal  with  the  master's  certificate.  The  **  Carlide," 
P.D.  19th  July.     22  T.R.  709. 

344.  A  partner  is  not  entitled  to  claim  a  share  of  the  profit  of  a 
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coDcealed  tranflaction  entered  into  by  hiu  two  fellow-partners  where  it  is 
not  within  the  scope  of  the  company's  business.  CasselU  v.  Stewart^ 
6  A.C.  64,  followed.     Trimble  dh  Bennett  v.  Goldberg,  P.C.  27th  July. 

345.  Under  the  Bills  of  p]xchange  Act,  1882,  sec.  64,  sub-sees. 
(1)  and  (2),  where  an  alteration  is  not  "apparent"  the  bill  is  not 
vitiated  in  the  hands  of  holders  for  value,  but  it  can  only  be  enforced 
according  to  its  original  tenor,  (b)  Under  sec.  72,  sub-sec.  (2) 
of  the  Bills  of  Exchange  Act,  and  sec.  34  of  the  Stamp  Act,  1891, 
the  want  of  a  foreign  stamp  is  no  objection,  but  the  bill  must  be 
stamped  before  it  passes  out  of  the  hands,  custody,  or  power  of  the 
drawer.  Bank  of  Montreal  v.  Exhibit  and  Trading  Co,,  Limited, 
K.B.D.  2l8t  July. 

346.  No.  51,  vol.  xxi.,  22  T.R.  178,  affirmed.  A  person  who  has 
rendered  himself  liable  to  an  action  for  infringement  of  a  patent  is  not 
entitled  to  bring  an  action  against  the  owner  of  the  patent  for  a 
declaration  that  the  patent  is  invalid.  The  proper  remedy  is  an 
application  for  revocation  under  sec.  26  of  the  Patents  Act,  1883. 
Semble,  the  fiat  of  the  Attorney-General  may  be  given  although  the 
patent  has  expired,  yorth- Eastern  Marine  Engineering  Co,,  Limited  v. 
Leeds  Forge  Co,,  Limited,  C.A.  23rd  July. 

347.  No.  202  supra,  22  T.R.  453,  affirmed.  A  patent  for  a 
particular  collocation  or  arrangement  of  existing  machinery  is  not  good. 
Aliter,  the  combining  of  old  materials  so  as  to  form  a  new  machine. 
Northern  Press  and  Engineering  Co,,  Limited  v.  B,  Hoe  dc  Co.,  C.A. 
23id  July. 

348.  A  commission  agent  who  makes  secret  profits  on  some  trans- 
actions is  not  entitled  to  his  commission  on  these  transactions,  but  in 
transactions  in  which  he  has  acted  honestly  he  is  entitled  to  his 
commission.     Nitedals  Taendstikfabrik  v.  Bruster,  Ch.D.  23rd  July. 

349.  Creditors'  administration  suit  in  the  estate  of  a  deceased 
solicitor.  Held  that  a  client  who  had  given  him  a  sum  to  invest  was 
entitled  to  a  preferable  charge  (a)  over  a  bundle  of  securities  which  he 
had  placed  in  the  hands  of  his  clerk  with  her  name  upon  it ;  (b)  over 
certain  shares  held  by  a  bank  as  security  for  an  overdraft,  in  liquidation 
of  which  overdraft  he  had  paid  into  the  bank  part  of  the  money  given 
to  him  to  invest.     In  re  Saul — Norrie  v.  Saul,  Ch.D.  24th  July. 

350.  Principles  laid  down  for  assessing  compensation  for  licences 
withdrawn  under  the  Licensing  Act,  1904,  sec.  2,  sub-sec.  (1).  Ashby's 
Cobham  Brewery  Co,,  Limited,  K.B.D.  24th  July. 


%ififnxdv[ard%,  %TifmtM  Changes,  ikt. 

Midlothian. — The  King  has  been  pleased,  on  the  recommendation 
of  the  Secretary  for  Scotland,  to  appohit  Mr.  James  Gardner  Millar, 
advocate,  and  legal  secretary  to  the  Lord  Advocate,  to  be  Sheriff- 
Substituto  of  the  Lothians  and  Peebles,  in  room  of  Mr.  Alexander 
Edward  Henderson,  deceased. 

The  Lord  Advocate  has  appointed  Mr.  John  Lamb,  advocate,  to  be 
liis  legal  secretary,  in  place  of  Mr.  James  Gardner  Millar. 


Kirkcudbright. — Mr.  M.  L.  Howman,  solicitor,  has  assumed  Mr. 
James  Williamson,  M.A.,  LL.B.,  as  a  partner,  and  in  future  they  will 
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cany  on  business  as  solicitors  under  the  fimi-name  of  Howman  & 
Williamson.  Mr.  Williamson  has  been  for  some  years  in  the  office  of 
Messrs.  Scott-Moncrieff  &  Trail,  W.S.,  Edinburgh. 


Law  Agbnts'  Examinations. — The  following  gentlemen  passed  the 
quarterly  examination  in  law  held  last  week  in  Edinburgh :  — John 
Barclay,  George  Alexander  Birse,  M. A.,  B.  L. ;  Matthew  Blair,  Alexander 
Nicol  Buchanan,  Henry  Jackson  Butchart,  B.L.;  Hugh  Campbell 
Candlish,  Hugh  Chalmers,  William  Colvin,  M.A.,  B.L.;  Robert  Falconer, 
M.A.,  LL.B.;  Andrew  Alexander  Gibb,  David  Glass,  John  Gi-ant,  John 
Gray,  M.A.,  B.L.;  Cyril  Martin  Hadden,  M.A.,  B.L.;  James  Howie, 
junior;  John  Kellas,  David  Macdonald,  Peter  Hill  Macfarlane,  James 
Lorimer  Mackenzie,  M.  A,  LL.B  ;  Robert  Mackenzie,  B.L.;  James  Arthur 
McMillan,  Roualeyn  William  Matthewson,  junior ;  Morton  Mungo  Muir, 
M.A.,  LL.B.;  Donald  Noble,  James  Donaldson  Paterson,  B.L.;  Andrew 
Riddle,  John  Roddick,  Alexander  Buchanan  Simpson,  Charles  Robertson 
Smith,  John  Paris  Steele,  B.L.;  Duncan  Stewart,  John  Torrance, 
William  George  Douglas  Watson,  Peter  Taylor  Young,  M.A.,  LL.B. 


Proposbd  Enlargement  op  the  Court  op  Session. — The  following 
paragraph  appears  in  the  Scotsman: — Plans  are  being  prepared  by 
the  Board  of  Works  for  the  proposed  enlargement  of  the  Outer 
House,  or  Court  of  Session,  Several  years  ago,  when  plans  were 
submitted  for  the  rebuilding  of  the  entire  law  Courts,  involving  an 
outlay  of  from  £40,000  to  £50,000,  tlie  Treasury  objected  to  so  large 
an  outlay,  and  at  that  time  the  proposals  fell  to  the  ground.  Now, 
however,  the  question  has  been  revived,  and  proposals  of  a  more  modest 
character  are  mooted.  The  plans  that  are  in  course  of  preparation  w^ill 
necessarily  be  subject  to  enlargement  or  modification  as  the  situation 
demands,  but  the  general  scheme  of  enlargement  embraces,  it  is  under- 
stood, the  setting  back  of  the  building  southwards,  on  the  open  space 
next  the  Cowgate,  and  the  enlargement  of  the  five  Courts  of  the  Outer 
House,  the  provision  of  waiting  and  retiring  rooms  for  witnesses,  rooms 
for  officials,  and  better  acconuuodation  for  restaurant  purposes.  These 
plans  are  purely  tentative,  and  the  adoption  of  them  or  others  will,  of 
course,  depend  on  the  attitude  of  the  representatives  of  the  Government 
towards  them.  Mr.  V.  L.  Harcourt,  M.P.,  the  First  Commissioner  of 
Works,  is  to  be  in  Edinburgh  early  in  September,  and  will  meet  Lord 
Dunedin,  the  Lord  President  of  the  Court,  and  Mr.  W.  T.  Oldrieve, 
principal  architect  to  H.M.  Office  of  Works,  for  the  purpose  of  discuss- 
ing the  plans  and  proposals  for  the  enlargement  of  the  Court.  It  will 
thereafter  rest  with  the  Treasury  whether  the  necessary  money  will  be 
forthcoming. 
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THE  COMPANIES  ACT,  1862,  TABLE  A.* 
On  and  after  1st  October  next  the  Regulations  for  the  manage- 
ment of  a  company  limited  by  shares  contained  in  Table  A, 
forming  part  of  the  First  Schedule  to  The  Companies  Act,  1862, 
are  to  be  superseded. 

After  the  passing  of  the  Act  in  1862  these  Regulations  were 
adopted  by  many  of  the  smaller  companies,  but  a  short  experi- 
ence soon  proved  them  to  be  unsuitable,  and,  during  the  forty- 
four  yeara  in  which,  without  alteration  in  any  shape  or  form, 
they  have  been  in  existence,  the  vast  changes  that  have  taken 
place  in  company  law  and  practice  have  long  since  rendered 
them  quite  inappropriate  and  inapplicable  to  present-day 
l^quirements.  The  wonder,  therefore,  is  that  the  power  con- 
ferred on  the  Board  of  Trade  by  section  71  of  the  Act  of  1862 
to  substitute  new  Regulations  for  those  contained  in  Table  A 
has  not  been  exercised  long  before  now,  more  especially  as 
eleven  years  ago  Lord  Davey^s  Committee  on  Company  Law 
Reform  recommended  that  a  new  Form  should  be  published. 
Nothing,  however,  was  done  until,  in  the  present  year,  a  Com- 
mittee was  appointed  by  the  Board  of  Trade  to  consider  what 
amendments  were  necessary  in  the  Acts  relating  to  joint  stock 
companies.  That  Committee  (we  quote  from  Mr.  Gore-Brown's 
preface)  reported  as  follows: — "We  think  that  .  .  .  the 
time  has  now  come  for  amending  Table  A,  so  as  to  bring  it  up 
to  date,  and,  as  far  as  practicable,  render  it  available  for  use 
without  being  supplemented  by  voluminous  supplemental 
regulations.  The  Board  of  Trade,  we  understand,  concur  in 
this  view,  and,  under  their  instructions,  a  revised  Table  A  has 
been  drafted  by  Mr.  R.  J.  Parker  and  Mr.  A.  C.  Clausen^  and 
we  have  had  an  opportunity  of  perusing  such  revised  form,' 

*The  CompanieB  Aote,  1862  to  1900.  Table  A  (revised  1906).  Being  the 
Regulations  for  the  management  of  a  Company  Limited  by  Shares,  published  In 
the  London  OazeUe  of  Slst  July,  1906,  in  pursuance  of  tiie  power  conferred  on  the 
Board  of  Trade  by  section  71  of  the  Companies  Act,  1862.  With  Preface  by  F. 
Gore-Browne,  M.A.,  K.C.,  and  Introduction,  Kotes,  and  Comments  by  D.  O. 
Hemmant,  B.A«,  of  the  Inner  Temple,  Barrister-at-law.  (London:  Jordan  k 
Sons,  limited.     1906.     Is.  6d.  net.) 
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and  of  indicating  certain  modifications  therein  which  we  con- 
sidered expedient We   consider   that   the   revised 

form,  as  so  settled,  may  with  advantage  be  adopted  by  the  Board 
of  Trade  under  the  statutory  power,  or  in  any  enactment  passed 
pursuant  to  the  recommendations  contained  in  this  report." 

Acting  on  that  recommendation,  the  Board  of  Trade,  on  31st 
July  last,  published  in  the  London  Gazette  the  new  Table  A 
which  is  to  take  effect  on  and  after  Ist  October,  1906. 

By  section  71  of  the  Act  of  1862  the  new  Regulations  are 
not  retrospective  in  their  effect,  and  the  use  of  the  Revised 
Table  is  not  compulsory.  The  residt,  therefore,  is  that  in  the 
case  of  a  company  registered  after  the  30th  September,  1906, 
if  its  memorandum  is  not  accompanied  by  articles  of  association, 
or  in  so  far  as  its  articles  do  not  exclude  or  modify,  the  new 
Regulations,  the  Revised  Table  will  be  the  Regulations  of  the 
company. 

An  old  company,  however,   can  at  any  time  exercise  the  . 
power  given  by  section  50  of  the  Act  of  1862,  of  altering  its 
articles  of  association  and  adopting,  with  or  without  modifica- 
tions, the  new  Regulations  by  means  of  a  special  resolution. 

In  order  to  comply  with  the  provisions  of  sections  4  and  8 
of  the  Companies  Act,  1900,  any  company  adopting  the  Revised 
Table,  and  intending  to  offer  any  of  its'  shares  to  the  public,  will 
necessarily  have  to  frame  special  clauses  dealing  with  such 
matters  as  the  minimum  subscription,  the  power  to  pay  com- 
mission for  underwriting  its  shares,  or  the  right  to  proceed  to 
allotment  before  the  whole  amount  offered  to  the  public  is 
subscribed. 

A  careful  perusal  of  the  Revised  Table  shows  that  most  of  the 
new  clauses  have  been  based  on  forms  which  experience  has 
proved  to  be  as  near  perfection  as  possible,  and  these  clauses 
have,  of  course,  been  adapted  to  meet  the  requirements  of  yecent 
statutes,  and  more  particularly  the  enactments  of  the  Companies 
Act,  1900,  with  reference  to  such  matters  as 'the  date  of  the 
statutory  meeting,  the  summoning  of  meetings  by  requisition, 
and  the  election  and  dutfes  of  auditors.  It  also  very  properly 
includes  several  clauses  directing  things  to  be  done  which  are 
statutory  enactments.  These  reminders  will  be  extremely 
useful  in  keeping  before  managers  and  secretaries  of  companies 
enactments  which  othefwise  might  sometimes  be  overlooked 
by  non-professional  men.  Amongst  these  we  may  instance 
clause  2,  referring  to  the  restrictions  on  the  commencement  of 
business  imposed  by  section  6  of  the  Companies  Act,  1900; 
clause  5,  referring  to  the  provisions  of  sections  4  and  7  of  the 
above  Act,  relating  to  the  allotment  of  shares ;  and  clause  74, 
referring  in  detail  to  the  registers  which  a  company  must  keep, 
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and  the  particulars  to  be  supplied  to  the  Registrar  every  year 
in  compliance  with  the  provisions  of  the  Companies  Acts, 
1862  to  1900. 

Among  the  new  clauses  which  did  not  appear  in  the  old 
table  we  may  mention  clause  3,  conferring  power  to  issue 
preferred  or  deferred  shares ;  clause  4,  giving  power  to  vary  the 
rights  of  different  classes  of  shares;  clauses  9  to  11,  giving  a 
lien  on  shares;  clauses  35  to  .40,  containing  provisions  as  to 
share  warrants. 

In  his  preface  to  the  reprint  of  the  Revised  Table,  Mr.  F. 
Gore-Browne,  whose  opinion  commands  respect,  expresses  the 
hope  that  a  large  proportion  of  the  companies  incorporated 
after  30th  September,  1906,  will  register  under  the  New  Form, 
and  that  existing  companies  now  governed  by  the  original  Table 
A  may,  by  special  resolution,  adopt  the  New  Table  for  their 
future  regulation,  so  that — the  articles  of  association  of  com- 
panies being,  as  far  as  possible,  uniform — any  decisions  of  the 
Court  upon  a  particular  article"  may  be  a  safe  guide  to  all. 
In  the  expression  of  that  hope  we  cordially  concur. 

Mr.  Hemmant's  notes  and  comments  on  the  various  clauses 
will  prove  of  great  value.  They  are  not  only  explanatory  of 
these  clauses  and  of  the  relative  statutory  enactments,  but  they 
accurately  summarise  the  effect  of  judicial  decisions  on 
analogous  articles. 


DELEGATION  OF  STATUTORY  DUTY. 

The  decision  (reported  at  p.  260  of  the  Sheriff  Court  Reports) 
by  Sheriff-Substitute  Baillie,  at  Hawick,  in  the  action  at  the 
instance  of  the  Rev.  Mr.  Lowe,  Newcastleton,  against  the 
Liddesdale  District  Committee,  for  damages  sustained  by  him 
through  falling  over  a  heap  of  road  scrapings,  is  of  sufficient 
general  interest  to  make  it  worth  while  considering  how  far 
the  judgment  is  to  be  regarded  as  a  sound  one.  The  Sheriff- 
Substitute  recognised  that  it  proceeded  further  than  previous 
decisions,  and,  as  it  lays  down  a  legal  principle  which  will 
apply  with  equal  force  to  other  contracts  besides  those  relating 
to  roads,  and  will  probably  have  the  effect  of  increasing  the 
number  of  claims  which  will  be  preferred  against  local  authori- 
ties, it  is  to  be  regretted  that  the  point  was  raised  in  a  form 
which  did  not  admit  of  a  judgment  in  a  higher  Court  being 
obtained  upon  it.  The  facts  are  fully  set  forth  in  the  report  of 
the  case,  and  need  not  be  adverted  to  here. 

The  pursuer  contended,  broadly,  that  the  defenders  were 
bound  to  provide  the  public  with  a  road  free  from  obstctcles, 
and  to  keep  it  safe  for  foot  passengers.  The  defenders  pled 
that    they    were    not    responsible   for    the    negligence    of    an 
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independent  contractor  employed  in  virtue  of  their  statutory 
powers.  The  Sheriff-Substitute's  decision  is  briefly — (1)  that, 
under  the  101st  section  of  the  Turnpike  Act,  there  is  a  statutory 
duty  on  the  District  Committee  not  to  lay  anything  on  the 
road  which  might  endanger  the  safety  of  any  person ;  (2)  that 
this  is  a  duty  which  they  are  not  legally  entitled  to  delegate; 
and  (3)  that  they  are  responsible  for  the  consequences  if  that 
duty  is  not  fulfilled  by  them,  oe  those  to  whom  they  entrust 
the  work. 

It  may  be  noted,  in  the  first  place,  that  the  duty  imposed 
by  the  section  referred  to  is  a  negative  one,  and  is  consequently 
not  susceptible  of  delegation.  One  person  cannot  delegate  to 
another  a  duty  not  to  do  a  certain  thing,  and  certainly  to  take 
the  other  person  bound  also  to  refrain  from  doing  it  cannot 
be  described  as  delegating  the  duty.  But,  in  the  second  place, 
it  is  a  statutory  duty  of  the  road  authority  to  maintain  the 
surface  of  the  roads,  which  involves  the  making  of  road  scrap- 
ings, and  they  are  empowered  by  statute  to  contract  for  the 
execution  of  that  work.  It  would  hardly  appear,  therefore, 
that  the  section  referred  to  can  be  founded  on.  The  fault 
consisted,  not  in  the  laying  down  of  the  heap,  but  in  the  failure 
to  remove  it,  and  the  question  is,  who  is  responsible  for  that 
failure.^  The  District  Committee  are  specially  empowered  to 
contract  for  and  so  to  delegate  the  duty  of  the  keeping  of  the 
roads,  including  both  the  making  and  the  removal  of  the  mud- 
heaps,  and  it  is  important  to  note  that  they  took  the  contractor 
bound  to  do  the  latter  immediately.  In  the  case  of  Stephen  v. 
Thurso  Police  Commissioners,  cited  by  the  Sheriff,  Lord  Justice- 
Clerk  Moncreiff  (upon  whose  obiter  dictum  the  Sheriff  bases  his 
judgment)  was  careful  to  point  out  that  the  defenders  in  that 
case  had  not  taken  the  contractor  bound  to  fence  the  obstruc- 
tion, and  he  further  expressed  his  opinion  that  the  defenders 
were  aware  of  its  existence.  In  the  present  case  it  was  not, 
apparently,  suggested  that  the  District  Committee  or  their 
officials  were  aware  of  the  existence  of  the  mud-heap,  and  they 
could  not  therefore  be  in  fault  in  failing  to  remove  it.  The 
ratio  decidendi  in  that  case  was  that  the  negligent  party  was 
not  an  independent  contractor,  but  was  under  the  ''  personal 
control "  of  the  Commissioners,  and  Lord  Gifford  gives  a  full 
exposition  of  what  constitutes  personal  control.  The  judgment 
in  the  present  case  does  not  proceed  upon  that  view,  and  no 
evidence  appears  to  have  been  led  which  would  support  such 
a  contention.  The  doubt  expressed  by  the  Lord  Justice-Clerk, 
and  shared  by  Lord  Gifford,  in  the  case  of  Stephen  was  whether, 
where  a  statute  gives  power  to  contract  for  the  execution  of 
work,  a  power  of  delegation  is  conferred  which  will  relieve  the 
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employer  of  responsibility  for  the  act  of  an  independent  con- 
tractor. Sheriff  Glegg,  in  his  treatise  on  Reparation  (2nd 
ed.,  p.  30),  alluding  to  the  same  case,  says,  "  The  opinions 
tended  towards  holding  that  the  employer  was  not  liaWe*'; 
and  he  cites  two  English  cases  in  which  it  was  decided  that 
"  a  company  bound  under  the  Tramways  Act  to  keep  the  road 
in  repair,  and  authorised  by  the  Act  to  employ  a  contractor 
to  do  so,  is  not  liable  for  the  negligence  of  the  contractor." 
The  point  appears  to  have  been  assumed,  though  not  directly 
decided,  in  Barton  v.  Kinning  Park  Commissioner s,  20th 
January,  1892,  29  S.L.R.  329. 

While,  therefore,  the  remarks  by  Sheriff  Baillie  in  regard 
to  the  removal  of  obstructions  are  eminently  practical,  and 
road  authorities  who  maintain  the  roads  by  their  own  employees 
would  be  wise  to  act  upon  his  suggestions,  it  may  be  doubted 
whether,  in  the  event  of  a  similar  point  again  arising,  his 
finding  on  the  legal  question  would  be  followed. 


EXPENSIVE  WITNESSES. 
Only  those  who  have  taken  part  in  spirited  battles  before  the 
Court  of  Session  Auditor  can  fully  appreciate  the  exhilaration 
which  an  agent  frequently  experiences  when  engaged  in  sup- 
porting or  in  pulling  to  pieces  a  judicial  account  of  expenses. 
One  hears  little  of  these  chamber  contests,  yet  in  their  way 
they  often  call  for  a  display  of  shrewdness  and  ingenuity  of  a 
very  high  order.  The  framer  of  a  well-stated  account  may 
fTometimes  be  praised  as  being  the  author  of  a  veritable  work 
of  art;  and,  given  two  expert  compilers  of  judicial  accounts, 
one  on  either  side,  it  is  no  uncommon  thing  to  enjoy  quite  an 
intellectual  treat  in  hearkening  to  the  arguments  for  and 
against  the  various  charges.  The  taxation  of  a  large  account 
invariably  involves  debates  on  crucial  points  in  a  case,  and  to 
deal  with  these  points  the  Auditor  and  parties  engaged  must 
understand  thoroughly  not  only  the  rules  of  practice  and  the 
table  of  fees,  but  also  the  litigation  itself  in  every  aspect 
which  it  may  present.  Consequently  the  Auditor  is  often  called 
upon  to  decide  very  important  questions,  and  his  decisions, 
if  acquiesced  in,  may  in  time  be  regarded  as  matters  of  settled 
practice.  That  appeals  from  the  Auditor's  rulings  are  desirable 
seems  to  be  generally  admitted,  albeit  an  eminent  judge, 
recently  retired,  has  been  known  to  express  the  view  that  the 
Auditor  knows  more  about  taxing  accounts  than  does  the 
Court,  and  should  not  have  his  actings  called  in  question. 
That  view  may  seem  reasonable  enough  where  items  of  petty 
amount  are  involved,  but  where  large  sums  are  at  stake  through 
the  allowance  or  the  taxing  off  of  charges  as  to  the  reasoi 
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ness  of  which  parties  cannot  see  eye  to  eye,  it  is  sometimes 
worth  while  coming  to  Court  with  objections  to  the  Auditor's 
report.  Success  does  not  often,  it  is  true,  attend  the  e£Eorts 
of  the  objectors,  but  the  value  of  the  Court's  decisions  lies  in 
the  settling  of  rules  of  procedure,  which,  so  far  as  possible, 
are  followed  in  subsequent  taxations.  But  it  stands  to  reason 
that  it  is  difficult  to  find  two  cases  exactly  alike  in  every 
particular,  and  hard  and  fast  rules  are  not  to  be  recognised  in 
taxations,  and,  accordingly,  while  the  decisions  of  the  Court 
help  us  to  a  certain  extent,  too  great  weight  should  not  be 
attached  to  them. 

An  important  question  was  decided  recently  by  the  First 
Division,  and  the  decision  particularly  affects  litigations  of 
maritime  nature  or  actions  which  involve  the  adducing  of 
evidence  of  witnesses  who  scatter  themselves  over  the  face  of 
the  earth.  In  an  action  arising  out  of  an  accident  to  a 
labourer  on  board  a  ship  moored  in  the  stream  of  the  Thames, 
the  defenders  were  successful  in  obtaining  absolvitor.  At 
taxation  of  their  account  of  expenses  objection  was  taken  by 
their  opponents,  inter  alia,  to  payments  made  to  three  witnesses, 
seafaring  men,  who  had  been  employed  as  part  of  the  ship's 
company  at  the  time  of  the  accident.  These  witnesses  were 
respectively  the  first  officer,  the  chief  engineer,  and  the  winch- 
man,  and  what  appeared  to  be  heavy  items  were  entered  opposite 
their  names  in  the  schedule  of  witnesses.  According  to  the 
table  of  fees  for  proofs,  these  witnesses  seemed  to  be  entitled 
(as  not  residing  in  the  town  where  the  proof  took  place)  to 
expenses  incurred  in  travelling  to  and  from  the  proof,  with 
daily  allowances  for  trouble  and  maintenance,  according  to 
their  several  stations  in  life — probably  in  this  case  a  guinea  to 
each  of  the  officers  and  7s.  6d.  to  the  winchman  for  each  day 
necessarily  occupied.  If  these  witnesses  had  been  settled  with 
on  the  above  footing,  their  giving  testimony,  while  proving 
of  value  to  the  defenders,  would  have  been  disastrous  from  a 
financial  point  of  view  to  the  witnesses  themselves.  Accord- 
ingly, the  defenders,  having  paid  them,  at  the  standard  rate  of 
wages  observed  in  their  calling,  so  much  per  week  during  the 
time  they  were  necessarily  detained  on  shore,  sought  to  charge 
these  payments  against  the  other  side,  and  ike  Auditor  passed 
the  charges  as  being  just  in  the  circumstances.  These  wit- 
nesses, be  it  observed,  were  important  ones,  and  their  evidence 
was  of  supreme  value.  They  had  left  the  employment  of 
defenders.  To  give  evidence  they  were  forced  to  temporarily 
abandon  their  calling  by  making  a  prolonged  sojourn  on  shore 
so  that  they  might  be  available  at  the  proof.  Seafaring  men, 
particularly  certificated  officers,  are,  unfortunately,  not  in  the 
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happy  position  of  being  able  to  secure  engagements  whenever 
it  suits  them^  and  it  would  seem  a  hard  case  if  they  must, 
through  losing  employment  in  order  to  bear  testimony,  not  be 
suitably  recompensed ;  equally  hard,  on  the  other  hand,  that  a 
party  should  lose  his  case  for  the  lack  of  such  testimony  if  it 
be  not  available.  Of  course,  the  argument  is  put  forward 
that  in  judicial  accounts  large  allowances  can  only  be  made 
for  "  skilled  "  witnesses,  duly  certified  by  the  Court,  and  that 
expensive  witnesses,  who  are  not  "  skilled,"  must  have  but  the 
bare  amount  allowed  by  the  table  of  fees  paid  them,  any- 
thing above  that  being  paid  extrajudicially  by  the  party  using 
their  evidence.  The  point  was  worth  having  the  decision  of 
the  Court  thereon,  and  the  unsuccessful  parties,  the  pursuers, 
pled  that  the  allowances  passed  by  the  Auditor  were  unusual 
and  not  hitherto  recognised.  On  the  other  hand,  the  defenders, 
in  upholding  the  Auditor's  decision,  pointed  out  that  in  order 
to  have  the  evidence  of  the  three  necessary  witnesses,  two 
courses  only  were  open  to  them,  either  (1)  to  maintain  them 
on  shore  for  several  weeks  until  the  proof  was  over,  or  (2)  to 
have  their  evidence  taken  on  commission  in  dilEerent  parts 
of  the  world  widely  apart.  The  Court  took  the  matter  to 
avizandum,  and  after  a  few  days  delivered  judgment  repelling 
the  objections  and  sustaining  the  decision  of  the  Auditor.  Lord 
MXaren  (in  the  chair),  while  he  thought  that,  if  possible, 
parties  in  similar  circumstances  should  agree  beforehand  as 
to  what  allowances  should  be  paid  to  such  witnesses,  and  that 
these  allowances  should  be  expenses  in  the  cause,  took  note  of 
the  fact  that  here  the  expense  of  taking  the  evidence  of  three 
witnesses  on  commission  would  have  entailed  the  execution  of 
three  separate  commissions,  and  therefore  the  expense  would 
have  been  greater  than  the  amount  actually  involved  in  the 
objections  to  the  Auditor's  report.  This  seems  a  very  proper 
view  to  take  of  the  matter,  for,  had  the  defenders  thought  fit, 
they  might,  by  executing  commissions,  have  doubled  the  sum 
total  which  they  claimed  in  respect  of  the  three  witnesses.  One 
can  readily  see  that,  taking  into  consideration  the  application 
or  separate  applications  to  the  Court  for  commissions  to  take 
evidence  in  different  quarters  of  the  globe,  the  framing  and 
adjusting  of  interrogatories,  the  instructing  of  foreign  corre- 
spondents, the  feeing  of  commissioners,  their  clerks,  and  the 
witnesses  examined,  items  might  total  up  to  a  very  respectable 
figure.  The  witnesses  were,  be  it  noted,  for  the  defenders, 
who  had  been  brought  into  Court  by  pursuers,  who  were  not 
able  to  legally  substantiate  their  claims,  and  in  the  ordinary 
case,  where  pursuer  leads  in  tEe  proof,  the  defender  is  justified 
in  fighting,  as  it  were,  ''  tooth-and-nail "  to  protect  his  interests. 
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It  is  somewhat  different  with  a  pursuer,  who  does  not  come 
into  Court  until  his  evidence  is  secured,  and  all  his  prepara- 
tions are  foreseen  and  arranged  for  before  action  is  raised,  for 
the  defender  is  at  this  disadvantage,  viz.,  that  he  must  secure 
the  only  evidence  available,  and  must  present  that  evidence  in 
the  best  manner  possible,  whether  it  be  expensive  or  otherwise. 
Those  who  have  had  to  do  with  causes  involving  the  evidence  of 
seafaring  witnesses  will  readily  appreciate  the  dilemma  in 
which  the  defenders  might  have  been  placed  if  they  had  failed 
to  keep  in^  touch  with  their  important  witnesses,  which  the  trio 
referred  to  were.  Saving  in  large  steamship  lines,  continuity 
of  service  is  almost  unknown,  and  this  fact  ought  to  be  kept 
in  view  in  all  actions  of  a  maritime  nature  or  of  a  nature  where 
mariner-witnesses  are  essential  to  the  success  of  parties' 
pleadings. 

The  decision  above  dealt  with  has  not,  it  would  seem, 
settled  any  principle  outwith  the  scope  of  the  action  itself.  For 
it  may  happen  tibiat  no  case  may  resemble  the  present  one 
sufficiently  closely  to  warrant  a  strict  adherence  to  the  judg- 
ment delivered.  It  might  be  suggested,  however,  that  a  power 
ought  to  lie  with  the  Court  to  certify  witnesses  other  than 
"  skilled ''  witnesses  who,  in  the  Court's  opinion,  should  be 
recompensed  on  a  scale  larger  than  that  laid  down  in  the 
table  of  fees  when  such  witnesses'  evidence  has  been  con- 
sidered essential  to  the  just  decision  of  the  action  and  their 
evidence  has  only  been  available,  as  in  the  case  of  seamen, 
through  sacrifice  of  employment.  No  Act  of  Sederunt  would 
seem  to  be  necessary.  A  motion  in  Court  at  the  close  of  the 
individual  witness's  examination  could  be  granted  or  refused 
in  the  Court's  discretion,  and  this  would  save  much  future 
trouble  before  the  Auditor  and  possibly  before  the  Lord 
Ordinary  or  Division  eventually.  As  it  is,  the  motion  for 
certification  of  "  skilled  "  witnesses  ought  to  be  made  and,  if 
necessary,  discussed  in  open  Court,  instead  of  the  list  being 
submitted  after  the  lapse  of  days  to  the  presiding  judge,  who 
certifies  without  hearing  argument  for  or  against  the  proposed 
extra  allowances. 

The  question  decided  arose  in  the  case  of  Wood  v.  Maehcvy^ 
and  the  date  of  the  decision  was  11th  July,  1906.  There  were 
peculiarities  in  the  case  itself,  but  none  which  affected  the 
importance  of  the  evidence  of  the  witnesses  referred  to. 


At  Cupar,  on  6th  August,  Mr.  James  A.  Welch,  solicitor. 
Mr.  Welch,  who  was  a  son  of  the  late  Mr.  J.  A.  Welch,  for 
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many  years  inspector  of  poor  at  Cupar^  waft  a  well-known 
figure  at  Cupar  Sheriff  Coui-t,  and  had  a  considerable  practice. 
Some  weeks  ago  his  health  broke  down,  and  he  was  ordered  to 
the  seaside,  from  which  he  returned  the  day  before  he  died. 

At  Kilwinning,  on  8th  August,  very  suddenly,  at  a  meeting 
of  the  Irvine  and  District  Water  Board,  Mr.  James  Campbell, 
writer,  and  agent  of  the  Bank  of  Scotland,  Saltcoats.  Mr. 
Campbell  was  joint  secretary  of  the  Board,  and  the  business 
was  almost  finished  when  he  became  unwell.  Medical  assist- 
ance was  quickly  obtained,  but  he  died  in  the  board-room 
through  heart  failure.  The  intelligence  of  the  death  of  Mr. 
Campbell  caused  a  sensation  in  Saltcoats,  and  was  received 
everywhere  with  manifestations  of  sorrow  and  regret.  He  had 
been  attending  to  business  as  usual  during  the  day,  and  was 
seen  walking  in  the  streets,  so  that  the  sad  event  came  as  a 
shock  to  the  community.  Mr.  Campbell  was  a  native  of  Salt- 
coats, and  held  the  foremost  place  in  the  town.  In  all  public 
questions  he  took  a  leading  part,  both  on  account  of  his  out- 
standing ability  and  his  intimate  acquaintance  with  local 
affairs.  He  was  agent  of  the  City  of  Glasgow  Bank  at  Saltcoats 
for  many  years.  On  the  failure  of  that  bank  the  branch  was 
taken  over  by  the  Bank  of  Scotland,  with  Mr.  Campbell  as 
a^ent.  As  a  solicitor  he  had  a  most  extensive  practice  in  the 
district,  and  was,  besides,  town-clerk  of  Saltcoats,  an  appoint- 
ment he  received  on  the  formation  of  the  burgh  in  1885.  He 
was  collector  of  rates  for  the  parishes  of  Ardrossan  and 
Stevenston,  relinquishing  the  latter  appointment,  to  which  his 
son,  Mr.  James  Campbell,  succeeded  him,  last  year.  He  was 
clerk  to  the  heritors  of  Ardrossan  and  Stevenston,  and  secretary 
of  the  Saltcoats  Gas  Company,  Ltd.,  and  the  Stevenston  Gas 
Company,  Limited.  Besides  taking  a  leading  part  in  local 
concerns,  he  was  one  of  those  who  initiated  the  Burgh  Officials' 
Association  of  Scotland.  He  took  a  prominent  part  in  bringing 
about  the  reform  by  which  the  police  burghs  in  Scotland  obtained 
control  of  the  roads  in  their  boundaries,  and  the  bill  which 
passed  through  Parliament  was  largely  due  to  his  efforts.  The 
formation  of  the  Irvine  and  District  Water  Board,  by  which 
Saltcoats,  Stevenston,  and  Kilwinning  were  admitted  to  a  share 
in  that  concern,  was  another  of  the  schemes  to  which  he  gave 
his  powerful  aid,  and  the  result  was  important,  as  it  created 
a  precedent.  After  the  death  of  Mr.  Dickie,  secretary  to  the 
Water  Board,  which  also  took  place  very  suddenly,  Mr.  Camp- 
bell and  his  son,  Mr.  James  Campbell,  were  appointed  joint 
secretaries.  Mr.  Campbell,  who  was  in  his  seventy-second  year, 
was  over  forty  years  an  elder  of  Trinity  United  Free  Church, 
and  took  a  deep  interest  in  its  affairs.  He  was  held  in  the 
highest  esteem  by  all  classes. 

At  Bridge  of  Allan,  on  18th  August,  Mr.  James  Boyd, 
writer,  Glasgow.  Mr.  Boyd,  who  was  in  his  sixty-eighth  year, 
was  held  in  high  esteem  among  his  professional  brethren  and 
by  a  wide  circle  of  friends.    He  was  a  member  of  the  Glasgow 
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Faculty  of  Procurators  for  over  forty  years,  and  he  represented 
that  body  on  the  board  of  the  Western  Infirmary  for  several 
years.  He  first  joined  the  board  in  1886,  and  he  was  vice- 
chairman  from  1895  to  1898.  Mr.  Boyd  belonged  to  the  United 
Free  Church,  and  he  was  one  of  the  founders  of  Belhaven 
Church,  of  which  he  was  an  office-bearer.  He  is  survived  by 
his  wife  and  a  family  of  three  sons  and  one  daughter. 

At  Inverness,  on  21st  August,  Mr.  Roderick  Scott,  of  the 
firm  of  Davidson  &  Scott,  solicitors,  Inverness.  Mr.  Scott  had 
been  in  indifferent  health  for  a  long  time,  but  until  a  few 
days  before  his  death  the  end  was  not  expected.  He  was  a 
man  of  bright  and  genial  spirit,  with  a  fondness  for  hard  work, 
and  his  friends  often  expressed  admiration  of  the  courage  and 
cheerfulness  with  which  he  stuck  to  his  business  duties  while 
ill-health  persistently  dogged  his  footsteps.  Mr.  Scott  was 
held  in  high  repute  as  a  law  adviser.  Besides  holding  factor- 
ships, including  that  of  Baigmore,  and  other  offices,  he  was 
clerk  to  the  School  Board  of  Inverness  since  its  institution  in 
1873 ;  and  his  intimate  knowledge  of  the  Education  Acts  and 
codes  as  in  practical  operation  was  of  great  value  to  the 
Board  and  to  the  community.  Mr.  Scott  was  an  enthusiastic 
Volunteer.  He  was  captain  of  one  of  the  Inverness  companies 
of  Bifle  Volunteers.  He  was  a  son  of  the  late  Rev.  Dr.  Scott, 
minister  of  the  United  Free  Church  in  Inverness,  and  was  an 
M.A.   of  Edinburgh  University.      In   early  life   he   acted   as 

frivate  secretary  to  Lord  Advocate  Gordon ;  and,  returning  to 
nverness  in  18y0,  he  ioined  Mr.  Donald  Davidson,  now  Sheriff- 
Substitute  at  Fort-WiUiam,  in  business.  Since  his  partner's 
appointment  to  the  bench,  Mr  Scott  had  sole  control  of  the 
extensive  operations  of  the  firm.  He  was  about  sixty-four 
years  of  age,  and  is  survived  by  Mrs.  Scott  and  four  sons. 

At  Paisley,  on  Slst  August,  Mr.  John  Muir,  of  the  firm  of 
Messrs.  Caldwell,  Muir,  &  Caldwell,  solicitors.  Paisley.  Mr. 
Muir  was  sixty-four  years  of  age,  and  a  native  of  the  town. 
He  entered  the  office  of  Mr.  Caldwell  as  a  clerk  in  1861,  and 
in  1876,  shortly  after  the  completion  of  his  law  studies,  he 
was  assumed  a  partner.  Some  time  ago,  owing  to  failing 
health,  Mr.  Muir  went  on  a  trip  to  the  West  Indies,  and 
during  a  storm  in  the  course  of  the  voyage  he  met  with  a 
slight  accident,  which  ultimately  led  to  blood  poisoning.  Since 
March  last  Mr.  Muir  had  been  entirely  confined  to  the  house. 
He  was  a  sound  and  capable  lawyer,  and  was  highly  esteemed 
by  the  legal  faculty  and  a  large  circle  of  friends. 


ilPoits  ixam  <$jtrinlmr9^« 


Pabliakent  House,  31;^  August,  1906. 
I  LEARN  that  the  Chief  Commissioner  of  Works,   Mr.   Lewis 
Harcourt,  is  expected  to  visit  the  Parliament  House  during 
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September,  and  that  Lord  Dunedin  has  asked  Lord  Johnston, 
who  is  resident  during  the  autnmn  near  Blackshiels,  about 
twenty  miles  from  Edinburgh,  to  come  to  town  as  the 
representative  of  the  judges  during  his  visit  of  inspection 
to  the  Courts,  and  to  explain  the  urgent  wants  of  the  pro- 
fession and  the  public  in  the  matter  of  accommodation  for 
the  five  judges  of  first  instance,  as  also  the  necessity 
of  providing  rooms  for  enclosing  witnesses  and  the 
providing  of  suitable  refreshment  bars.  All  these  are  urgently 
needed  in  view  of  the  present  rather  scanty  and  even 
unhealthy  conditions  under  which  justice  is  administered  in 
our  law  Courts.  It  is  imderstood  that,  although  the  plans 
prepared  by  Mr.  Oldreive,  of  H.M.  Board  of  Works,  some  years 
ago — ^which,  I  believe,  included  the  placing  of  the  whole 
judicial  establishment,  clerks'  ofiSces,  &c.,  under  one  roof, 
and  which,  if  carried  into  effect,  would  have  cost  the  Treasury 
a  sum  of  £50,000 — wiU  not  be  given  effect  to,  yet  there  is  an 
intention,  it  is  said,  to  spend  money  on  building  four 
new  Courts  of  first  instance  on  the  spare  ground  lying 
between  the  rear  of  the  present  building  and  the 
Cowgate,  and  it  is  hoped  that  a  fifth  Outer  House 
Court  for  the  use  of  the  junior  Lord  Ordinary  will 
also  be  built  on  the  spare  ground  to  the  westward  of  the 
present  Outer  House  Courts,  as  it  is  simply  monstrous  that  the 
junior  judge,  who  has,  in  addition  to  his  ordinary  roll  of 
business,  a  daily  list  of  petitions  and  Bill  Chamber  causes  to 
dispose  of,  should  have  to  change  his  Court  daily  according 
to  the  arrangement  of  the  business  taken  by  the  other  four 
judges  of  first  instance  on  their  blank  days,  which  often  causes 
much  confusion  and  uncertainty  before  business  is  started  for 
the  day.  As  to  the  accommodation  for  witnesses,  there  is  little 
use  in  again  alluding  here  to  the  grievance  felt  on  that  score, 
as  it  has  often  been  complained  of  during  the  past  three  years. 
There  is,  in  fact,  hardly  any  good  accommodation  for  witnesses 
even  at  jury  trials  in  the  recess ;  while,  as  regards  the  Outer 
House,  during  the  whole  sittings  of  the  Court,  but  more 
especially  on  a  Saturday,  when  about  a  dozen  divorce  cases 
are  usually  being  tried  by  the  judges,  the  unseemly  sight  is 
witnessed  of  contending  spouses,  co-respondents,  relatives,  male 
and  female  witnesses,  the  latter  often  with  infants  in  arms,  to 
whom  they  are  often  seen  administering  (as  Mr.  Micawber  put 
it)  *'  lacteal  sustentation  from  nature's  founts " — all  these 
persons  are  to  be  seen  either  sitting  on  the  benches  in  the 
lobby  in  front  of  the  Outer  House  Courts,  or  are  to  be  found 
moving  about  there,  many  of  them  ofttimes  in  a  very  distressed 
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or  indignant  condition  of  mind  regarding  their  matrimonial 
disputes^  and  the  persons  who  most  dislike  each  other  are  often 
compelled  to  remain  in  close  proximity  to  one  another,  with 
results  not  to  edification.  As  for  the  refreshment  department, 
which  consists  of  a  small  bar  constructed  in  the  outer  lobby 
of  the  building,  with  little  accommodation  for  visitors  and  a 
very  restricted  variety  of  food,  with  no  space  in  which  to 
consume  it,  it  has  been  matter  of  complaint  for  yeare  that  it  is 
quite  insufficient  for  public  wants.  That,  however,  is  simply 
in  accordance  with  the  whole  arrangements  of  the  place,  and 
would  never  have  been  tolerated  for  a  day  in  England  or 
Ireland. 

It  is,  of  course,  hardly  to  be  expected  that  the  location  of  the 
clerks'  offices  in  the  Register  House,  or  the  present  system  of 
transference  of  processes  and  papers  by  hand-barrow  to  and 
from  the  law  Courts  to  that  building,  will  be  changed,  although 
it  is  a  system  which  does  not  prevail  in  the  Sheriff  Courts  of  any 
county  in  Scotland.  And  yet  it  is  a  very  crying  evil,  necessi- 
tating frequent  journeys  in  cabs  from  the  Court  to  the  Begister 
House  for  papers  urgently  needed  in  Court  during  trials  or 
proofs.  I  have  said  it  before,  and  I  again  repeat  it,  that  in  no 
other  civilised  country  than  Scotland  would  it  be  tolerated 
that  the  lodgment  of  papers,  the  borrowing  thereof,  and  their 
custody  would  be  allowed  to  remain  as  they  have  been  for  so 
long  a  period  in  the  Begister  House,  a  building  a  quarter  of  a 
mile  away  from  the  College  of  Justice.  We  in  Scotland  are 
truly  a  long-suffering  people,  but  we  have  to  thank  our  Scottish 
members  for  their  policy  of  laissez-faire  regarding  many 
real  grievances  under  which  we  in  the  metropolis  of  Scotland 
continue  to  suffer. 

It  is  announced  that  Mr.  Edward  P.  Thomson,  W.S.,  suc- 
ceeds Mr.  Glen  as  principal  Extractor  of  Court,  and  so  the 
claims  to  promotion  of  Mr.  Whyte,  the  assistant  Extractor, 
who  has  had  over  forty  years'  active  service  in  this  important 
department,  have  again  been  ignored  by  the  Scottish  officials 
at  Dover  House.  This  appointment,  like  that  of  the 
late  Mr.  Glen  made  by  the  Tory  administration,  is 
again  a  purely  political  one,  with  this  distinction,  that 
Mr.  Glen  was  a  solicitor  of  thirty  years'  experience  as  a 
practising  agent  of  the  Supreme  Court,  while  the  new  official, 
though  an  able,  earnest,  and  estimable  gentleman,  cannot 
claim  to  have  had  a  tithe  of  Mr.  Glen's  experience  in  Court 
procedure.  It  is,  I  consider,  a  great  drawback  to  the  efficient 
administration  of  a  purely  technical  legal  department  like 
the  Extractor's,  that  gentlemen  have  been  selected,  not  because 
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of  their  special  knowledge  of  the  duties,  but  as  a  reward  for 
political  services,  and  with  the  result  that  they  have  really  for 
years  to  rely  on  the  permanent  staff  for  guidance  and  advice. 
But,  I  expect,  so  long  as  politics  are  what  they  are  in  this 
country,  this  unsatisfactory  mode  of  administering  judicial 
and  other  patronage  will  continue  to  be  carried  on  whichever 
party  is  in  power.     The  salary  of  the  Extractor  is  £700  a 
year,    and   the    assistant    formerly    got    £400,    but    has    now 
got  his  emoluments  raised  to  £600.     This  department  is,  and 
has  for  many  years  past  been,  sadly  in  need  of  drastic  reform, 
as  has  often  been  pointed  out  in  these  pages,   as  the  whole 
system  of  extracting  is  both  antiquated  and  expensive,  and 
cannot  be  compared  with  that  of  the  Sheriff  Court,  where 
partly  written  and  partly  printed  extracts  have  been  given  out 
for  more  than  half  a  century.      Besides,   the  Sheriff  Courts 
Extracts  Act,  1892,  allowing  short  extracts  to  be  made,  is  in 
operation  at  the  option  of  litigants  in  every  Sheriff  Court  in 
Scotland.      The  long  extracts  at  present  given  out  are  quite 
unsuited  to  the  requirements  of  a  utilitarian  age  like  ours,  and 
the  narratives  of  procedure  in  each  cause  inserted  in  the  extracts 
are  quite  unnecessary.    What  is  wanted  is  a  short  statement 
of  the  judgment  and  no  more.     One  has  only  to  peruse  a 
certificate  of  an  English  judgment,  consisting  of  half  a  sheet 
of  paper  partly  lithographed  and  partly  written,  to  see  how 
much  better  they  do  these  things  across  the  Border.     It  is  to  be 
hoped,  therefore,  that  the  new  Extractor,  whose  capacity  is 
undoubted,  though,  as  I  have  said,  his  experience  has  been 
but  slight,  will  endeavour  to  devise  means  whereby  that  fearful 
and  wonderful  document,  "the  Court  of  Session  extract,"  as 
at  present  prepared,  will,  in  process  of  time,  become  a  thing  of 
the  past.    At  present  the  department  is  often  more  than  self- 
supporting,  so  that  a  diminution  in  the  cost  of  extracts  will 
make  little  difference  in  the  revenue  of  the  ofiSce. 

I  learn  that  the  relative  positions  as  to  seniority  and  the 
emoluments  of  office  of  Sheriff  Guy  and  the  newly  appointed 
Sheriff-Substitute  of  Midlothian  (Mr.  Gardiner  Miller)  are  said 
to  be  not  at  all  in  a  settled  condition,  and  uncertainty  exists  as 
to  whether  Mr.  Gardiner  Miller  stepped  into  the  late  Sheriff 
Henderson's  post  as  senior  Substitute,  with  the  maximum 
salary,  or  whether  Mr.  Henderson's  demise  did  not  make  Mr. 
Gkiy  senior  Substitute.  It  is  not  very  easy  to  understand,  in 
view  of  the  history  of  these  appointments  in  Glasgow  and 
Edinburgh  within  the  last  two  decades,  how  the  situation 
legally  stands;  but  I  believe  it  is  the  intention  of  Sheriff 
Guy  to  assert  what  he  deems  to  be  his  rights  of  seniority,  if 
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necessary,  by  an  action  of  declarator  in  Court,  with  the  view 
of  having  the  legal  situation  definitely  settled  one  way  or  the 
other. 

It  is  rumoured  in  very  well-informed  circles  here,  and  I 
give  it  with  all  reserve,  that  as  soon  as  the  crofters'  legislation 
contemplated  by  the  Secretary  for  Scotland  becomes  law  there 
will  be  a  change  in  the  personnel  of  the  Commission.  The 
chairman,  who  is  also  Sheriff  of  Ayrshire,  has  not  been  able 
to  visit  the  crofter  localities  for  some  time  on  account  of 
impaired  health,  although  he  is  quite  able  to  attend  to  his 
duties  in  Edinburgh;  and  it  is  stated  he  may  not  therefore 
be  so  eligible  as  a  president  in  any  new  administration  to  be 
set  up  in  Scotland  under  the  new  statute,  and  might  therefore 
be  disposed  to  take  the  superannuation  allowance  to  which 
his  long  and  arduous  services  justly  entitle  him.  That,  at 
least,  is  the  opinion  freely  expressed  here  on  the  matter.  As, 
however,  the  Scottish  Land  Act,  though  recently  published, 
may  yet  be  said  to  be  in  the  "  womb  of  futurity,"  it  is  too  early 
to  speculate  on  what  may  be  the  results  of  the  new  legislation 
when  writ  in  the  statute  book. 

I  learn  that  the  department  of  the  Auditor  of  the  Court 
of  Session  (which,  by  the  way,  is  situated  in  the  North  Bridge, 
some  distance  from  the  Court)  is  showing  a  large  increase  of 
business  yearly,  and  Mr.  M'Intosh  has  had  his  hands  very 
full  of  late  both  with  judicial  and  extrajudicial  audits, 
especially  the  latter,  and  has  had  to  increase  his  staff  of  clerks. 
For  judicial  audits  the  Auditor  receives  a  salary  of  £700  a 
year  and  an  allowance  of  £150  for  a  clerk,  while  the  fees  for 
these  judicial  audits  are  paid  at  the  Register  House  on  the 
accounts  when  lodged  by  means  of  law  Court  stamps,  according 
to  the  amount  of  the  costs  to  be  taxed.  The  fees  drawn  for 
all  judicial  taxations  in  fee  stamps  go  to  the  Exchequer  through 
the  Fee  Stamp  Collector  (Mr.  Oswald).  As  regards  the  extra- 
judicial audits,  there  is  a  fixed  rate  for  these  also,  but  the 
fees  drawn  for  such  taxations  are  paid  in  cash  to  the  Auditor, 
and  must  amount  to  a  very  large  sum  annually.  It  has 
often  been  made  matter  of  observation  to  me  that  the 
practice  prevailing  in  Glasgow  of  having  both  a  judicial  and 
extrajudicial  auditor  would  work  better  here,  and  lead  to 
greater  expedition  in  getting  accounts  taxed.  The  profession 
in  Edinburgh,  however,  are  very  conservative,  and  never 
think  of  making  any  change,  unless  it  be  an  occasional 
arbitration  between  parties  to  an  agent  of  high  standing  to 
audit  trust  accounts,  or,  perhaps,  to  fix  commission  on  invest- 
ments.    Even  that  course  is  of  extremely  rare  occurrence,  and 
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the  Auditor  of  the  Court  of  Session  generally  audits  every 
account  of  importance. 

During  the  last  Liberal  Administration^  as  has  been  noticed 
in  these  pages,  the  amount  of  judicial  patronage  falling  to  be 
distributed  by  the  Crown  officials  was  extremely  small,  the 
two  leading  appointments  made  during  Lord  Bosebery's  time 
being  that  of  Mr.  Strachan,  as  Sheriff-Substitute  in  Glasgow, 
and  of  Mr.  M*Intosh,  as  Auditor  of  Court.  Since  Mr.  Shaw 
came  into  power  as  Lord  Adyocate,  in  December  last,  he  has 
already,  in  addition  to  the  filling  up  of  the  Crown  agency  and 
Advocates-depute,  had  a  good  many  appointments  to  make, 
including  one  macership,  one  Sheriff-Principal  (Fife  and 
Kinross),  two  Sheriffs-Substitute  (Stirling  and  Edinburgh),  and 
now  the  Extractorship  of  the  Court  of  Session, — a  very  good 
start  for  about  eight  months  of  office. 


c^0tes  ttoxa  J^ovSnon. 


The  Temple,  31st  August,  1906. 
August  is  so  completely  a  holiday  month  that  immediately  it 
begins  people's  social  and  business  arrangements  and  the 
demands  of  litigation  in  the  Courts  become  irreconcilable, 
and  it  is  more  difficult  than  ever  to  get  things  to  go  smoothly. 
Then  both  the  judges  of  the  Appeal  Courts  and  of  the  Courts 
of  first  instance  find  that  reserved  judgments  which  have  been 
held  over  must  be  delivered ;  cases  only  waiting  for  judgment 
cannot  be  allowed  to  hang  over  the  long  vacation  until  the  new 
sittings  begin.  And  so  the  old  business  interferes  with  the 
current,  which  itself  is  sufficiently  pressing  if  cases  actually  in 
hand  are  to  be  disposed  of  without  inconveniencing  litigants, 
and  witnesses,  and  counsel  alike.  It  has  always  been  one  of 
the  main  arguments  for  the  alteration  of  the  long  vacation 
that  the  first  fortnight  of  August  is  a  confused,  muddling, 
haphazard  period  when  no  one  knows  where  he  is,  when  every- 
body is  wearied  and  tired  out,  and  longing  with  the  hot  weather 
for  the  change  to  the  seaside,  or  the  moors  and  mountains,  or 
wherever  the  roving  fancy  may  have  settled  on  for  recreation 
and  rest,  or  at  least  change  from  the  old  scenes,  where  all  the 
faculties  of  mind  and  body  have  become  thoroughly  jaded  and 
unequal  both  to  the  quantity  and  quality  of  the  work  that  has 
to  be  done.  Ever  since  I  began  to  write  these  notes,  a  good 
time  ago  now,  the  topic  of  the  long  vacation  has  from  time  to 
time  made  its  appearance,  and  my  readers  have  had,  oftener 
than  they  are  aware,  to  thank  me  for  not  having  bored  them 
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with  it.  But  now  I  think  I  may  be  justified  in  once  more 
referring  to  it,  especially  at  this  time  when  it  has  so  recently 
begun,  and  especially  because  this  present  vacation  does  seem 
as  if  it  marked  an  epoch,  of  a  mild  kind,  it  is  true,  in  legal  pro- 
fessional customs.  As  far  as  one  can  be  sure  of  a  thing  which 
haa  not  yet  happened,  it  seems  that  this  vacation  will  be  the 
last  which  extends  from  the  end  of  the  second  week  in  August 
to  the  middle  of  October.  To  make  the  first  part  of 
August  part  of  the  holiday  and  the  first  part  of  October 
a  working  time  instead  of  a  playing  time  would  be  a  decided 
gain,  and  this  is  what  is  expected  will  happen  after  this  year. 
It  may  be  that  something  more  drastic  than  this  is  required 
in  view  of  the  extraordinary  amount  of  arrears  in  the  Courts, 
which  are  altogether  beyond  the  power  of  the  judges  to  get 
through  as  things  are  managed  at  present.  The  solicitors 
especially  are  for  cutting  down  the  long  vacation  by  several 
weeks;  but  the  bar,  as  a  whole,  is  not  so  much  a  practical 
business  body  as  the  solicitors  are.  There  are  more  men 
amongst  them  who  have  the  traditions  of  the  leisured  classes. 
At  the  Universities  they  were  accustomed  to  a  life  which  was 
as  much,  if  not  more,  play  than  work,  and  they  cannot  shake 
off  the  effect  of  early  associations.  Many  of  them  have  not 
yet  settled  into  harness;  many  of  them  are  engaged  in  work 
only  partially  legal,  such  as  literary  or  journalistic,  and  a  long 
holiday  gives  them  opportunities,  which  they  are  unwilling  to 
lose,  because  they  are  not  worse  off  with  the  duly  legalised 
leisure  thus  secured  to  them.  Some,  not  yet  making  a  living, 
are  dependent  probably  on  their  fathers  for  their  income; 
and  it  is  an  unanswerable  rejoinder  to  parental  remonstrances 
against  want  of  employment  that  they  cannot  work  if  they 
would.  For  very  intelligible  reasons  of  their  own,  the  judges 
and  the  first  ranks  of  the  bar  are  content  from  the  personal 
point  of  view  with  things  as  they  are.  The  judges  are  always 
resting  more  or  less  on  their  laurels — further  strenuousness 
in  life  means  nothing  to  them,  for  they  have  nothing  more  to 
gain.  The  leading  counsel  lead  such  fatiguing  and  wearing 
lives  that  no  vacation  can  seem  too  long  whilst  their  rivals 
are  resting  as  well  as  themselves.  They  have  their  country 
houses,  or  even  seats,  as  the  newspapers  often  call  them,  and 
lead  the  life  of  country  gentlemen,  or  they  can  go  on  foreign 
travel  in  the  most  comfortable  circumstances.  But  things  are 
not  so  pleasant  for  the  junior  barrister  dependent  on  a  practice 
which  does  not  run  into  big  figures.  In  many  ways  they 
resemble  the  rank  and  file  of  solicitors  and  take  a  more  ordinary 
view  of  things,  and  it  is  probably  amongst  them  most  of  all 
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that  there  has  been  a  desire  not  only  for  altering,  but  for 
shortening  the  vacation.  But  as  for  shortening,  the  views  of 
the  other  classes  at  the  bar  I  have  mentioned  have  prevailed, 
as  it  is  said  they  are  still  to  do,  at  legist  for  the  present.  A 
time  may  come  when  ten  weeks'  holiday  may  seem  too  long, 
but  that  will  only  be  when  law  reform  in  general  is  undertaken 
in  the  spirit  in  which  it  will  have  to  be  if  the  shortcomings 
and  incompetency  of  legal  administration  are  to  cease. 

The  ex-Lord  Chancellor,  Lord  Halsbury,  is  usually  re- 
proached with  having  been  the  cause  of  the  altering  of  the 
long  vacation  being  deferred  so  long.  But  there  have  been 
sufficiently  numerous  difficulties  in  the  way  to  prevent  Lord 
Lorebum  from  making  this  reform,  such  as  it  is,  in  the  first 
year  of  his  office.  It  would  be  disappointing  if  another  year 
was  allowed  to  go  by  without  the  change  being  made.  Lord 
Lorebum  is  supposed  to  have  so  keen  an  eye  to  things  that  are 
wrong,  both  in  politics  and  law,  and  to  be  of  so  Radical  a 
temperament,  that  he  is  not  expected  to  be  so  easily  and 
complacently  content  with  abuses  as  his  predecessor.  His 
zeal  and  determination  to  introduce  legal  reforms  has  been 
shown  over  the  Criminal  Appeals  Bill;  and  he  cannot  remain 
oblivious  to  the  cry  that  has  gone  up  during  the  past  sittings 
over  the  state  of  business  in  the  Courts.  There  has  been  an 
absolute  breakdown,  and  it  is  said  the  stagnation  has  been  worse 
than  has  been  remembered  during  a  generation.  That  is 
saying  a  good  deal,  for  the  generation  is  included  in  the  years 
which  saw  the  first  confusions  of  the  Judicature  Acts.  Sir 
Edward  Carson,  who,  since  he  has  ceased  to  be  a  law  officer, 
is  more  interested  in  affairs  in  the  Courts  than  he  was  whilst  in 
office,  put  a  question  in  the  House  of  Commons  to  the  Attorney- 
General.  The  answer  showed  that,  while  there  were  over 
five  hundred  actions  set  down  for  trial,  yet  between  26th  June 
and  26th  July  only  fourteen  had  been  tried.  This  must 
surely  be  unprecedented;  and  the  block  in  the  Appeal  Courts 
is  quite  as  bad.  The  Appeal  Courts  make  history,  as  is  shown 
by  their  famous  judgment  in  the  West  Biding  education  case, 
but  they  make  it  very  slowly,  and  what  happens  to  the  non- 
historical  cases  may  be  seen  in  a  bloated  list  of  arrears  in 
which  there  are  cases  which  have  been  waiting  for  hearing  for 
many  months.  An  Act  was  passed  not  long  ago  to  enable  a 
third  Court  of  Appeal  to  be  constituted,  but  it  is  generally 
fotmd,  as  it  has  been  during  the  past  sittings,  that  the  judges 
who  alone  can  sit  in  it,  the  Lord  Chancellor,  the  Chief  Justice, 
and  the  President  of  the  Probate  Division,  are  either  wanted 
in  the  House  of  Lords,  or  at  a  Commission,  such  as  the  Ritual 
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Commission  on  which  the  Chief  Justice  sat  so  long;  and,  of 
course,  when  they  cannot  come  the  President  of  the  Probate 
Division  is  no  use  alone,  not  to  mention  that  if  he  did  come 
his  own  Court  would  be  closed.  It  may  very  well  happen  that 
if  the  Lord  Chancellor  were  wanted  next  sittings  in  the  extra 
Appeal  Court  he  might  be  hearing  the  appeal  of  the  Govern- 
ment from  the  West  Riding  case;  a  very  piquant  case,  indeed, 
in  which,  if  the  Government  appeal,  as  they  are  thought  to  be 
bound  in  a  kind  of  honour  to  do,  they  will  be  appealing  against 
a  judgment  they  would  much  rather  have  maintained  for 
political  purposes,  though  it  might  not  be  uncongenial  to 
emphasise  what  badly  drawn  Acts  their  predecessors  turned  out. 
And,  by  the  by,  it  is  rather  curious  that  one  of  the  judges  whose 
judgment  took  everybody  by  surprise  should  have  been  Lord 
Justice  Farwell  again,  who,  if  possible,  startled  everybody 
still  more  by  his  decision  which  caused  such  consternation  to 
trade  unionists.  I  saw  it  stated  somewhere  that  such  an 
unexpected  reading  of  an  Act  of  Parliament  had  never  before 
been  given  as  in  the  West  Biding  case ;  but,  in  fact,  the  trade 
union  case  was  even  more  startling,  because  it  upset  the 
settled  ideas  of  over  thirty  years.  It  has  been  frequently  said 
that  the  judges  allowed  their  own  political  feelings  to  prevail 
in  the  trade  union  case,  but,  at  any  rate,  this  cannot  be  said  of 
Lord  Justice  Farwell  in  the  West  Biding  case,  nor  of  Lord 
Justice  Fletcher  Moulton,  who  gave  the  only  judgment  in 
favour  of  the  payment  for  denominational  teaching,  though 
we  may  be  sure  that  if  he  had  still  been  in  the  House  of 
Commons  the  Government  woiild  have  had  in  him  a  strong 
supporter.  Lord  Justice  Moulton  will  be  rather  conspicuous 
in  the  House  of  Lords  next  sittings.  It  will  be  on  the  strength 
of  his  minority  judgment  that  the  West  Biding  case  will  be 
appealed,  and  he  himself  is  appellant  in  the  case  in  which  the 
Appeal  Court  gave  judgment  against  him  in  the  action  brought 
for  irregularity  in  his  office  of  trustee,  which  caused  so  much 
painful  feeling  at  the  very  moment  when  he  took  his  seat 
on  the  bench.  He  has  had  a  breathing  time,  and  the  result 
of  the  appeal  will  be  looked  forward  to  with  intense  interest 
by  the  profession.  It  is  not  a  matter  to  discuss  in  its  possible 
consequences  at  present,  but  there  are  very  few  cases  where  the 
personal  element  looms  so  largely. 

Mr.  Sutherst,  one  of  the  heroes  of  the  strange  drama  which 
has  been  enacted  in  the  old  Hall  of  Lincoln's  Inn  for  a  fortnight 
during  this  month  before  Mr.  Justice  Bucknill,  is  a  humbler 
member  of  the  bar  about  whom  a  very  unpleasant  personal 
question  has  been  raised.      It  is  not  necessary,  I  suppose,  to 

Digitized  by  ^OOQ IC 


I906.J  NOTES  FROM  LONDON.  273 

explain  who  lie  is,  for  the  inquiry  in  the  Marquis  of  Townshend's 
case  has  had  much  more  than  a  local  interest.  Not  often 
does  a  barrister  appear  in  forensic  costume  to  take  part  in  a 
case  in  which  he  is  himself  deeply  implicated,  and  the  fact 
that  Mr,  Sutherst  had  been  so  conspicuously  playing  his  role 
of  barrister  made  the  scathing  observations  as  to  his  having 
acted  unworthily  of  the  profession  the  more  pointed.  Mr. 
Sutherst  is  a  man  of  great  ability,  and  if  he  had  stuck  to  his 
profession  he  ought  to  have  made  a  figure  in  it  in  a  different 
sense  than  that  he  has  now  made.  But  he  appears  to  have 
the  gambling  spirit  of  adventure  in  him,  and  prefers  to  seek 
fortune  and  reputation,  or  notoriety,  in  turbid  waters.  He 
was  first  heard  of  as  an  agitator  during  the  great  strike  in 
London  some  years  ago  when  the  streets  were  made  silent 
and  empty  by  the  withdrawal  of  the  cabs  and  omnibuses. 
He  made  a  great  stir  then.  After  this  he  became  heard  of  in 
financial  speculations  and  company  promoting,  and,  as  has  been 
the  case  with  several  other  members  of  the  bar  who  seemed  to 
have  brilliant  careers  before  them,  did  not  improve  his  general 
reputation  thereby;  and,  fortunately,  that  is  fatal  to  a  man 
who  aims  at  professional  distinction.  Something  of  what  Mr. 
Sutherst  has  been  doing  in  the  meantime  has  been  disclosed 
in  the  Townshend  inquiry.  Mr.  Sutherst  is  an  undischarged 
bankrupt,  and  this  makes  his  case  more  interesting.  I  have 
never  known  the  question  raised,  whether  the  benchers  of  the 
Inns  of  Court  ought  to  examine  into  the  circumstances  of  a 
barrister's  bankruptcy  to  ascertain  if  he  is  a  fit  person  to 
continue  in  practice.  As  far  as  power  goes,  I  suppose  the 
benchers  could  suspend  or  disbar,  if  they  chose,  for  this  cause. 
This  is  a  question  which  has  been  very  prominent  amongst  the 
solicitors  for  some  years,  but  it  was  decided  th&t  they  had  not 
the  power  to  suspend  or  strike  a  solicitor  off  the  rolls  for  such 
a  reason.  A  bill  has  been  before  Parliament  several  years, 
and  it  happens  that  during  last  session  it  was  passed,  and 
the  Law  Society  has  now  what  it  has  been  so  long  craving  for. 
In  the  matter  of  Mr.  Sutherst,  the  report  is  that  the  benchers 
of  his  Inn  intend  to  take  action  on  the  strength  of  the  judge's 
observations. 

On  more  than  one  occasion  I  have  mentioned  the  difficulties 
there  are  in  getting  the  taking  of  the  oath  in  Court  done  by 
uplifted  hand  in  your  own  sensible  fashion.  The  Act  enabling 
Ck>urtB  to  do  this  has  been  in  operation  for  years,  but  the  old 
custom  of  kissing  a  filthy  book  and  thus  running  the  risk  of 
all  kinds  of  contagion  has  hardly  been  affected  at  all.  Just 
lately  County  Court  judges  and  others,  who  are  alive  to  the 
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nature  of  the  obnoxious  practice,  have  been  bringing  the  matter 
forward  in  the  legal  and  lay  papers.  The  most  extraordinary 
instance  is  one  given  by  a  barrister,  which  shows  that  even 
a  judge  of  the  High  Court  may  be  as  dull,  and  obtuse,  and 
hide-bound  as  the  most  ignorant  of  country  magistrates.  A 
witness  suffering  from  a  dangerous  contagious  disease  of  the 
lips  brought  with  him  a  medical  certificate  to  excuse  his  not 
kissing  the  book.  There  was  no  need  of  this,  of  course,  and 
it  only  shows  ignorance  of  what  can  already  be  claimed  as  of 
right.  But  there  was  some  difficulty.  Probably  neither  the 
judge  nor  the  clerk  of  Court  knew  the  simple  alternative  form  or 
resented  the  variation  from  their  old  routine.  Anyhow  the 
judge  allowed  the  witness  to  kiss  the  book.  If  a  judge  of  the 
High  Court  can  be  so  unintelligent,  what  can  be  expected  in 
the  inferior  Courts? 


NOTES  OF  ENGLISH  GASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  and  which  have  a  bearing  upon  Scots  law,  or  are 
otherwise  of  general  interest.  They  are  taken  from  the  Times* 
newspaper  reports,  and  the  full  report  of  any  case  may  be 
found  there  under  the  date  given  in  these  notes.  Cases  repeated 
in  the  Times'  Law  Reports  have  the  reference  added : — 

351.  No.  387,  vol.  xxi.,  22  T.R.  58,  affirmed.  An  assignation  of  a 
bankrupt's  business  and  goodwill,  together  with  the  plant,  stock-in-trade, 
book  and  other  debts,  securities,  moneys,  credits,  eflPects,  contracts,  and 
engagements,  to  which  the  vendor  as  such  trustee  is  entitled  in  con- 
nection with  the  said  business,  held  to  include  a  claim  against  the 
defendants  for  unliquidated  damages  for  breach  of  contract.  It  might 
be  embraced  in  the  word  "contracts"  or  "effects"  or  "goodwill." 
Weinberg  v.  OgdenSy  Limited,  H.L.  26th  July.     22  T.R.  729. 

352.  No.  237  supra,  22  T.R.  534,  affirmed.  It  is  not  competent  to 
prove  a  representation  by  an  agent  of  an  insurance  company,  which  is 
inconsistent  with  the  terms  of  the  policy.  See  Stephen's  Digest  of  the 
Law  of  Evidence,  Art.  90.  HomcasUe  v.  Equitable  Life  Assurance 
Society  of  the  United  States,  C.A.  26th  July.     22  T.R.  735. 

353.  No.  275  svpra,  22  T.R.  624,  reversed.  Under  the  Companies  Act> 
1900,  sees.  14  (1)  and  15,  debentures  which  have  been  registered  out  of 
time  are  valid  as  against  unsecured  creditors  of  the  company,  whose 
debts  had  accrued  before  the  registration.  If  a  new  set  of  debentures 
had  been  issued  and  properly  registered  at  the  date  on  which  the 
extended  debentures  were  registered,  they  would  have  constituted  a 
good  charge  in  priority  to  the  unsecured  creditors.  In  re  Ehrmann 
Brothers,  Limited,  C.A.  26th  July.     22  T.R.  734. 

354.  Action  against  a  bank  for  payment  of  contents  of  forged 
cheques:  defence — that  the  plaintiffs  had  been  negligent  and  were 
estopped.  Held  that  in  order  to  relieve  the  banker  from  the  con- 
sequences of  paying  money  upon  a  forged  cheque,  it  is  not  enough  to 
show  that  the  negligent  conduct  of  his  customer  enabled  the  fraud  to  be 
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committed.  He  must  show  that  the  customer  caused  him  to  pay  the 
money  upon  the  forged  cheque.  Ltwes  Sanitary  Steam  Laundry  Co,^ 
Limited  v.  Barclay  in  Co,,  Limited,  K.B.D.  22nd  July.     22  T.R.  737. 

355.  Under  sec.  4  (a)  of  the  Stamp  Act,  1891,  a  statutory  deolar- 
ation  regarding  one  transaction,  taken  as  to  the  whole  of  it  by  one 
person,  and  as  to  part  of  it  by  another  person,  is  only  chargeable  with 
one  stamp  duty  of  2s,  6d.  Beversionary  Interest  Society,  Limited  v. 
Commisnoners  of  Inland  Revenue,  K.B.D.  26th  July.     22  T.R.  740. 

356.  If  a  will  which  had  been  duly  executed  is  not  forthcoming  after 
the  testator's  death,  there  is  a  presumption  of  law  that  he  destroyed  it 
himself,  but  that  presumption  may  be  rebutted  by  clear  evidence  of 
facts.     Drake  v.  Sykes,  P.D.  26th  July.     22  T.R.  741. 

357.  Income  tax  held  not  payable  in  New  Zealand  in  respect  of 
profits  from  transmission  of  telegraphic  messages  from  New  Zealand  to 
places  outside  the  Australasian  colonies,  distinguishing  from  Erichsen 
V.  Lagt,  L.R.  7  Q.B.D.  12,  and  8  Q.B.D.  414.  Commissioner  of  Taxes 
for  Ifeuf  Zealand  v.  Eatiem  Extension,  Australasia,  and  China  Telegraph 
'Co,,  Limited,  P.C.  27th  July.     22  T.R.  730. 

358.  The  mere  fact  that  a  cheque  is  drawn  with  spaces  such  that  a 
forger  can  utilise  them  for  the  purpose  of  forgery  is  not  of  itself  a 
violation  of  the  duty  owing  to  a  banker  by  his  customer.  Colonial 
Bank  of  Australasia,  Limited  v.  Marshall  and  Another,  P.C.  27th  July. 
22  T.R.  746. 

359.  Under  sec.  1,  sub-sec.  4,  of  the  Workmen's  Compensation  Act, 
1897,  the  award  of  compensation  claimed  by  the  plaintiff  on  the  failure 
of  an  action  at  common  law  is  a  bar  to  any  further  claim  at  common 
law.  Ifeale  v.  Electric  and  Ordnance  Accessories  Co.,  Limited,  C.A.  27th 
July.     22  T.R.  732. 

360.  No.  337  supra,  affirmed.  There  can  be  a  valid  patent  of  the 
product  resulting  from  applying  known  methods  to  the  carrying  into 
practice  of  a  new  idea.     Uonchel  v.  Cubitt  <&  Co,,  C.A.  27th  July. 

361.  An  agreement  for  "the  sole  and  exclusive  right"  to  publish  a 
musical  work  on  certain  terms,  held  not  to  amount  to  an  assignment  of 
the  copyright.  Jude  v.  Eeid  Brothers,  Limited,  Qh.D.  27th  July.  22 
T.R.  749. 

362.  (a)  It  is  not  a  valid  defence  that  a  public  body  cannot  fulfil  its 
obligations  under  an  agreement,  without  violating  its  public  duty.  So 
held  with  reference  to  the  lowering  of  the  level  of  water  in  ponds  below 
the  agreed-on  level.  (6)  Held  that  there  was  no  release  by  acquiescence. 
Evan  Thomas  v.  Corporation  of  Keath,  Ch.D.  27th  July. 

363.  (a)  Damages  may  be  recovered  for  breach  of  a  contract  to 
convey  land  at  a  future  time,  which  may  be^  beyond  the  limit  of  time 
allowed  by  the  rule  against  perpetuities,  namely,  a  life  or  lives  in  being, 
and  twenty-one  years  afterwards.  (6)  But  such  a  contract  cannot  be 
specifically  enforced.  Mayor,  Ac,  of  the  Borough  of  Worthing  v.  Heathei^ 
Ch.D.  27th  July.     22  T.R.  750. 

364.  Under  sec.  113  (3)  of  the  Stamp  Act,  1891,  there  is  no  failure 
to  deliver  a  statement  of  an  increase  of  the  amount  of  the  nominal 
share  capital  of  a  company,  when  duty  has  been  already  paid  under  the 
original  grant  of  power,  although  the  Act  is  amended  by  a  subsequent 
Act.  Attomey-Oeneral  v.  Great  Northern,  Piccadilly,  and  Bromptan 
RaUway  Co.,  K.B.D.  27th  July. 

365.  Under  the  Transfer  of  Land  Act,  1874  (Australia),  and  sec.  211 
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of  the  Transfer  of  Land  Act,  1893,  hdd  (1)  that  a  plaintiff  who  claimed 
under  a  settlement  made  in  1846,  was  entitled  to  claim  for  deprivation 
of  title  through  a  certificate  of  title  erroneously  issued  to  a  person 
named  Farelly,  in  1875 ;  (2)  that  his  claim  ^as  not  barred  by  said  sec. 
211.     Spencf^  v.  The  Registrar  of  Titles,  P.C.  28th  July. 

366.  A  had  occupied  Crown  land  in  New  Brunswick  for  fifty-six 
years.  The  Crown  then  granted  the  land  to  B,  who  entered  into 
peaceable  possession ;  sixty  years  was  the  prescriptive  period  of  posses- 
sion against  the  Crown.  Held  (a)  that  A  could  not  eject  B,  and  (6) 
that  the  statute  21  Jac.  L  c.  14,  regulated  procedure  only.  Emmerson 
V.  Maddisathy  P.C.  28th  July.     22  T.R.  748. 

367.  Under  the  Lands  Clauses  Consolidation  Act,  1845,  sec.  63, 
compensation  cannot  be  given  for  injury  to  business  where  the  land 
taken  is  only  required  to  widen  a  street,  and  not  to  place  a  line  of 
tramways  thereon.  Bex  v.  Mountford — ex-parte  The  London  United 
Tramways  (1901),  Limited,  K.B.D.  28th  July.     22  T.R.  752. 

368.  No.  243,  vol.  xxL,  21  T.R.  550,  affirmed.  Innkeepers  held  not 
entitled  to  deduct  in  their  return  of  income  tax  damages  and  costs 
incurred  to  a  guest  injured  by  the  fall  of  a  chimney  in  the  inn  during 
a  gale.  Strong  <fc  Co,  of  Eomsey,  Limited  v.  C.  O.  Woodifield  (Surveyor 
of  Taxes),  H.L.  30th  July.     22  T.R.  754. 

369.  No.  252,  vol.  xxi.,  21  T.R.  578,  affirmed,  (a)  A  foreign  cor- 
poration can  reside  in  this  country,  and  cannot  have  the  benefit  of  its 
place  of  business  here  without  yielding  to  the  persons  with  whom  it 
deals  a  corresponding  advantage.  Service  on  one  member  of  a  cor- 
poration is  good  service,  (b)  Under  sec.  2,  Schedule  D,  of  the  Income 
Tax  Act,  1853,  a  company  registered  abro«ui,  which  does  the  greater 
part  of  its  business  in  this  country,  is  assessable  to  income  tax  upon  the 
whole  of  its  profits.  Carron  Iron  Company  v  McLaren,  5  H.L.C.  416, 
referred  to.  De  Beers  Consolidated  Mines,  Limited  v.  ffotoe  (Surveyor  of 
Taxes),  H.L.  30th  July.     22  T.R.  756. 

370.  A  statute  prohibiting  the  introduction  into  Canada  of  any  alien 
or  foreigner  under  contract  to  perform  labour  or  service  there  is  not 
ultra  vires,  Attorney-General  for  Dominion  of  Canada  v.  Cain  and 
GUhvla,  P.C.  30th  July.     22  T.R.  757. 

371.  Injunction  granted  against  a  nuisance  caused  by  the  vibration 
and  noise  arising  from  the  running  of  the  defendants'  electrical 
generating  plant.  WestlaJce  and  Others  v.  St,  Pancras  Borough  Council, 
Ch.D.  30th  July. 

372.  No.  176  supra  (**  Times,"  30th  March),  reversed,  and  verdict 
entered  for  defendants.  A  cheque  was  returned  unpaid,  marked 
"  leason  assigned  not  stated."  In  point  of  fact  it  had  not  been  pre- 
sented at  plaintiff's  bank.  Held  that  this  was  not  a  libeL  Frost  v. 
Lmdon  Joint-Stock  Bank,  Limited,  C.A.  31st  July,     22  T.R.  760. 

373.  Petition  for  compulsory  winding-up  of  a  company  registered  in 
the  island  of  Guernsey.  The  company  was  in  voluntary  liquidation  in 
Guernsey.  Held  that  there  was  jurisdiction,  but  that  a  case  for  its 
exercise  had  not  been  made  out.  In  re  Buklmann  Incandescent 
Syndicate,  Limited,  Ch.D.  31st  July. 

374.  A  person  who  uses  a  place  for  making  bets  on  commission  is 
subject  to  sec.  5  of  the  Betting  Houses  Act,  1853,  and  is  therefore 
bound  to  repay  a  deposit  made  with  him  for  the  purpose  of  making  bets 
on  behalf  of  the  plaintiff.  Vogt  v.  Mortimer,  K.B.D.  3l8t  July.  22 
T.R.  763. 
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375.  Testamentary  capacity  of  the  same  kind  but  not  of  the  same 
degree  is  necessary  for  making  a  codicil  as  for  making  a  will.  Lloyd  v. 
Wainwright  and  Another^  P.D.  31st  July. 

376.  Under  the  Education  Act,  1902,  Schedule  IT.  (1)  where  the 
property  and  powers  of  the  old  School  Board  are  transferred  to  and 
vested  hi  two  or  more  authorities  an  adjustment  of  property  and 
liabilities  is  required.  Corporation  of  Oldham  v.  Bartk  of  England^ 
1904,  20  T.R.  707,  distinguished.  Mayor,  ike.,  of  Wallsend  v. 
Nartkumberland  County  Council,  Ch.D.  2nd  August.    22  T.R.  773. 

377.  Action  for  payment  of  a  cheque  payable  in  England  given  by 
defendant  to  plaintiff  for  money  lent  to  enable  defendant  to  play  at 
baccarat  at  a  club  at  Algiers,  where  the  game  is  legal  Defence — ^the 
Gaming  Acts.  Held  that  these  did  not  apply  to  money  lent  where  the 
game  was  legal.     Movlii  v.  Oioen,  K.B.D.  3rd  August.     22  T.R.  770. 

378.  (1)  A  debenture  holder  with  a  charge  on  the  company's  property 
by  way  of  floating  security  is  preferable  to  the  secretary  of  a  company 
claiming  for  salary.  (2)  The  secretary  was  not  within  the  meaning  of 
sec  1,  sub-sec  1  {h)  of  the  Preferential  Payments  and  Bankruptcy 
Act,  1888,  as  he  had  not  himself  performed  the  clerical  services  for  the 
company,  but  provided  a  clerk  for  that  purpose.  Caimie  v.  Baxih, 
K.B.D.  3iti  August.     22  T.R.  776. 

379.  Where  an  offence  was  punishable  before,  a  new  statutory 
remedy  is  cimiulative,  but  where  an  act  is  made  punishable  in  a 
particular  manner  for  the  first  time,  then  it  is  necessary  to  pursue  the 
particular  method.  The  same  principle  would  apply  whether  the 
offence  is  criminal  or  civil.  The  maxim,  expressio  imius  excltmo  alttnus, 
requires  to  be  carefully  limited  in  its  application.  Lou^  v.  Dorling, 
C.A.  7th  August.     22  T.R.  779. 

380.  A  board  or  committee  of  a  police  benefit  club  in  considering 
the  claim  of  a  policeman,  who  had  been  obliged  to  resign,  to  a  pension, 
must  act  in  a  judicial  manner  and  hear  both  sides,  and  not  having  done 
so,  their  decision  refiising  the  pension  was  set  aside,  and  a  further 
inquiry  ordered.  LapoiiUe  v.  L'Associatimi  de  Bienfaisanct  et  de  Retraite 
de  La  Police  de  Montreal,  P.C.  4th  August.     22  T.R.  768. 

381.  No.  276,  vol.  xxi.,  21  T.R.  610,  affirmed.  A  payment  to  a 
trustee  for  creditors  under  a  voluntary  trust,  where  adjudication  in  bank- 
ruptcy follows  within  three  months,  is  bad  as  against  the  trustee  in 
bankruptcy  under  the  Bankruptcy  Act,  1883,  sees.  43  and  49.  Cf 
Bankruptcy  (Scotland)  Act,  1856,  sec.  111.  Davis  y.  Petrie,  C.A.  4th 
August.     22  T.R.  771. 

382.  Action  to  recover  loss  under  a  marine  insurance  policy.  Held 
that  the  words,  "  all  risks  by  land  and  water,"  must  be  held  literally  to 
mean  **all  risks  whatsoever."  ScMobs  Brothers  \.  Stevens,  K.B.D.  4th 
August.     22  T.R.  774.  ^ 

383.  If  a  party  writes  or  prepares  a  will  under  which  he  takes  a 
benefit,  the  Ck)urt  must  be  judicially  satisfied  that  the  paper  propounded 
does  express  the  true  will  of  the  deceased.  Burrow  v.  The  Treasury 
Solicitor  and  Others,  P.D.  4th  August. 

384.  In  assessing  salvage,  the  value  of  the  vessel  to  her  owners,  and 
not  the  market  value,  must  be  taken.  The  ^' Hohemollem,"  P.D.  4th 
August.     22  T.R.  778. 

386.  No.  223  supra,  22  T.R.  502,  reversed.  The  lessee  of  a  "tied 
house,"  used  both  as  a  village  inn  and  a  public-house,  proposed  to 
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curtail  casual  drinking  on  Sundays  and  week-days.  Held  that  Uiis  was 
a  violation  of  the  conditions  of  his  lease,  to  keep  the  premises  open  in 
due  and  proper  course  of  business  as  an  inn,  tavern,  or  licensed 
victualling  house.  Dartford  Brewery  Co,  v.  Till  <k  Godfrey^  C.A.  9th 
August.     22  T.R.  792. 

386.  Where  a  surety  executes  a  document  in  the  belief,  derived  from 
the  form  of  the  document,  that  it  will  be  executed  by  all  the  sureties 
named  as  such  in  the  document  as  persons  that  are  to  sign,  he  will  be 
relieved  from  his  obligation  if  all  the  others  do  not  sign.  Natumal 
Provincial  Bank  of  England  v.  Brackenbvry^  K.B.D.  7th  August. 
22  T.R  797. 

387.  An  agreement  by  letters  to  assign  the  copyright  of  a  book  to 
be  written  is  good,  under  sec.  2  of  the  Copyright  Act,  1842.     Ward^    . 
Lock,  <k  Co.,  Limited  v.  Long,  K.B.D.  9th  August.     22  T.R.  798. 

388.  Under  sec.  15  of  the  Companies  Act,  1900,  in  extending  the 
time  for  registering  debentures  the  Court  will  not  in  the  general  case 
impose  an  addition  protecting  the  rights  of  unsecured  creditors  who 
have  become  such  after  the  date  on  which  the  debentures  ought  to  have 
been  registered,  and  before  their  actual  registration.  In  re  Cardiff 
Workmen's  Cottage  Co.,  Limited,  Ch.D.  10th  August.     22  T.R.  799. 

389.  Under  the  Apportionment  Act,  1870,  sec.  2,  the  first  fruits 
and  tenths  of  a  bishopric  are  apportionable  as  between  an  incoming 
bishop  and  his  predecessor.  The  Act  does  not  apply  to  the  Crown.  It 
applies  both  to  receivers  and  payers.  Cf.  Latta  v.  Edinburgh 
Eoclenastical  Commissioners,  1877,  5  R.  266.  Bishop  of  Rochester  v. 
Le  Fanu,  Ch.D.  11th  August.     22  T.R.  800. 

390.  (a)  In  inferior  C/Ourts  and  proceedings  by  magistrates  the 
maxim  omnia  praesumuntur  rite  esse  acta  does  not  apply  to  give  juris- 
diction, {b)  A  judge  cannot  give  himself  jurisdiction  by  wrongly 
deciding  a  point  of  law.  (c)  Nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  Court  but  that  which  specially  appears  to  be 
so,  and,  on  the  contrary,  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is  so  expressly  allied. 
In  re  An  Arbitration  between  CundcUl  and  VavoMmr^  C.A.  Ist  August 
22  T.R.  802. 

391.  No.  31  9upra,  22  T.R.  132,  reversed,  and  held  that  though  the 
land  was  not  acquired  under  compulsory  powers,  when  the  plaintiffs  gave 
no  counter  notice  the  parties  were  remitted  to  their  common  law  rights, 
and  the  plaintiffs  were  entitled  to  the  common  law  right  of  support  for 
their  adjoining  land,  whether  the  defendants'  works  were  within  or 
without  the  40  yards  limit.  Mayor,  Sc,  of  Manchester  v.  New  Moss 
Colliery,  Limited,  C.A.  8th  August.     22  T.R.  808. 

392.  Seamen  in  course  of  a  voyage  refused  to  proceed  to  a  foreign 
belligerent  port  with  a  cargo  of  contraband.  They  were  convicted  and 
imprisoned.  Held  that  they  had  rightly  refused  to  continue  the  voyage, 
and  that  the  conviction,  being  unlawful,  was  no  answer  to  their  action 
for  wages  till  their  return  to  the  United  Kingdom.  Caine  and  Others 
V.  The  Palace  Shipping  Co.,  LimiUd,  K.B.D.     22  T.R.  816. 

393.  An  English  company  held  all  the  shares  in  a  German  company, 
which  was  registered  as  a  joint  stock  company  in  Germany,  with 
limited  liability.  Held  that  the  profits  of  the  German  company  were 
not  the  profits  of  the  English  company,  and  that  therefore  the  English 
company  was  not  assessable  to  income  tax  for  them.  Gramophone  and 
Typewriter  Co.,  Limited  v.  Stanley  (Surveyor  of  Taxes),  K.B.D.  10th 
August     22  T.R.  818. 
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394.  Plaintiffs  chartered  a  ship  to  defendants,  excepting  various 
perils,  including  a  negligence  clause,  and  the  master  was  to  sign  clean 
bills  of  lading  as  presented,  without  prejudice  to  the  charter  party. 
Defendants  made  out  a  bill  of  lading,  omitting  the  negligence  clause. 
The  ship  was  lost,  and  the  endorsees  of  the  bill  of  lading  recovered 
damages  against  the  plaintiffs  on  the  ground  of  negligence.  Held  that 
the  defendants  were  bound  to  indemnify  them.  Moel  Tryvan  Shipping 
Co,  V.  Kruger  <fc  Co.,  Limited,  K.B.D.  9th  August.     22  T.R.  821. 

395.  A  charter  party  provided  (a)  that  shipowners  were  to  be 
exempted  from  liability  from  miseaworthiness,  provided  reasonable 
means  were  taken  to  prevent  it;  (h)  that  they  were  not  to  be 
liable  for  damaged  goods  which  were  capable  of  being  covered  by 
insurance  or  which  had,  wholly  or  in  part,  been  paid  for  by  insurance ; 
(c)  that  they  were  not  to  be  accountable  for  damage  beyond  the  net 
invoice  price  of  the  goods  damaged.  Held  that  the  shipowners  were 
bound  to  provide  a  ship  fit  for  the  cargo  at  the  commencement  of  the 
voyage,  and  that  they  were  not  exempted  from  liability  by  the  fact  that 
the  charterers  were  covered  to  a  large  extent  by  insurance,  and  that 
freight  must  be  included  in  the  value  of  the  goods,  and  that  only  profit 
should  be  excluded.  Sutton  v.  Ciceri,  1890,  H.L.,  17  R.  40;  and 
Steele  v.  State  Line  S.S.  Co,,  1877,  H.L.,  4  R.  103,  referred  to.  Jus. 
Nelson  d;  Sons,  Limited  v.  Nelson  Line,  Liverpool,  Limited,  K.B.D. 
nth  August.     22  T.R.  826. 

396.  No.  25  supra,  22  T.R.  123,  affirmed.  An  instrument  in 
French,  executed  in  France,  called  an  "ac^e  d'apport'^  conveying 
property  in  Paris  from  a  London  company  to  another  new  London 
company  in  consideration  of  shares  in  the  new  company  to  be  issued 
and  delivered  in  England,  held  not  to  be  chargeable  with  stamp  duty 
under  sec.  14,  sub-sec.  4,  of  the  Stamp  Act,  1891,  because  not  made  in 
England.  Maple  <fe  Co,  (Paris),  Limited  v.  Commissioners  of  Inland 
IUvenue,'C.A.  7th  August.     22  T.R.  829. 


THE  ASSOCIATION  OF  BURGH  OFFICIALS  OF  SCOTLAND. 

The  autumn  meeting  of  the  Association  of  Burgh  Officials  of  Scotland 
was  held  at  Forres  on  24th  ult.,  when  there  was  a  large  and  repre- 
sentative attendance  of  members.  Provost  Lawrence,  on  behalf  of 
the  Town  Council  and  community,  extended  a  hearty  welcome  to  the 
members  of  the  Association,  and  said  the  town  felt  honoured  in  having 
them  as  visitors.  He  trusted  their  meeting  would  be  beneficial  to 
themselves  and  to  the  communities  which  they  represented.  He 
regretted  the  absence  of  such  veterans  as  Mr.  Glen  and  Mr.  M'Lure, 
and  was  grieved  to  hear  of  the  death  of  Mr.  Campbell,  of  Saltcoats. 
He  understood  that  apologies  had  been  received  from  the  Right  Hon. 
Mr.  Asquith,  the  Duke  of  Richmond  and  Grordon,  and  Mr.  Whitelaw, 
Nairn.  Their  meeting  at  Forres  was  very  opportune,  as  their 
president  was  a  native  of  the  county,  and  had  received  his  early  legal 
training  in  Elgin,  and  was  now  town-clerk  of  the  historic,  far-famed, 
and  exceedingly  fortunate  city  of  Dunfermline,  which  would  very  soon 
be  a  pattern  and  model  to  all  cities  and  towns  in  the  kingdom.  In 
this  direction  he  had  no  doubt  the  Town  Council  and  town-clerk  were 
doing  their  share. 

Mr.  Simpson,  the  president,  returned  thanks  for  the  cordial  recep- 
tion, and  thought  they  had  been  highly  honoured  in  being  invited 
there.       Their  object  in  meeting  in  different  towns  was  to  interest 
lA 
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them  in  the  aims  and  objects  of  the  Association.      The  communities 
all  over  had  derived  benefit  from  their  visits,  and  in  many  oases  the 
exchange  of  views  had  tended  to  save  a  good  deal  of  expenditure  which  * 
Corporations  might  otherwise  incur. 

Provost  Lawrence  was  afterwards  appointed  an  honorary  president 
of  the  Association. 

On  the  motion  of  the  president,  seconded  by  the  town-clerk  of 
Lanark,  a  resolution  of  regret  at  the  death  of  Mr.  Campbell,  of  Salt- 
coats, was  passed,  testimony  being  paid  to  his  ripe  experience,  sound 
judgment,  and  the  deep  interest  he  had  always  taken  in  the 
Association. 

Thereafter  (1)  Mr.  James  Muirhead,  writer,  Glasgow,  read  a  paper 
on  the  "  Extension  of  Burgh  Boundaries,"  which  was  criticised  by  Mr. 
J.  L.  Anderson,  town-clerk,  Cupar,  and  the  president  stated  that 
arrangements  would  no  doubt  be  made  for  the  paper  being  printed  in 
The  County  and  Mimicipal  Record, 

(2)  Mr.  D.  B.  Morris,  town-clerk,  Stirling,  read  a  paper  prepared 
by  the  late  Mr.  James  Campbell,  town-clerk,  Saltcoats,  on  "The 
Councillors'  Counsellor." 

(3)  Mr.  John  Stewart,  town-clerk,  Prestwick,  read  a  paper  on 
"  Some  difficulties  encountered  in  issuing  notices  for  laying  temporary 
pavements  under  section  17  (5)  of  the  Burgh  Police  (Scotland)  Act, 
1903." 

A  vote  of  thanks  was  accorded  to  Mr.  Muirhead  and  Mr.  Stewart 
for  their  papers. 

Mr.  Blyth  Martin,  town-clerk,  Dundee,  called  attention  to  the 
subject  of  the  disqualification  of  voters  from  non-payment  of  burgh 
rates  and  to  the  varying  practices  in  burghs  on  this  matter.  After 
some  discussion,  the  meeting  remitted  the  matter  to  the  committee 
for  consideration  and  report. 

A  number  of  questions  of  a  more  or  less  technical  character  were 
then  discussed.  The  findings  of  the  meeting  on  these  questions  are 
given  in  detail  in  The  County  and  Municipal  Record  of  4th  September. 

A  vote  of  thanks  was.  accorded  to  the  president  for  acting  as 
chairman  of  the  meeting. 

In  the  evening  the  members  were  entertained  to  dinner  in  the 
Cluny  Hill  Hydropathic  by  the  directors  of  that  establishment. 

On  Saturday  the  members  were  given  an  excursion  by  the  Town 
Council  of  Forres  through  the  policies  of  Altyre  to  the  banks  of  the 
Findhorn,  and  to  Belugas,  Randolph's  Leap,  Junction  of  Findhorn 
and  Divie,  <fec.,  the  drive  being  somewhat  curtailed  by  the  heavy  rain 
of  the  morning  preventing  the  party  from  starting  till  about  1  p.m. 


Kirkcudbright. — Mr.   Edmund   W.  Paterson,   solicitor,   has  com- 
menced practice  at  21  Castle  Street  here,  and  also  at  New  Galloway. 
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NEW  STATUTES  AFFECTING  ^SCOTLAND. 

The  House  of  Commons  adjourned  early  in  August  to  meet 
for  an  autumn  session  in  the  last  week  of  October,  so  that  the 
new  legislation  for  Scotland  can  hardly  be  said  to  have  been 
yet  completed.  As,  however,  there  have  been  certain  statutes 
passed  affecting  Scotland,  and  which  have  just  been  issued, 
we  deem  it  advisable  for  the  information  of  our  readers  to 
bring  the  tale  of  Scottish  legislation  down  to  the  present  date. 
The  first  statute  to  be  dealt  with  is  the  Prevention  of 
Corruption  Act,  which  received  the  Royal  assent  on 
4th  August,  1906.  By  this  statute  it  is  provided  that  all 
corrupt  transactions  with  or  by  agents  in  the  way  of  for- 
bearing to  do  anything  necessary,  or  agreeing  to  accept, 
or  attempting  to  obtain  from  any  person,  for  himself  or  any 
other  person,  any  gift  or  consideration  as  a  reward  for  doing, 
or  forbearing  to  do,  or  having,  after  the  passing  of  this  Act, 
done,  or  forborne  to  do,  any  act  in  relation  to  his  principal's 
affairs  or  business,  or  for  showing,  or  forbearing  to  show,  any 
favour  or  disfavour  to  any  person  in  relation  to  his  principal's 
affairs  or  business,  or,  if  any  person  knowingly  gives  to  any 
agent,  or  if  any  agent  knowingly  uses  with  intent  to  deceive 
his  principal,  any  account  or  other  document  in  respect  of 
which  the  principal  is  interested,  and  which  contains  any 
statement  which  is  false  or  erroneous  or  defective  in  any 
material  particulars,  and  what  is,  to  his  knowledge,  intended 
to  mislead  the  principal,  they  shall  be  guilty  of  a  mis- 
demeanour, and  shall  be  liable  on  conviction  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  two 
years,  or  to  a  fine  not  exceeding  £500,  or  to  both,  such 
imprisonment  or  such  fine,  or  on  a  summary  conviction  to 
imprisonment,  with  or  without  hard  labour,  for  a  term  not 
exceeding  four  months,  or  a  fine  not  exceeding  £50,  or  to  both 
such' imprisonment  or  such  fine.    For  the  purposes  of  the  Act 
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the  expression  "  consideration  "  includes  valuable  consideration 
of  any  kind,  the  expression  "  agent "  includes  person  employed 
by  or  acting  for  another,  and  the  expression  "  principal " 
includes  an  "  employer."  A  person  serving  under  the  Crown,  or 
under  any  corporation,  or  any  municipal  burgh,  counly,  or 
district  council,  or  any  board  of  guardians  is  an  agent  within 
the  meaning  of  the  Act. 

Section  2  of  the  Act,  which  relates  to  informations,  prosecu- 
tions, and  Courts,  does  not  apply  to  Scotland,  and  by  section  3 
it  is  provided  that  in  Scotland  all  offences  which  are  punish- 
able under  this  Act  on  summary  conviction  shall  be  prosecuted 
before  the  Sheriff  in  manner  provided  by  the  Summary  Juris- 
diction (Scotland)  Acts.  The  Act  is  to  be  cited  as  the  Preven- 
tion of  Corruption  Act,  and  comes  into  operation  on  1st 
January,  1907. 

The  next  new  statute  affecting  Scotland  is  entitled  the 
Dogs  Act,  1906,  which  also  dates  from  4th  August,  1906. 
Section  1  of  the  statute  provides  that  the  owner  of  a  dog  shall 
be  liable  in  damages  for  any  injury  done  to  any  cattle  by 
that  dog,  and  it  shall  not  be  necessary  for  the  person  seeking 
such  damages  to  show  a  previous  mischievous  propensity  in 
the  dog,  or  the  owner's  knowledge  of  such  previous  propensity, 
or  to  show  that  the  injury  was  attributable  to  neglect  on  the 
part  of  the  owner.  When  such  injury  has  been  done  by  the 
dog,  the  occupier  of  any  house  or  premises*  where  the  dog  was 
kept  or  allowed  to  remain  at  the  time  will  be  presumed  to  be 
the  owner  of  the  dog,  and  shall  be  liable  for  the  injury  unless 
he  proves  that  he  was  not  the  owner  of  the  dog  at  the  time.  If 
there  are  more  occupiers  of  the  premises  than  one,  the  occupier 
of  the  particular  part  where  the  dog  was  kept  shall  be  deemed 
the  owner,  unless  the  contrary  is  proved.  If  the  damages 
claimed  under  this  section  do  not  exceed  £5  they  may  be 
recovered  under  the  Summary  Jurisdiction  Act  as  a  civil  debt. 
Where  a  dog  is  proved  to  have  injured  cattle  or  chased  sheep, 
it  may  be  dealt  with  under  section  2  of  the  Dogs  Act  of  1871 
as  a  dangerous  dog.  Section  2  nrovides  that  the  Diseases  of 
Animals  Act  of  1894  shall  have  effect  as  if  among  the  purposes 
in  which  the  Board  of  Agriculture  and  Fisheries  may  make 
orders  under  section  22  of  that  Act.  There  were  included  in 
these  purposes  (1)  the  regulating  the  wearing  by  dogs  in  public 
places  of  collars  with  the  name  and  address  of  owners,  and  to 
prevent  worrying  of  cattle  that  orders  may  be  made  that  any  ' 
dog  in  respect  of  which  an  offence  has  been  committed  against 
such  orders  may  be  seized  and  treated  as  a  stray  d(^.  The  3rd 
section  authorises  a  police  officer  who  believes  that  a  dog  found 
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•in  a  public  place  is  a  stray  dog  to  seize  and  detain  it  till  the 
owner  has  paid  all  expenses  incurred  by  reason  of  detention, 
and,  if  the  dog  has  a  collar  with  the  owner's  name  on  it,  the 
chief  of  the  police  or  a  duly  authorised  subordinate  will  serve 
a  notice  on  the  owner  in  writing  personally,  or  by  post,  to  the 
address  given  on  the.  collar,  intimating  the  seizure  of  the  dog, 
and  that  it  will  be  sold  or  destroyed  within  seven  clear  days 
after  the  service  of  the  notice.  If  the  dog  is  not  claimed  after 
that  period  it  can  either  be  sold  or  destroyed,  but  it  is  specially 
provided  that  no  dogs  will  be  sold  for  the  purposes  of  vivi- 
section. Provision  is  also  made  for  the  police  keeping  in  each 
area  a  register  of  dogs  so  seized,  sold,  or  destroyed,  which  will 
be  open  to  public  inspection  on  payment  of  a  fee  of  Is.  All 
expenses  incurred  by  the  police  when  not  paid  by  the  owners, 
it  is  provided,  shall  be  paid  out  of  the  police  funds. 

By  the  4th  section  any  person  who  takes  possession  of  a 
stray  dog  shall  either  return  it  to  its  owner,  if  he  is  known, 
or  send  notice  to  the  chief  officer  of  the  police  in  the  area  or 
district  where  such  dog  has  been  found  and  taken  possession  of. 
It  is  also  provided  that  the  grant  of  a  certificate  under 
section  22  of  the  Customs  and  Revenue  Act,  1878,  of 
exemption  from  duty  in  respect  of  a  dog  shall  require  in 
Scotland  the  consent  of  the  Sheriff  haying  jurisdiction  where 
the  dog  is  kept.  ,The  procedure  in  regard  to  this  is  to  be 
regulated  by  Act  of  Sederunt  in  Scotland,  and  no  appearance 
fhall  be  required  unless  the  application  for  exemption  is  to 
be  opposed. 

The  6th  section  provides  that  any  person  leaving  the  carcase 
of  any  kind  of  cattle  belonging  to  him  unburied  in  a  field  or 
other  place  to  which  dogs  can  have  access  shall  be  liable  on 
conviction  under  the  Summary  Jurisdiction  Acts  to  a  fine  not 
exceeding  40s.  By  the  7th  section  the  word  "  cattle "  is 
defined  to  include  horses,  mules,  asses,  sheep,  goats,  and  swine. 
By  the  8th  section  the  Act  is  ordained  to  apply  to  Scotland, 
with  the  following  modifications — (a)  The  Police  (Scotland) 
Act,  1890,  shall  be  substituted  for  the  Police  Act,  1890; 
(b)  the  expression  "  police  officer "  shall  mean  a  constable 
within  the  meaning  of  the  Police  (Scotland)  Act,  1890 ;  (c)  the 
provisions  of  sub-section  3  of  section  1  of  this  Act  relating  to 
summary  proceedings  for  civil  debts  shall  not  apply  to 
Scotland ;  {d)  until  1st  January,  1912,  section  5  shall  not  apply 
to  any  application  for  the  renewal  of  a  certificate  of  exemption 
in  force  at  the  passing  of  this  Act. 

This  statute  comes  into  operation  on  1st  January,  1907,  and 
the  enactments  repealed  in  connection  with  its  provisions,  so 
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far  as  regards  Scotland^  are  the  whole  of  the  Dogs  (Scotland) 
Act,  1863,  section  1,  and  part  of  section  6  of  the  Dogs  Act  of 
1871;  and  section  320  of  the  Burgh  Police  (Scotland)  Act, 
1892. 

Another  statute  passed  prior  to  the  adjournment  in  August 
last  is  the  Act  providing  for  the  amendment  of  the  Qround 
Game  Act  of  1880,  which  provides,  inter  alia,  that,  notwith- 
standing anything  contained  in  section  1,  sub-section  3,  of  the 
Ground  Game  Act  of  1880,  the  occupier  of  lands  to  which  that 
sub-section  applies  shall,  without  prejudice  to  his  rights  under 
that  Act,  be  entitled  between  Ist  September  and  10th  December 
(both  inclusive)  in  each  year  to  exercise  the  right  of  killing 
and  taking  ground  game  by  the  said  Act  conferred  otherwise 
than  by  the  use  of  firearms. 

By  section  2  of  this  statute  it  is  provided  that  section  3 
of  the  Ground  Game  Act  of  1880  shall  not  apply  to  prevent  the 
occupier  of  lands  to  which  section  1,  sub-section  3,  of  that 
Act  applies  and  the  owner  of  such  lands  or  other  persons 
having  a  right  to  take  and  kill  game  thereon  from  making  and 
enforcing  agreements  for  the  joint  exercise  or  exercise  for 
the  joint  benefit  of  the  right  to  kill  and  take  ground  game 
between  1st  September  and  10th  December  (both  inclusive) 
in  every  year.  This  Act  also  comes  into  operation  on 
1st  January,  1907. 

The  next  short  statute  is  one  intended  to  make  provision 
for  the  education  and  conveyance  to  school  of  epileptic, 
crippled,  and  defective  children,  and  which  gives  authority 
to  school  boards  in  Scotland,  if  thought  fit,  either  alone  or  in 
combination  with  one  or  more  other  school  boards,  to  make 
provision  for  the  medical  inspection  and  conveyance  to  and 
from  school  of  epileptic,  crippled,  or  defective  children  between 
five  and  sixteen  years  of  age  within  the  education  district,  and 
to  defray  the  cost  thereof  out  of  the  school  fund.  By  the 
second  and  defining  clause  the  expression  "  epileptic  children '' 
shall  mean  those  who,  not  being  idiots  or  imbeciles,  are  unfit, 
by  reason  of  severe  epilepsy,  to  attend  the  ordinary  schools; 
while  the  expression  ''  defective  children  "  shall  mean  those 
who,  not  being  imbecile,  and  not  being  merely  dull  or  back- 
ward, are,  by  reason  of  mental  or  physical  defect,  incapable 
of  receiving  proper  benefit  from  the  instruction  of  ordinary 
schools.  By  the  3rd  section  the  Act  is  ordered  to  be  cited  as 
the  Education  of  Defective  Children  (Scotland)  Act,  1906, 
and  shall  be  construed  as  one  with  the  Education  (Scotland) 
Acts,  1872  to  1906,  and  it  applies  to  Scotland  only. 

The  last  of  the  new  statutes  affecting  Scotland  passed  before 
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the  adjournment  was  the  Act  amending  the  Fatal  Accidents 
Inquiry  Act  of  1896,  and  is  to  be  cited  as  the  Fatal  Accidents 
and  Sudden  Deaths  Inquiry  Act  of  1906.  By  section  2  of 
this  Act  sub-section  7  of  section  4  of  the  1895  Act  is  repealed, 
and  in  lieu  thereof  it  is  enacted  that  the  jury,  after  hearing 
the  evidence  and  the  persons,  if  they  so  desire,  appearing 
therein,  including  any  authorised  representative  of  a  trades 
union  or  friendly  society  of  which  the  deceased  was  a  member, 
and  the  summing  up  of  the  Sheriff  (where  deemed  necessary), 
shall  return  a  verdict  setting  forth  the  cause  or  causes  of  the 
death  or  deaths,  the  persons,  if  any,  to  whose  fault  or  negli- 
gence the  accident  is  attributable,  the  precautions,  if  any,  by 
which  it  might  have  been  avoided,  any  defects  in  the  system 
or  mode  of  working  which  contributed  to  the  accident,  and 
any  other  relevant  facts  disclosed  at  the  inquiry. 

Under  the  3rd  section  of  this  Act  the  Lord  Advocate  may, 
if  he  deems  it  expedient,  in  the  case  of  any  sudden  or  suspicious 
death  occurring  in  Scotland,  direct  that  a  public  inquiry  into 
such  death  and  the  circumstances  thereof  shall  be  held,  and 
such  inquiry  shall  take  place  according  to  the  rules  of  the 
Act  of  1895,  as  now  amended  by  this  Act.  By  the  4th  section 
of  this  new  Act  sub-section  10  of  section  4  of  the  Act  of  1895 
is  repealed,  and  in  lieu  thereof  it  is  enacted  that  the  jury  shall 
be  cited  by  the  SherifE-clerk  from  the  Sheriff  Court  jury  book 
in  the  manner  provided  by  statute  for  the  citation  of  jurors 
in  civil  cases  in  Scotland,  and  all  the  provisions  as  to  new 
attendance,  swearing  of  jurors,  &c.,  shall  apply  to  inquiries 
under  this  Act. 

Such  is  briefly  a  resume  of  the  Scottish  legislation  of  the 
first  portion  of  the  session  of  1906,  and  we  hope  in  a  concluding 
article,  when  Parliament  has  finished  its  labours,  to  deal  with 
any  additional  Acts  afEecting  Scotland  which  may  be  passed 
after  the  House  meets  on  22nd  current. 


R.  L.  STEVENSON  AS  AN  ADVOCATE. 

And  at  the  Court,  tae,  aft  I  saw, 
Whanr  Advocates  by  twa  and  twa, 
Gang  mterin*  end  to  end  the  ha' 
In  weeg  and  goon, 
To  crack  o'  what  ye  wull  but  law 
The  Imle  forenoon. 

— R.  L.  S,  to  an  Edinburgh  CorreapoTident. 

BoBEBT  Louis  Stevenson,  as  romancer,  essayist,  dramatist, 
and  poet,  is  toleraTbly  well  known  to  most  people.  But 
Stevenson  was  an  advocate  by  profession,  and  the  object  of 
this  paper  is  to  bring  together  aU  the  information  that  can 


Digitized  by  LjOOQ IC 


286  K.   L.   STEVENSON  AS  AN  ADVOCATE.  [Oct 

now  be  found  on  the  subject  of  his  connection  with  the  Scottish 
Bar.  His  biographers  touch  upon  this  matter  very  lightly. 
They  regard  it  (no  doubt  quite  correctly)  as  a  mere  incident 
in  his  career.  Stevenson  was  not  a  lawyer  in  any  true  sense 
of  the  word.  His  was  not  a  legal  mind.  No  doubt  he  once 
aired  his  knowledge  of  law  by  asserting  that  he  knew 
that  "  emphyteujsis "  was  not  a  disease  and  that  "  stilli- 
cide "  was  not  a  crime ;  and  it  is  more  than  likely 
that  he  endeavoured  to  master  the  metaphysical  subtleties  of 
the  immortal  case  of  "  Frog's  Creditors  v.  "ffii  Children  "  1  His 
affections,  however,  were  never  centred  upon  the  law  of  Scot- 
land, and  at  the  earliest  moment  possible  he,  to  use  the  words 
of  one  who  was  a  great  Scottish  advocate,  flung  it  away  "  like  - 
a  dirty  clout." 

His  father  desired  Stevenson  to  follow  his  own  profession 
of  civil  engineer,  but  this  was  not  to  be.  The  father  and  the 
son  discussed  matters.  "  Then,"  says  our  young  hopeful,  "  it 
came  out  I  was  learning  nothing,  and,  on  being  tightly  cross- 
questioned  during  a  dreadful  evening  walk,  I  owned  I  cared 
for  nothing  but  literature.  My  father  said  that  was  no  profes- 
sion, but  I  might  be  called  to  the  Bar  if  I  chose.  At  the  age 
of  twenty-one  I  began  to  study  law."  Here,  then,  is  the 
genesis  of  the  whole  matter.  This  conversation  took  place  in 
the  year  1871,  and  in  November,  1872,  Stevenson  passed  the 
preliminary  examination  for  the  Scottish  Bar.  He  attended 
law  classes  at  Edinburgh  University,  where  he  showed  fair 
ability,  and  he  was  for  some  months  in  the  office  of  a  W.S. 
firm.  About  this  time  it  was  thought  that,  in  place  of  going 
to  the  Scottish  Bar,  he  might  qualify  as  an  English  barrister, 
but  the  proposal  was  abandoned.  On  14th  July,  1875,  he 
successfully  passed  his  final  examination,  and  two  days  after 
was  admitted  as  an  advocate,  he  being  then  twenty-five.  A 
few  days  later  he  received  his  first  complimentary  fee.  Mr. 
Graham  Balfour,  in  his  Life  of  Stevenson,  tells  us  that  a  brass 
plate  with  the  name  of  the  young  pleader  was  affixed  to  the 
door  of  his  father's  house.  No.  17  Heriot  Row,  Edinburgh,  and 
that  he  had  the  fourth  or  fifth  share  in  the  services  of  a  clerk 
whom  he  did  not  know  by  sight.  Mr.  Balfour  adds  that 
Stevenson  had  in  all  four  briefs,  and  that  the  total  of  his  fees 
never  reached  double  figures.  Another  writer  states  the  total 
at  £A  4s.,  and  avers  that  Stevenson  gave  the  odd  shillings  to 
his  mother  as  a  kind  of  luck-penny. 

One  can  picture  the  slim,  delicate  young  advocate  leaving 
Heriot  Bow  every  morning  and  wending  his  way  up  Hanover 
Street  or  Frederick  Street  to  the  Court.     Stevenson  was  not 
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particularly  careful  in  the  matter  of  dress,  but  the  etiquette 
of  his  profession  has  from  time  immemorial  insisted  upon  a 
silk  hat  and  a  white  tie.  The  old  garments  that  he  loved  so 
well,  and  particularly  his  velvet  coat,  would  therefore  not  be 
de  riffueur.  One  may  be  sure  that  he  would  puff  a  cigarette 
on  his  way,  anJ,  like  Samuel  Pepys,  take  note  of  any  odd- 
looking  person  whom  he  might  meet.  We  shall  suppose  that 
he  has  now  reached  Parliament  House,  and  his  own  description 
of  the  Scottish  law  Courts  must  here  be  given.  It  is  inimitable, 
and  is  one  of  the  gems  of  that  inimitable  book,  "  Edinburgh : 
Picturesque  Notes  " — "  A  pair  of  swing  doors  gives  admittance 
to  a  hall  with  a  carved  roof,  hung  with  legal  portraits,  adorned 
with  legal  statuary,  lighted  by  windows  of  painted  glass,  and 
warmed  by  three  vast  fires.  This  is  the  Salle  des  pas  perdus 
of  the  Scottish  Bar.  Here,  by  a  ferocious  custpm,  idle  youths 
must  promenade  from  ten  till  two.  From  end  to  end,  singly 
or  in  pairs  or  Irios,  the  gowns  and  wigs  go  back  and  forward. 
Through  a  hum  of  talk  and  footfalls  the  piping  tones  of  a 
macer  announce  a  fresh  cause  and  call  upon  the  names  of  those 
concerned.  Intelligent  men  have  been  walking  here  daily  . 
for  ten  or  twenty  years  without  a  rag  of  business  or  a  shilling 
of  reward.  In  process  of  time  they  may  perhaps  be  made  the 
Sheriff-Substitute  and  Fountain  of  Justice  at  Lerwick  or 
Tobermory.  .  .  .  More  swing  doors  open  into  pigeon-holes 
where  judges  of  the  first  appeal  sit  singly,  and  halls  of  audience 
wh^re  the  supreme  lords  sit  by  three  or  four.  .  .  .  The 
broadest  of  broad  Scotch  is  now  banished  from  the  bench ;  but 
the  Courts  still  retain  a  certain  national  flavour.  We  have  a 
solemn,  enjoyable  way  of  lingering  on  a  case.  We  treat  law 
as  a  fine  art>  and  relish  and  digest  a  good  distinction.  There 
is  no  hurry;  point  after  point  must  be  rightly  examined  and 
reduced  to  principle;  judge  after  judge  must  utter  forth  his 
obiter  dicta  to  delighted  brethren." 

Stevenson  did  not  make  many  public  appearances  in  Court. 
At  first  he  could  not  screw  up  his  courage  to  the  sticking  point. 
Professor  Bankine,  on  arriving  at  Parliament  House  one  morn- 
ing, met  him  in  a  state  of  agitation,  with  a  "  Petition  "  in  his 
hand.  He  unbosomed  himself  to  Mr.  Rankine;  he  had  been 
instructed  to  go  to  the  bar  of  one  of  the  judges  and  crave  that 
"  intimation  and  service  "  of  the  "  Petition  "  should  be  ordered. 
Professor  Rankine  pointed  out  to  him  the  purely  formal  and 
absolutely  simple  nature  of  the  business  on  hand — "You  go 
into  the  bar,  and  all  you  have  to  say  is,  *  Number  so-and-so, 
my  lord;  petition  so-and-so;  will  your  lordship  order  intima- 
tion and  service  ?  '  "     "  But  that  is  just  what  I  simply  cannot 
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do,"  was  Stevenson's  reply.  So  he  requested  Professor  Rankine 
to  make  the  motion  for  him,  and  this  was  done.  "  A  bad  start," 
you  say,  and  so  it  was,  but  how  like  Stevenson!  He  made 
his  dehtUy  however,  on  a  subsequent  occasion,  and  Mr.  Graham 
Balfour  tells  the  story  in  his  Life  of  Stevenson  already  referred 
to.  When  passing  along  the  street  one  day  Stevenson  came 
face  to  face  with  a  certain  judge,  whom  he  saluted.  Our 
hero  had  just  emerged  from  a  public-house,  and  on  this  occa- 
sion was  dressed  in  a  suit  of  old  clothes.  The  judge  looked 
surprised,  but  acknowledged  the  salute  and  passed  on.  When 
Stevenson  reached  home  he  found  a  letter  with  instructions  to 
appear  in  a  certain  case  next  day  before  this  very  judge.  His 
instructions  were  to  make  a  purely  formal  request  that  the 
case  should  be  restored  to  the  list  of  current  cases.  At  the 
hour  appointed  he  attended  in  his  wig  and  gown,  expecting  to 
find  the  Court  empty,  as  is  usual  when  such  formal  business 
is  transacted.  His  friends,  however,  had  got  wind  of  the 
matter,  and  the  Court  was  crowded.  The  judge  scented  a 
joke,  recognised  his  young  friend  of  the  day  before,  asked  who 
he  was,  and  proceeded  to  require  a  great  deal  of  entirely 
unnecessary  information  about  the  details  of  the  case.  Steven- 
son's ''  instructions "  contained  no  such  information,  and  he 
was  completely  ignorant  of  the  history  of  the  suit.  The 
solicitor  who  had  instructed  him  took  care  to  keep  out  of  the 
way,  and  enjoyed  the  joke  from  the  back  of  the  Court,  until 
at  last  Stevenson's  eye  fell  upon  him,  and  the  judge  was  referred 
to  the  law  agent  for  all  further  facts.  Then  "  counsel "  fled, 
but  doubtless  he  enjoyed  the  fun  as  much  as  any  of  his  friends. 
He  could  always  return  a  Roland  for  an  Oliver.  "I  remem- 
ber," says  Sheriff  Charles  J.  Guthrie,  "  the  eagerness  with 
which  he  retorted  my  warning  against  allowing  his  practice  to 
injure  his  health.  '  Man,  I  got  a  guinea  last  week.  Wait  till 
you,  and  idle  dogs  like  you,  see  what  I'll  do  now  Fve  tasted 
blood  r'' 

Stevenson  seems  to  have  frequented  the  Courts  for  a  few 
months  during  the  winter  sittings  of  1875-1876,  and  then 
he  forsook  the  Parliament  House  altogether.  He  had  asked 
for  bread,  and  he  had  received — ^a  few  guineas.  Perhaps  had 
he  been  like  other  plodders — 

patient,  UboriouB,  slow,  exact — 

he  might  have  held  on.  Perhaps,  by  addressing  Primrose 
League  gatherings  at  Davidsons  Mains  or  Cramond  on  fine 
Saturday  afternoons  he  might  have  become  famous.  Or  he 
might  have  established  a  claim  on  his  party  by  contesting  the 
seat  of  some  Radical  M.P. ;  or  he  might  have  written  a  legal 
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tome.  These  are  all  well-recognised  and  legitimate  avenues 
to  fame  and  fortune.  There  is  a  tide  in  the  affairs  of  even  a 
briefless  advocate  which,  taken  at  the  flood,  might  have  borne 
Stevenson  along  to  become  a  SherifE-Substitute,  or  a  SherifE- 
Principal,  or  a  Judge  in  the  Supreme  Court,  with  the  courtesy 
title  of,  say,  Lord  Swanston !  One  can  never  tell  how  the 
wheel  of  fortune  might  have  turned,  and  it  is  vain  to  speculate. 
Literature  was  Stevenson's  first  and  only  love,  and  the  rigorous 
climate  of  Edinburgh  drove  him  forth  a  wanderer.  Hence- 
forth he  was  destined  by  the  fates  to  be,  not  a  pleader  of  law, 
but  a  man  of  letters,  an  essayist,  poet,  dramatist,  and  story- 
teller. Edinburgh  and  its  piercing  east  winds  were,  for  the 
future,  to  see  little  or  nothing  of  him.  In  Bournemouth,  in 
the  Riviera,  in  America,  and  in  far-off  Samoa  he  was  to  find  a 
home.  In  softer  climes  and  under  more  radiant  skies  he  was 
to  be  an  exile  from  the  land  he  loved  so  well,  and  from  its 
law  Courts,  which  he  did  not  love  at  all. 

Mrs.  Stevenson  (his  mother)  had  a  series  of  her  son's  por- 
traits, beginning  with  childhood  and  ending  with  a  portrait  in 
wig  and  gown.  One  day  she  showed  it  to  her  son  and  told 
him  that  the  series  was  to  be  called  "From  Baby  to  Bar," 
and  that  she  was  goijng  to  start  another  collection,  ''  From  Bar 
to  Baronet."  "  No,  mother,"  her  son  prophetically  answered, 
"  not  '  From  Bar  to  Baronet,'  but  *  From  Bar  to  Burial ' !  " 
Let  us,  however,  rejoice  unfeignedly  that  between  "Bar  and 
Burial  "  Stevenson  had  a  nineteen  years'  lease  of  life.  And 
these  were  indeed  fruitful,  busy  years.  He  then  gave  to  the 
world  "  Dr.  Jekyll  and  Mr.  Hyde,"  "  Treasure  Island,"  "  The 
Bladk  Arrow,"  "Kidnapped,"  "Catriona,"  "The  Master  of 
Ballantrae,"  "Prince  Otto,"  "The  New  Arabian  Nights," 
"Edinburgh:  Picturesque  Notes,"  "Underwoods,"  "A  Child's 
Garden  of  Verses,"  many  brilliant  essays,  and  much  other  valu- 
able work.  One  can  still  remember  the  furore  which  "  Treasure 
Island  "  caused,  and  how  Mr.  J.  M.  Barrie  asserted  that  many 
a  man  had  married  and  become  a  father  for  no  other  reason 
than  that  he  might  have  a  son  to  whom  he  could  present  a 
copy  of  "  Treasure  Island."  And  the  late  Robert  Bichardson, 
in  some  verses  which  are  too  little  known,  thus  mourned  the 
beloved  ^'  Tusitala  "— 

Well  named  "  Master  "  who  red-blooded  story 
Told  with  style  clean  cut  and  crystalline ; 

Steeped  your  pages  in  the  wealth  and  glory 
Of  an  art  most  exquisitely  fine. 

What,  then,  does  it  matter  that  Stevenson  failed  as  an  advo- 
cate?    Had  he  succeeded  he  would,   in  all  probability,  have 
been  little  heard  of  outside  legal  circles.     Fortune  had  some- 
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thing  better  in  store  for  him.  His  non-success  at  the  Bar 
meant  a  great  gain  to  literature,  where  he  found  his  true 
vocation.  His  admirers  can  now  be  counted  by  thousands, 
and  his  niche  in  the  Temple  of  Fame  is  assured.  R.  A.  B. 


REMINISCENCES  OF  GLASGOW  SHERIFF  COURT. 

I. 
The  suggestion  has  often  been  made  to  me  that  reminiscences 
of  the  Sheriff  Court  in  Glasgow  and  its  officers,  and  of  the 
local  Bar,  might  form  interesting  reading  to  the  lawyers  of 
to-day.  I  shall  attempt  to  recount  what  I  know  or  have 
heard  about  those  earlier  days. 

For  several  years  before  1844  the  Sheriff  Court  business  in 
Glasgow  was  conducted  in  an  antiquated  tenement  building 
on  the  west  side  of  Stockwell  Street,  which  was  demolished 
by  the  City  of  Glasgow  Union  Railway  Company,  an  inde- 
pendent company  formed  in  or  about  1864  to  connect  the  lines 
of  the  South- Western  and  North  British  Railway  Companies. 
This  railway  company  was  at  first  treated  with  very  scant 
courtesy.  It  appeared  at  first  to  be  a  contractor's  line,  and  the 
capital  was  largely  found  by  Messrs.  Peto,  Brassey,  &  Co., 
who  constructed  it.  It  brought  many  benefits  to  the  public, 
the  first  being  the  removal  of  the  old  College  and  the  erection 
of  the  new  edifice  at  Gilmorehill.  Next  in  importance  was  the 
construction  of  St.  Enoch  Station  and  its  connecting  lines 
leading  from  the  south  side  across  the  river  and  into  the 
terminus  of  College  Station,  High  Street.  What  the  railway 
companies  called  "  stations  "  up  till  1866  were  certainly  not 
adequate  for  the  traffic  of  that  time.  The  Caledonian  station 
in  Buchanan  Street  still  remains  as  a  type  of  the  original 
railway  termini  as  first  constructed  in  Scotland. 

No  one  regretted  the  removal  of  the  old  Sheriff's  Chambers 
from  Stockwell  Street  as  they  existed  when  Sheriff  Alison 
came  to  Glasgow  in  1835.  The  premises  entered  from  a  pend 
close  in  Strang's  Land  off  Stockwell  Street,  and  consisted  of 
two  storeys,  above  very  shabby  shops.  At  the  head  of  the  entry 
was  a  dingy  public-house,  and  there  certain  of  the  staff  of  the 
Sheriff-clerk's  office  towards  the  afternoon  or  evening  refreshed 
themselves  by  imbibing  a  draught  of  ale  or  spirits.  More  than 
one  of  the  staff  fell  victims  to  the  neighbouring  "  pub.,"  and  on 
one  occasion  the  Sheriff-clerk,  Mr.  James  M 'Hardy,  had  to 
look  for  a  missing  clerk  by  visiting  it. 

The  local  judges  were  three.  Sheriff  Alison  and  two 
Substitutes,  one  of  whom  was  so  scantily  occupied  that  he  found 
time  to  amuse  himself  by  playing  on  his  violin  when  he  was 

Digitized  by  LjOOQ IC 


1906.]    REMINISCENCES  OF  GLASGOW  SHERIFF  COURT.       291 

supposed  to  be  working  as  a  judge.  On  this  same  worthy  the 
practical  joke  was  passed  of  slipping  in  pieces  of  paper  at 
intervals  in  the  record  of  the  evidence,  and  as  these  still 
remained  in  their  places  the  agents  were  able  to  infer  that  the 
Sheriff  had  not  read  through  the  evidence  when  advising  the 
case. 

The  Sheriff-clerk  of  that  day  was  Mr.  James  M'Hardy, 
who  subsequently  became  a  large  property  owner.  He  and 
Mr.  Allan  Fullarton  feued  the  lands  of  Woodside,  and  about 
1836  commenced  the  erection  of  Woodside  Terrace  and 
neighbouring  buildings.  In  those  early  days  the  practitioners 
or  agents  did  not  debate  the  case  on  the  proofs  or  evidence. 
The  arguments  were  in  writing,  and  so  well  were  the  local 
judges  satisfied  with  that  system  that  one  of  the  Substitutes, 
Mr.  Skene,  resigned  his  position  in  1853  because  of  the  innova- 
tion which  brought  about  personal  oral  pleading  before  the 
Sheriff.  This  same  gentleman  may  be  remembered  by  old 
practitioners  as  the  Professor  of  Scots  Law  in  the  Old  College 
in  High  Street.  He  was  somewhat  of  a  recluse,  but  a  faithful 
instructor. 

The  advent  of  Sheriff  Alison  as  Sheriff-Principal  of 
Lanarkshire  led  to  many  improvements.  The  procedure  in  the 
Court  was  quaint  and  required  amendment  to  meet  the  needs 
of  the  community.  The  Small  Debt  Court  had  become 
popular  among  the  poorer  classes,  and  the  jurisdiction  of  that 
Court  was  extended  in  1837  to  £8  Gs.  8d.  The  new  Sheriff  sat 
twice  a  week,  on  Thursdays  and  Saturdays,  and  the  number  of 
cases  dealt  with  required  that  despatch  should  sometimes  accom- 
pany regularity.  The  officer  of  Court,  Ned  Hardie,  who  cried 
the  names  of  the  parties,  was  a  character  in  his  way,  and  his 
sallies  of  wit  were  not  always  consonant  with  the  dignity  of  a 
Court  of  justice.  But  withal,  the  Sheriff  got  through  the 
work  of  the  Court  with  satisfaction  to  the  poorer  litigants, 
and  he  was  always  inclined  to  stamp  with  disapproval  any 
sharp  practice  towards  those  who  needed  protection. 

In  1839  the  Court  was  strengthened  by  the  appointment 
of  Henry  Olassford  Bell  as  Substitute,  an  advocate  who  was 
content  to  discharge  tEe  duties  of  the  office  for  the  then 
miserably  inadequate  salary  of  £400.  Mr.  Bell  remained  in 
this  position  till  1867,  when  he  was  promoted  as  successor  to 
Sir  Archibald  Alison,  and  for  several  years  his  ripe  experience 
and  literary  gifts  enabled  him  to  adorn  the  bench.  Sheriff 
Bell  looked  the  judge,  and  as  a  public  speaker  and  litterateur 
he  was  always  welcomed  and  respected.  His  fame  as  a  poet 
is  perpetuated  in  his  well-known  lines  to  Mary  Queen  of  Scots, 
and  his  happy  wit  is  illustrated  by  the  following  verses  which 
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I  select  from  a  volume  now  out  of  print,  titled  "  Romances 
and  Minor  Poems  by  Henry  Glassford  Bell,"  published  by 
Macmillan  &  Co.  in  1866: — 

RATHER  MORE  THAN   A  MILE. 

We  met  but  an  instant,  she  spoke  but  five  words; 

I  asked  her  the  distance;  she  said  with  a  smile 
Going  straight  thro'  the  heart,  and  a  voice  like  a  bird's. 

Only  sweeter  by  far,  "  Rather  more  than  a  mile.'! 

She  passed — I  went  on — thus  our  chances  we  spurn, 
But  I  thought  in  the  twilight,  when  musing  awhile, 

Ah,  why,  gentle  maiden,  why  did  I  not  turn 

And  go  back  with  thee — "  rather  more  than  a  mile." 

I  shall  wander  away  over  hill  and  through  glade, 
I  shall  meet  with  indifference,  falsehood,  and  guile, 

I  shall  feel,  when  too  late,  with  what  folly  I've  strayed 
From  enchantment  and  thee — "  rather  more  than  a  mile." 

As  a  public  speaker  Sheriff  Bell  was  in  great  request,  and 
to  those  who  were  privileged  to  meet  him  in  a  social  capacity 
he  was  a  "fellow  of  infinite  fancy."  With  his  well-known 
friend,  Sir  Daniel  Macnee,  the  artist,  he  could  enliven  any 
company. 

Another  Sheriff-Substitute  we  can  remember  was  Mr. 
Archibald  Smith,  who  was  a  painstaking  but  not  a  brilliant 
judge,  and  somewhat  short  in  temper.  He  owed  his  promotion 
to  his  marriage  with  Miss  Blackwood,  daughter  of  one  of  the 
publishers  whose  friendship  with  Sheriff  Alison  was  lifelong. 
In  the  days  when  the  Sheriff-Substitute  had  to  record  the 
evidence  in  his  own  writing.  Sheriff  Smith  was  not  very 
qualified  for  this  duty,  but  his  proofs  were  distinctness  itself 
compared  with  the  handwriting  of  Sheriff  Bell.  The  decipher- 
ing of  the  latter's  proofs  was  a  puzzle,  generally  given  to  the 
young  law  apprentices  as  a  severe  test. 

The  fiscal  of  that  period  was  Mr.  George  Salmond,  who 
remained  in  office  till  1856.  He  was  a  capable  official,  and, 
aided  by  Sheriff  Alison  (who  showed  wonderful  capacity 
in  dealing  with  criminals),  the  prosecution  of  serious 
crime  was  with  him  in  good  hands.  As  an  illustration 
of  the  methods  of  those  days  I  may  relate  one  story. 
The  strikes  of  the  year  1838  were,  unfortunately,  mixed 
up  with  serious  crime,  and  so  difficult  was  it  to  get  at 
the  facts  that  the  officials  had  to  track  the  mischief-makers. 
In  this  way  the  unions  of  the  day  and  their  methods  were 
checkmated.  Accompanied  by  Captain  Millar  of  the  police. 
Sheriff  Alison  with  his  clerk,  Mr.  P.  T.  Young,  and  the  fiscal. 
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visited    the    Black    Boy    Close,    a    haunt    of   crime    situated 
near  the  Tontine  Steeple.     With  a  body  of  men  surrounding 
the  tavern,  they  obtained  access  to  the  building,  and,  mounting 
a   ladder,   they  surprised  the   committee  who   were  plotting 
mischief.    Apprehending  some  ringleaders,  they  took  them  to 
the  police  office,  and  this  broke  up  the  cotton  spinners'  strike. 
Unfortunately,  one  man  was  killed  in  Clyde  Street,  and  a  trial 
followed.    Such  was  the  admiration  of  the  Lord  Advocate  and 
others  for  the  young  Sheriff  that  he  was  publicly  thanked  in 
the  Circuit  Court  for  the  means  he  had  adopted  for  stamping 
out  crime.     The  Sheriff  was  a  man  of  great  nerve;  for  years 
he  walked  out  to  Fossil  daily  by  a  dark  country  road,  and 
never  was  assaulted  or  felt  that  he  needed  police  protection. 
In   this   he   contrasted   with   Sheriff  Bell,   who   at  the   time 
of  the  Bread  Biots  in  1849  read  the  Riot  Act  from  a  cab 
window,  while  the  Sheriff-Principal,  on  being  brought  through 
by   a   special   train   from   Lord   Wemyss'   house   at   Gosford, 
immediately  on  seeing  the  state  of  matters  mounted  on  horse- 
back and,  along  with  one  of  the  magistrates,  Bailie  Bobert 
Stewart,  afterwards  known  as  Lord  Provost  Stewart  of  Murdo- 
stoun,  led  the  Yeomanry  and  police  against  the  mob.     This  was 
not  the  only  occasion  on  which  Sheriff  Alison  displayed  great 
determination  in  enforcing  respect  for  the  law.    As  an  illustra- 
tion of  the  lack  of  public  spirit  on  the  part  of  the  Provost 
and  magistrates  of  Glasgow,  the  Sheriff  frequently  referred  to 
their  treatment  of  him  when  he  required  to  see  the  sentence  of 
the  law  carried  out  in  the  case  of  Dennis  Doolan  and  Patrick 
Redding.     These  men  were  sentenced  in  1842  to  be  hanged 
at  the  farm-house  at  Bishopbriggs,  where  they  had  murdered 
a  fellow-workman  engaged  in  the  formation  of  the  Edinburgh 
and  Glasgow  railway  line.     The  Sheriff  of  the  county  had  to 
provide  police  and  see  that  peace  was  maintained  on  the  long 
line  of  march  from  the  prison  at  Saltmarket  to  Bishopbriggs, 
some  four  miles  off.    He  accordingly  secured  the  attendance  of 
infantry  and  artillery,  as  there  were  threats  of  a  disturbance 
by  the  Irish  Catholic  party.       Through  a  crowd  of  tens  of 
thousands  the  courageous  Sheriff  headed  the  military  and  police. 
The  Provost  and  magistrates,  however,  declined  to  accompany 
him,  maintaining  that  they  fulfilled  their  duty  by  attending  at 
the  Court-house  and  delivering  their  prisoners  into  his  custody. 
For  a  time  the  Sheriff  had  to  disburse  a  proportion  of  the 
costs  of  this  imposing  force ;  such  was  the  timid  policy  of  the 
magistrates  of  1842. 

The  existing  County  Buildings  were  erected  in  1842-44, 
from  the  design  of  Clark  &  Bell,  architects,  and  they  showed 
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a  vast  improvement  upon  the  unsuitable  premises  in  Stockwell 
Street.     Wilson  Street  was  then  a  quiet  east-end  street,  and 
was  conveniently  near  the  Central  Police  office.     The  Town 
Council  Chambers  and  the  town-clerk's  offices  formed  part  of 
the  new  building,  and  thus  the  city  and  county  received  com- 
bined accommodation.     The  eastern  side  of  the  building  was 
originally  allocated  to  the  county  and  local  Sheriff  Courts,  the 
western  to  the  City  Chambers.     The  buildings,  when  first  con- 
structed, had  a  fine  architectural  exterior,  but  the  interior  was 
defective.      When  referring  to  this  subject,  we  may  remark 
that    few    public    buildings    of    modern    design    are    satis- 
factory  in  their  interior   details.        The  architecturally  fine 
exterior,  as  a  rule,  shows  great  deficiency  in  internal  arrange- 
ment.    The  difficulty  appears  to  be  to  obtain  a  happy  com- 
bination of  both.      What  is  gained  in  elevation  and  exterior 
decoration  is  lost  in  proper  adaptation  for  everyday  occupa- 
tion.   In  the  past  sixty  years  these  premises  in  Wilson  Street 
and  Ingram  Street  have  been  reconstructed  at  least  five  times. 
The   City   Chambers   of   the   1844   design   have  been  wholly 
abandoned ;  the  west  side  of  the  building,  to  afford  additional 
accommodation  for  the  Sheriff  Court,  was  added  about  thirty 
years  ago;    and,  within  the  past  seven  years,  all  the  original 
interior  has  been  gutted  and  transformed.      Can  we  say  the 
result  is  satisfactory?    The  second  set  of  City  Chambers,  facing 
Ingram  Street,  was  built  of  such  bad  or  rotten  stone  that  it  had 
to  be  almost  rebuilt,  and  the  City  Chambers  of  1870  were  incor- 
porated in  the  Sheriff  Court  Chambers  of  1895.    Then,  again, 
about  1860  a  large  addition  was  made  fronting  Brunswick 
Street  to  accommodate  the  fiscals  and  their  staffs.      All  these 
changes    have    been    effected    at   the    cost   of   the    ratepayers 
and    represent    a    very    substantial    sum    in    local    taxation. 
With  it  all,  so  many  reconstructions  have  introduced  a  patch- 
work   design,    and    even    the    passages    and    staircases    lack 
uniformity.     One  requires  an  education  to  practically  under- 
stand the  geography  of  the  Sheriff  Court  buildings  at  Glasgow. 
The  Sheriff  Court  Act  of  1853,  a  measure  introduced  by 
the  late  Lord  Moncreiff  when  Lord  Advocate,  caused  a  com- 
plete change  in  legal  procedure.    It  did  much  to  improve  and 
facilitate    procedure    and    to    popularise    the    Sheriff    Court. 
Evidence,  which  was  formerly  taken  on  commission  granted  to 
the  Sheriff-clerk  or  his  deputes,  was  thereafter  recorded  by  the 
judge  who  tried  the  case,  and  the  conduct  of  the  action  was 
made  reasonably  speedy  and  cheap.    At  this  time  the  staff'  of 
the  Sheriff-clerk's  office  was  a  good  one,  but  the  Sheriff-clerk 
of  Lanarkshire  was  unknown  and  unseen.     Mr.  John  Drysdale 


Digitized  by  VjOOQIC 


lOOe.]    REMINISCENCES  OF  GLASGOW  SHERIFF  COURT.       295 

rarely  visited  Glasgow — lie  resided  in  Fif eshire ;  his  father,  in 
the  day?  of  George  III.,  had  purchased  the  office  for  some 
£5000,  and  the  son  discharged  the  duties  by  deputes.  It  is 
almost  inconceivable,  but  it  was  the  fact,  that  the  Sheriff-clerk 
for  nearly  fifty  years  enjoyed  a  handsome  income  from  fees, 
and  never  did  anything  personally  to  earn  them.  For  about 
twenty  of  these  years  Mr.  James  M'Hardy  farmed  the  office. 
He  paid  a  fixed  sum  to  Mr.  Drysdale,  having  a  handsome 
income  himself  from  the  excess.  It  was  thought  by  the  acting 
SherifE-clerk  that  the  increase  of  the  Small  Debt  jurisdiction 
would  reduce  the  fees  of  the  office,  but  the  reverse  was  the  case. 
For  some  years  after  1837  there  was  a  most  material  increase, 
but,  of  course,  much  of  this  was  attributable  to  the  great 
increase  in  business  and  the  advance  in  population  and  wealth 
of  the  community. 

Under  Mr.  M'Hardy  was  Mr.  John  Sim,  who  as  depute  had 
charge  of  the  Ordinary  Court  procedure.  Mr.  Alexander 
Pearson,  who  died  so  recently  as  this  year,  came  to  Glasgow 
in  1847,  and  was  for  many  years  in  charge  of  the  Small  Debt 
Court  business,  while  Mr.  James  Gibbons  took  the  general 
work  of  the  department.  These  were  all  capable  officials, 
though  occasionally  inclined  to  formalism.  In  every  case, 
however,  the  profession  was  well  satisfied.  After  Mr. 
M*Hardy's  death  in  1854,  Mr.  George  Sellar  was  Sheriff-clerk 
depute,  and  on  Mr.  Drysdale's  death  in  1874  he  was  deservedly 
promoted  to  the  principal  Sheriff-clerkship.  Mr.  Sellar  was  a 
model  Sheriff-clerk;  indeed,  by  the  profession  generally,  he 
was  looked  upon  as  the  right  man  in  the  right  place.  When 
he  died  in  1896  the  Crown  authorities  had  some  difficulty 
in  selecting  a  successor.  Mr.  John  Downie,  who  had  done 
political  services,  was  appointed,  and  during  the  few  years  of 
his  tenure  of  the  office  gave  much  satisfaction.  The  present 
Sheriff-clerk,  Mr.  W,  Weir  Grieve,  nominated  in  1903,  has 
also  proved  a  trustworthy  and  capable  official,  and  is  much 
esteemed  by  the  solicitors  now  practising  in  the  Glasgow 
Court.  G.  B.  Y. 


^xttXKbXXt. 


Pbinoiplbs  of  thb  English  Law  of  Contract  and  of  Aobnot 
IN  ITS  RBLATiON  TO  CoNTRACTi.  By  Sir  WilHam  R.  Anson, 
Bart,  D.C.L.,  of  the  Inner  Temple,  Barrister  at-law,  Warden 
of  All  Souls  College,  Oxford.  Oxford:  Clarendon  Press. 
(IDs.  6d.) 

This  work,  the  outcome  of  the  introduction  of  the  subject 
of  Contract  into  the  School  of  Jurisprudence  at  Oxford  in 
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1877,  and  of  the  want  of  a  sufficiently  elementary  book  on  the 
subject,  has  gone  through  ten  editions  in  less  than  a  quarter 
of  a  century.  There  are  other  works  on  the  subject  more 
suitable  for  the  practitioner  or  for  the  very  advanced  student, 
but  Sir  William  Anson's  still  occupies  alone  the  position  he 
originally  chose  it  should  occupy.  Dealing  in  turn  with  the 
place  of  contract  in  jurisprudence,  the  formation  of  contract, 
the  operation  of  contract,  the  interpretation  of  contract,  dis- 
charge of  contract,  agency  in  relation  to  contract,  and  contract 
and  ^t^a^i-contract,  it  contains  a  complete,  but  not  detailed, 
statement  of  the  law  of  England — ^no  Scots  authorities  or  cases 
being  referred  to  on  these  points — ^and  it  does  not  confuse  the 
student  by  overloading  the  text  with  references  to  cases,  but 
refers  only  to  recent  and  striking  decisions  illustrating  general 
rules.  In  the  present  edition  the  work  has  been  brought  up 
to  date,  references  to  new  authorities  have  been  added,  and 
some  passages  that  seemed  obscure  have  been  simplified. 
Success  has  attended  the  author's  endeavours  not  to  materially 
increase  the  size  of  the  book  in  the  new  edition — ^a  frequent 
object  of  solicitude  on  the  part  of  authors  and  editors,  and  an 
aim  very  difficult  of  attainment  owing  to  the  rapid  growth  of 
material  that  cannot  be  excluded. 


poftes  fr0m  (Sbinlmrg^* 


Parliament  House,  29th  SeptemheTf  1906. 

Ma.  Lewis  Harcoxjrt  paid  his  promised  visit  to  the  Parliament 
House  early  in  the  month,  and  discussed  with  Lord  Johnston, 
as  representing  the  Court;  Mr.  A.  Grainger  Stewart,  as  repre- 
senting the  Bar;  and  Mr.  Oldreive,  of  the  Board  of  Works, 
the  proposed  alteration^  on  the  Court  rooms,  &c.  Very  little 
has  transpired  concerning  the  intentions  of  the  Treasury,  except 
that  any  alterations  to  be  made  will  simply  be  of  a  t inker ing- 
up  and  patchwork  description,  involving  as  little  expenditure 
of  Government  money  as  is  possible.  It  is  understood,  however, 
that  two  of  the  present  Outer  House  "  bars  " — one  cannot  call 
them  "  Court  rooms " — are  to  remain  as  before,  while  the 
remaining  two  are  to  be  enlarged  to  enable  them  to  be  used  for 
proofs  and  trials;  that  is  to  say,  we  will  have  the  unseemly 
spectacle  very  often  of  seeing  two  judges  of  first  instance  doing 
their  work  in  comparative  comfort,  while  the  other  two, 
especially  if  they  have  proofs  or  trials,  will  each  be  in  a  cribbed, 
cabined,  and  confined  bar,  sitting  in  a  very  unhealthy 
atmosphere.  There  is,  so  far  as  I  can  learn,  to  be  no  Court 
created  for  the  Bill  Chamber  judge  and  junior  Lord  Ordinary, 
and  he  and  his  staff  will  still  continue  to  be  a  peripatetic  body 
and  changing  their  Court  daily.     As  regards  the  rest  of  the 
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Court  accommodation,  it  is  believed  some  more  witnesses*  rooms 
are  to  be  provided  and  a  larger  refreshment  place,  and  that  is 
about  all.  The  clerks'  offices  are  to  remain  as  formerly  at  the 
Register  House,  and  the  barrow  system  of  transfer  of  processes 
to  continue  to  be  as  at  present. 

Then  it  is  understood  the  Congested  Districts  Board  and 
Secretary  for  Scotland  Department  want  some  more  accom- 
modation in  Parliament  Square,  and  some  of  the  minor  offices 
situated  there  are  likely  to  be  transferred  to  the  Register 
House,  where  it  seems  there  are  some  vacant  rooms  to  be  had 
upstairs.  I  question  if  the  whole  alterations  will  cost  more 
than  a  few  thousand  pounds,  and  they  will  leave  things  little 
better  than  they  now  are.  Verily  we  Scotch  are  a  long-sufPering 
people  as  regards  many  of  our  legitimate  and  pressing  wants, 
and  for  this,  as  I  have  said  before,  we  have  only  to  thank  our 
Scottish  M.P.'s,  who  are  extremely  pusillanimous  and  dare  not 
take  the  Treasury  by  the  throat  and  get  some  measure  of  just 
dealing  with  Scotland's  claims. 

Now,  however,  that  something  is  to  be  done,  I  suppose  we 
will  have  to  wait  till  the  Scottish  estimates  pass  next  spring 
before  a  beginning  is  made,  and  I  shall  not  be  surprised  if 
not  till  a  couple  of  years  hence  will  building  operations  be 
commenced  and  the  patchwork  operations  completed  about 
1910. 

I  regret  to  hear  that  it  is  probable  Lord  Dunedin  may  not 
be  in  his  place  at  the  meeting  of  the  Court,  as  he  is  stated  to 
be  in  Cornwall  undergoing  a  course  of  treatment  for  a  gouty 
and  cutaneous  affection,  with  which  he  was  attacked  about  the 
end  of  August.  His  general  health  is  excellent,  but  the  local 
affection  takes  some  time  before  it  yields  to  rest  and  treatment. 

Sheriff  Guy's  memorial  to  the  Treasury  as  to  his  claim  to 
the  position  and  salary  of  the  senior  Sheriff-Subetitute  of 
Edinburgh,  as  successor  to  the  late  Sheriff  Henderson,  has 
created  much  talk  in  legal  circles  here,  and  the  general  impres- 
sion is  that  his  case  is  exceedingly  strong  and  well  put.  But, 
standing  matters  as  they  are,  I  do  not  expect  that  anything 
short  of  a  decree  of  declarator  of  the  Court  will  settle  this 
dispute  in  view  of  the  position  taken  up  by  the  Lord  Advocate 
on  the  appointment,  and  I  learn  that,  if  an  action  can  be 
instituted  to  settle  the  question.  Sheriff  Guy  will  be  prepared 
to  resort  to  that  extreme  measure  in  vindication  of  his  rights. 
Meantime,  I  understand  the  Treasury  are  treating  both  of  the 
Sheriffs-Substitute  on  an  equal  footing  as  regards  salaries,  and 
paying  them  at  the  rate  of  £1200  per  annum. 

I  am  glad  to  see  the  bankruptcy  reform  agitation  continues 
IC 
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in  the  daily  press,  as  it  is  really  time  we  had  some  legislation 
to  stem  the  tide  of  dishonest  trading,  now  so  extremely 
common  both  in  England  and  Scotland,  and  also  to  reform  the 
procedure  and  cut  down  the  expense  of  sequestrations.  As  I 
said  in  my  last  letter,  nothing  short  of  criminal  prosecution 
for  failing  to  keep  books  or  for  ordering  goods  which  the 
bankrupt  knows  he  cannot  pay  for,  will  stay  the  plague  now 
so  prevalent.  The.  expenses  in  sequestrations  should*  also 
be  ruthlessly  cut  down,  as  in  most  instances  where  estates  are 
small  these,  along  with  the  trustee's  commission,  generally 
absorb  most  of  the  assets  and  leave  only  a  very  small  dividend 
to  the  creditors. 

As  regards  the  question  of  notour  bankruptcy,  it  is  matter 
for  regret  that  in  most  instances  it  is  now  simply  created  by 
the  expiry  of  a  charge  without  payment,  and  it  might  be  more 
satisfactory  if,  as  is  the  rule  in  the  case  of  peers  and  certain 
other  privileged  persons,  arrestments  unloosed  for  a  specific 
period,  or  the  execution  of  a  poinding,  should  also  be  necessary 
to  create  a  state  of  notour  bankruptcy.  Another  thing  which  it 
is  desirable  to  abolish  in  sequestration  procedure  is  the  pre- 
liminary Gazette  notice  of  the  presentation  of  a  creditor's 
petition.  Though  these  notices  do  not  go  into  the  daily  press, 
they  may,  I  think,  find  their  way  into  the  trade  protection 
circulars  and  Stubhs^  Gazette.  In  this  way  the  credit  of  a 
debtor  who  is  either  careless  or  absent  from  business  for  a  short 
time,  though  perfectly  solvent,  may  be  seriously  injured  by 
the  Gazette  publication.  There  are  many  other  points  requiring 
amending  legislation,  but  the  whole  subject  is  ripe  for  the 
careful  consideration  of  a  committee  of  business  men  who  are 
conversant  with  the  defects,  anomalies,  and  expense  of  the 
present  system.  Meantime,  however,  there  is  quite  enough 
embryo  legislation  for  Scotland  on  hand  to  occupy  the  Scottish 
executive  for  two  sessions  to  come,  and  I  am  afraid  that  bank- 
ruptcy reform,  like  that  of  the  improvement  of  the  Court  of 
Session,  must  wait. 

The  rolls  of  Court  business,  published  on  the  first  and  second 
box-days  in  the  recess,  show  a  considerable  amount  of  business 
in  the  Outer  House,  while  in  the  Divisions  there  is  something 
very  like  congestion.  Dealing  first  in  order  with  the  Outer 
House,  I  find  Lord  Ardwall  (the  senior  judge)  has  a  small 
procedure  roll  of  five  causes,  but  his  proofs  and  trials  are  fixed 
on  to  14th  November.  Lord  Dundas,  who  comes  next  in  order, 
has  a  procedure  roll  of  14  causes  and  his  engagements  for  proofs 
extend  on  to  23rd  November.  Lord  Johnston's  procedure  roll 
numbers  14  actions,  and  his  proofs  extend  to  15th  November. 
Lord  Salvesen  has  a  procedure  roll  of  16,  while  his  proofs  and 
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trials  extend  on  to  22nd  November.  Lord  Mackenzie,  who  is 
both  junior  Lord  Ordinary  and  Lord  Ordinary  on  the  Bills, 
has,  besides  his  daily  Bill  Chamber  roll,  a  procedure  roll  of 
11  and  proofs,  &c.,  fixed  to  30th  October. 

As  regards  new  business  brought  into  the  Outer  House  in 
vacation,  the  calling  list  published  on  the  first  box-day  (16th 
August)  showed  75  new  actions  called  into  Court,  which  were 
distributed  thus — Lord  Mackenzie  had  8,  Lord  Johnston  9, 
Lord  Dimdas  20,  Lord  Salveseii  21,  and  Lord  Ardwall  17.  On 
the  second  box-day  (27th  September)  the  calling  list  of  Outer 
House  actions  then  published  showed  a  total  of  new  causes 
brought  into  Court  of  98,  distributed  thus — Lord  Mackenzie  19, 
Lord  Johnston  5,  Lord  Dundas  27,  Lord  Salvesen  23,  and 
Lord  Ardwall  24,  giving  a  total  of  173  new  actions  brought 
into  Court  in  the  vacation,  of  which  at  least  120  will  be 
defended.  There  are  15  consistorial  actions  included  in  the 
above  total,  of  which  13  are  for  divorce  and  2  for  separation 
and  aliment. 

The  Inner  House  rolls  disclose  an  amount  of  business  in 
both  Divisions  waiting  disposal  largely  in  excess  of  anything 
I  have  witnessed  for  very  many  years;  indeed,  matters  look 
about  as  bad  as  they  did  prior  to  the  passing  of  the  Court  of 
Session  Act,  1868,  which  had  a  section  providing  a  Court 
for  trying  remitted  causes  with  the  view  of  wiping  out  arrears 
in  the  form  of  Sheriff  Court  appeals,  and  this  Court  has  not 
sat,  as  far  as  I  remember,  for  thirty-five  years.  To  show  how 
congested  the  Inner  House  rolls  are  it  is  only  necessary  to 
say  that  the  First  Division  have  23  cases  on  the  summar  roll 
waiting  for  disposal,  and  in  the  short  roll  there  are  89  appeals 
and  reclaiming  notes  waiting  hearing,  besides  2  in  the  jury 
cause  roll  and  9  in  the  long  roll  (superseded  or  waiting 
wakening  or  revival),  giving  a  total  of  125  causes  waiting  to  be 
heard  on  that  side  of  the  Court.  The  Second  Division  rolls 
disclose  a  summar  roll  of  15,  a  short  roll  of  65,  a  jury  cause  roll 
of  4,  and  a  long  roll  of  11,  making  up  a  total  of  95  causes  waiting 
debate  and  advising.  Besides  this,  there  will  probably  be  100 
new  appeals  and  reclaiming  notes  in  the  single  bills  of  the 
two  Divisions  on  the  first  two  sederunt  days  of  the  session, 
giving  a  gross  total  of  about  320  items  of  appellate  business 
to  be  ^disposed  of  during  a  period  of  about  four  months.  As 
I  have  said  before,  I  do  not  see  how  the  judges  can  ever  overtake 
that  amount  of  business  within  the  winter  session,  and  therefore 
I  shall  not  be  surprised  to  see  Lord  Ardwall  presiding  on  the 
Mondays  during  the  first  weeks  of  the  session  with  Lords 
Johnston,  Dundas,  and  Salvesen  as  his  colleagues  as  a  Court 
for  trial  of  remitted   causes  from  both  Divisions,   consisting 
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entirely  of  appeals  from  the  inferior  Courts,  and  in  this  way 
the  arrears  of  appellate  business  might  be  got  rid  of  by 
Christmas.  This  would  yet  leave  a  roll  large  enough  for  the 
judicial  time  of  the  judges  of  both  Divisions  up  till  20th  March, 
with  a  considerable  margin  over  for  the  summer. 


^qUb  front  l^onbon* 


The  Temple,  29th  Septeinber,  11)06. 
In  the  Edinburgh  "  Notes "  of  the  August  number  of  this 
Review  I  notice  a  subject  dealt  with  which  also  happens  to  be 
a  matter  of  present  controversy  in  England.  This  is  the 
subject  of  imprisonment  for  debt;  but  while  in  Scotland  I 
gather  there  is  a  tendency  to  regret  the  abolition  of  this  pro- 
cedure, in  England  there  is  a  movement,  which  rather  appears 
likely  to  be  ultimately  successful,  to  abolish  it  as  you  hove 
done.  In  a  long  letter  in  the  Times  a  week  or  two  ago,  the 
Secretary  of  the  Humanitarian  League  set  out — in  what  a  pro- 
fessional legal  paper  terms  a  moderate  and  reasonable  spirit — 
the  arguments  for  the  opinion  that  the  system  is  founded  on 
altogether  wrong  principles,  is  capriciously  administered,  and 
does  a  great  deal  of  injustice.  I  need  not  say  that  there  are 
arguments  on  both  sides;  those  for  the  abolition  go  rather  on 
broad  grounds,  such  as  the  anomaly  of  professing  that  imprison- 
ment for  debt  has  been  abolished  when,  as  a  matter  of  fact, 
last  year  over  eleven  thousand  debtors  were  actually  imprisoned 
for  various  periods  up  to  the  maximum  of  six  weeks;  or  that 
these  debtors  have  been  punished  by  what  is  in  effect  a  criminal 
procedure,  and  kept  at  the  expense  of  the  ratepayers  or  tax- 
payers in  order  to  collect  the  ordinary  civil  debts  of  tradesmen. 
Practical  men,  again,  say,  at  any  rate  debtors  are  made  to  pay  • 
who  evidently  intended  to  defraud  their  creditors,  for  the  eleven 
thousand  imprisoned  are  only  a  small  proportion  of  the  Com- 
mittals, over  a  hundred  thousand  actually  made  out,  which 
compelled  the  debtors  to  pay  to  avoid  imprisonment.  That  is 
admitted,  but  the  rejoinder  is  made  that  this  discloses  one  of 
the  anomalies  of  the  system.  It  is  not  so  much  the  debtors 
themselves  that  find  the  money  as  their  friends  or  families  in 
order  to  shield  them  from  imprisonment,  and  the  County  Court 
judges,  who  make  the  orders,  do  so  not  because  the  debtors 
themselves  have  means,  but  because  they  suppose  them  to  have 
friends  and  relatives  with  means ;  so  that  there  is  a  remarkable 
disparity  between  the  practice  in  one  County  Court  district 
and  another.  In  two  districts  equally  large,  and  their  circum- 
stances much   the  same,  one   of  them  will   only  have  a  few 
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hundred  committals,  whilst  the  other  will  have  thousands. 
Some  County  Court  judges  are  almost  enthusiasts  in  exercising 
their  powers,  others  will  not  exercise  them  unless  they  are,  as 
it  were,  forced.  Then  there  is  the  large  question  of  the  credit 
system,  and  it  is  asserted  that  a  bad  system  for  the  working 
classes  is  encouraged  by  the  imprisonment  powers.  On  the 
other  hand,  it  is  said  that  in  many  crises  of  the  working  man's 
industrial  life  he  must  have  credit  or  starve,  and  yet  without 
the  power  of  compelling  him  to  pay  when  he  is  once  more 
prosperous  the  tradesman  could  not  venture  to  give  him  the 
credit  he  wants.  However,  it  would  be  in  vain  to  attempt  to 
give  all  the  pros  and  cons  of  this  vexed  matter. 

Another  controversial  subject  which  is  in  actual  liveliness 
at  present   is,   whether  the   process   of  judicial    separation   in 
matrimonial  causes  should  not  be  abolished  and  divorce  sub- 
stituted in  those  cases  where  these  orders  are  now  made.      A 
further  point  in  connection  with  this  is  whether  the  police  magis- 
trates, who  in  London  alone  grant  annually  many  thousands  of 
these  orders,  should  be  entrusted  with  the  powers  of  summary 
divorce  in  lieu  of  those  they  now  exercise.     During  last  sittings 
the  President  of  the  Divorce  Court,  in  a  judicial  separation  case 
before  him,  pointed  out  with  great  seriousness  the  evils  which 
arise  from   the   separation   of   married   persons   who   are   still 
prevented    from    re-marriage.       About    the    same    time    Mr. 
Plowden,  a  well-known  metropolitan  magistrate,  discoursed  on 
the  same  class  of  evils  as  illustrated  in  the  lower  ranks,  with 
whom  he  has  most  to  do.      A  few  days  ago  Mr.  Plowden  had 
before  him  a  case  which  again  prompted  him  to  a  similar  public 
utterance.     A  wife  obtained  a  separation  order,  with  alimony, 
founded  on  her  husband's  cruelty.      The  man  then  cohabited 
with  another  woman.     The  English  law  allows  a  wife  to  obtain 
a  divorce  on  the  ground  of  her  husband's  adultery  coupled  with 
desertion.      But  it  has  been  held  that  separation  from  the  wife 
under  a  separation  order  cannot  be  treated  as  desertion  and 
coupled  with  his  adultery  as  a  cause  for  divorce,  so  that  the 
wife  in  this  case  had  not  the  divorce  remedy.      Now,  see  what 
happened.     The  wife  committed  an  act  of  adultery,  and  then 
the  outraged  husband  refused  to  pay  her  alimony  any  longer, 
and  this  he  was  held  entitled  to  do.     Thus  the  wife  was  deprived 
of  her   support   and   her   children    were  handed    over   to   the 
husband,  who  was  living  in  regular  cohabitation  with  another 
woman.      The  moral,  as  pointed  out  by  Mr.  Plowden,  is  that 
if  the  wife  had  been  granted  divorce  in  the  first  instance  she 
might  have  made  a  regular  marriage,  and  been  saved  from  the 
poverty  and  degradation  now  her  only  prospect.     It  is  hardly 
necessary  to  say  that  if  any  attempt  were  made  to  alter  the 
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marriage  laws  there  would  be  an  immense  outcry,  especially 
from  those  who  hold  the  view  that  in  no  case,  while  both  parties 
are  alive,  should  either  of  them  be  allowed  to  re-marry.  The 
secular  point  of  view,  which  looks  only  at  the  matter  with 
common  sense,  practically  is  in  absolute  opposition  to  the 
ecclesiastical  sacramentarian  view,  and  the  expectation  of 
reform  of  the  marriage  laws  in  the  practical  sense  seems  hope- 
less. But  it  is  another  matter  whether  divorce  should  be  quite 
so  summary  a  procedure  as  Mr.  Plowden  advocates. 

I  must  mention  another  topic,  which  brings  together  the 
Divorce  Court  and  the  Magistrates'  Courts.  Last  sittings  Sir 
Gorell  Barnes  announced  that  in  future  no  sketching  of  parties 
or  of  witnesses  would  be  allowed  to  be  done  for  publication  in 
newspapers.  He  did  not  give  as  his  reason  the  pandering  to  the 
vulgar  curiosity  of  newspaper  readers,  but  the  bad  effect  he 
declares  it  has  on  the  way  witnesses  give  their  evidence,  thus 
affecting  the  administration  of  justice.  One  can  understand  it 
makes  some  of  them  nervous,  whether  there  are  other  less 
obvious  effects  produced  I  cannot  say.  The  metropolitan 
magistrates  are  also  intending  to  follow  Sir  Gorell  Barnes'  lead 
and  not  allow  sketching  in  their  Courts.  I  have  not  heard  of 
any  further  step  in  this  direction,  but  why  should  not  the 
rule  be  applied  in  the  higher  Courts,  and  especially  at  the  Old 
Bailey?  Sketches  of  prisoners  and  witnesses  here  fill  some 
of  the  popular  penny  weekly  papers,  and  often  appear  in  the 
cheaper  daily  papers.  Then  there  may  be  an  inquiry,  such 
as  the  Townshend  case,  which  established  a  record,  I  should 
think,  in  sketching.  There  will  still  remain  the  snapshot, 
which  is  now  so  much  used  to  gratify  the  public  curiosity,  but 
this,  of  course,  has  never  been  allowed  in  the  Court  itself. 

One  more  controversial  matter — The  English  against  the 
Scottish  oath.  It  has  some  really  droll  incidents.  Celluloid- 
covered  Bibles  are  being  largely  ordered.  They  will  wash; 
but  how  often  will  they  be  washed?  One  asks  if  the  usher 
will  solemnly  use  water  and  disinfectants  after  each  application 
to  the  lips  of  a  witness — otherwise  what  is  the  good?  But  it 
would  be  extremely  comical  to  see  this  operation  in  open 
Court.  Probably  it  would  become  a  struggle  between  usher 
and  charwoman  who  should  wash  the  book  after  the  day's 
business,  and  most  likely  it  would  never  get  washed  at  all. 
I  remember  reading  somewhere  of  a  distinguished  lawyer  who 
discovered  by  accident  that  a  book  long  used  for  taking  the  oath 
was,  in  fact,  a  dictionary.  A  lady  taking  part  in  this  dis- 
cussion asserts  that  she  discovered  exactly  the  same  thing  when 
she  attended  with  her  husband  to  be  sworn  in  some  matter 
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at  the  Probate  Court  offices  not  long  ago.     One  objection  taken 
is  that  the  judge  himself  must  stand  up  to  administer  the 
Scottish  oath.     I  fancy  hitherto,  in  the  rare  cases  of  administer- 
ing it,  that  has  been  left  to  the  usher.      No  doubt,  with  all 
the  talk  about  the  sanctity  of  the  oath,   an   English  judge 
thinks  it  infra  dignitatem  of  him  to  administer  it.      This  is 
the  effect  of  association,  of  course.      It  is  suggested  that  the 
old  practice  of  touching  the  book,  not  kissing  it,  should  be 
revived.      I  do  not  know  if  this  would  not  require  another 
Act  of  Parliament.     Others  are  arguing  for  the  substitution  of 
declarations,  and  the  abolition  of  the  oath  altogether.      There 
is  very  much  less  oath-taking  in  legal  proceedings  than  there 
used  to  be  in  older  days.      The  occupation  of  the  inen  with 
straws  in  their  boots,  described  in  one  of  Dickens'  stories,  has 
gone  with  the  fictitious  procedure  which  gave  occasion  to  them. 
The  affidavit  has  also  been  superseded  in  many  cases  by  the 
statutory  declaration,  which  involves  the  penalties  of  the  oath, 
at  least  the  temporal,  if  they  are  made  falsely,  and  there  would 
probably  be  little  noticeable  difference  if  the  declaration  were 
taken  instead  of  the  oath  in  Court.      Logically,   if  there  is 
anything  in  the  oath  it  ought  to  be  sufficient  of  its  own  strength 
to  prevent  perjury,  but  it  never  has,  even  in  days  more  super- 
stitious than  our  own.      It  has  always  had  to  be  backed  up 
by  temporal  j)enalties,  and  most  people  think  of  those  when 
they  take  the  oath.      There  are  those  who  are  prevented  by 
their  own   self-respect   from   giving   false   evidence,    and   the 
oath  is  not  necessary  for  them.     The  support  of  the  oath  comes 
from  the  ecclesiastical  school  of  thought,   and  not  from  the 
common-sense  utilitarians. 

There  are  several  items  of  biographical  or  obituary  interest 
I  ought  to  mention.  Mr.  John  Shiress  Will,  K.C.,  who,  I  think, 
is  known  in  Scotland  as  long  the  member  for  the  Montrose 
Burghs,  has  at  the  age  of  sixty-six  been  made  a  County  Court 
judge.  Mr.  Will  has  been  better  known  as  a  parliamentary 
counsel  and  author  than  as  a  practitioner  in  the  general  Courts 
of  law. 

In  the  month  in  which  Lord  Brampton  enters  on  his 
ninetieth  year  Mr.  Richard  Harris,  K.C.,  Lord  Brampton's 
biographer,  has  died;  a  much  younger  man.  Mr.  Harris  had 
a  fair  but  not  a  large  practice.  He  was  a  legal  author  in  a 
field  in  which  he  had  very  few  rivals.  Lord  Brampton's 
biography  was  quite  a  characteristic  work,  and  his  books  on 
advocacy,  such  as  **  Hints  on  Advocacy,"  "  Illustrations  of 
Advocacy,"  are  favourite  books  with  all  young  students  who 
are  ambitious  of  becoming  Cicero  or  Hortensius, 
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The  Oriental  and  the  Western  inet  in  a  remarkable  fashion 
in  the  person  of  Mr.  Woome  Chunde  Bonnerjee,  who  has 
recently  died.  He  practised  before  the  Judicial  Committee  on 
Indian  appeals.  His  real  estate  in  the  United  Kingdom  'is 
over  £8000.  This  he  could  not  leave  by  the  laws  of  England  to 
such  "  pious  uses  "  as  he  left  his  real  estate  to  in  Calcutta.  That 
he  has  left  to  Indian  beneficiaries,  subject  to  keeping  up  tho 
worship  of  certain  deities  of  his  country  and  family.  And  yet 
he  directs  that  his  sons  are  to  be  educated  at  Rugby  and  Oxford, 
as  his  eldest  son  had  been,  who,  by  the  way,  is  a  student  at 
the  Middle  Temple,  and  that  his  daughters  are  to  be  educated 
at  Girton  and  Newnham,  as  his  elder  daughter  had  been. 


Glasgow. — Mr.  Robert  Morgan,  jun.,  intimates  that  he  has  com- 
menced business  as  a  solicitor  at  21  Hope  Street  in  partnership  with 
Messrs.  Kay  &  Kinloch.  The  firm-name  will  be  Kay,  Kinloch,  & 
Morgan. 

Me-ssrs.  Wm.  Cochran  &  Son  intimate  that  they  have  assumed  as  a 
partner  Mr.  J.  TuUis  Cochran,  a  son  of  the  senior.  The  business  will 
be  carried  on  under  the  same  firm-name. 

Mr.  Fred.  J.  Mackenzie  intimates  that  he  has  assumed  as  a  partner 
Mr.  W.  S.  Colville,  M.A.,  LL.B.(Edin.).  Mr.  Colville  gained  his  legal 
experience  in  the  offices  of  Messrs.  C.  <fe  D.  Mactaggart,  solicitors, 
Campbeltown ;  Messrs.  Steedman  &  Ramage,  W.S.,  Edinburgh ;  and 
Messrs.  Thomson  <fe  Towers-Clark,  solicitors,  Glasgow,  in  the  last  of 
which  offices  he  acted  as  managing  clerk.  The  business  is  to  be  carried 
on  under  the  firm-name  of  F.  J.  Mackenzie  &  Colville. 

Clydebank. — Mr.  Andrew  Duncan  has  commenced  practice  as  a 
solicitor  at  23  Dumbarton  Road,  Dalmuir. 

Motherwell. — Messrs.  Alex.  L.  Wright  &  Co.  have  dissolved 
partnership  as  at  30th  September.  Mr.  Wright  continues  to  carry  on 
business  at  4  Clyde  Street,  and  Mr.  Norman  Gentles,  B.L.,  is  carrying 
on  business  in  Muir  Street. 

Perth. — Mr.  A.  M.  Sneddon  has  assumed  into  partnership  Mr. 
William  Ebenezer  Ritchie,  of  the  office  of  Messrs.  Condie,  Mackenzie, 
&  Co.,  W.S.,  and  Mr.  William  Munro,  who  has  been  for  many  years 
his  principal  assistant,  and  has  also  latterly  acted  as  his  procurator. 
The  business  will  continue  to  be  carried  on  under  the  old  firm-name 
of  Pinkerton  <fe  Sneddon,  at  25  George  Street,  Perth,  and  at  High 
Street,  Newburgh,  Fife,  as  formerly. 
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THE  ANNUAL  MEETING  OF  THE  INCORPORATED  LAW 

SOCIETY. 

We  have  repeatedly  expressed  the  view  that  the  annual 
meetings  of  the  Society  will  never  carry  appreciable  weight 
until  they  are  made  truly  representative  of  the  opinions  of  the 
individual  members.  Nominally  every  member  has  the  right 
to  attend  and  vote  at  the  annual  meeting,  which  is  held  in 
each  year  at  a  different  centre  or  in  a  cycle  of  centres  through- 
out Scotland.  One  year  it  is  held  at  Edinburgh  another  year 
at  Glasgow,  then  perhaps  in  succeeding  years  at  Aberdeen, 
Dundee,  Dumfries,  Stirling,  Greenock,  or  Perth,  beginning 
again  in  much  the  same  rotation.  We  cannot,  however,  shut 
our  eyes  to  the  fact  that,  as  a  rule,  the  meetings  are  attended 
only  by  the  members  of  Council  and  by  a  handful  of  local 
law  agents.  When  we  say  that  the  proceedings  are  monotonous 
and  dull  and  that  they  seldom  reach  a  higher  level  than  the 
registration  of  the  opinions  of  the  Council,  we  have  only 
exhausted  half  the  charge.  The  meetings  have  a  tendency 
which  is  positively  mischievous.  The  Council,  the  members  of 
which  often  constitute  the  majority  of  the  members  in  attend- 
ance, practically  control  the  election  to  their  own  body,  or, 
if  they  do  not  do  so,  the  law  agents  of  the  place  where  the 
meeting  happens  to  be  held  have  in  their  own  hands  the  election 
of  councillors  for  the  whole  of  Scotland.  Under  the  present 
system  the  result  is  not  in  the  least  surprising.  It  is  unreason- 
able to  expect  that  a  law  agent  practising,  say,  in  Stomoway, 
should  give  up  three  days  of  his  time  to  travel  to  Dumfries  to 
attend  a  meeting  in  which  he  can  have  at  most  the  mildest 
possible  interest.  It  is  unnecessary,  however,  to  take  an 
extreme  case.  Experience  has  shown  that  scarcely  any  member, 
unless  he  happens  to  be  a  member  of  Council,  will  travel  twenty 
miles  to  attend  a  meeting. 

There  surely  must  be  a  remedy  for  all  this,  and  this  year's 
meeting  at  Perth  gives  a  clear  indication  of  wher6   it  lies. 
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The  Perth  meeting  was  much  above  the  average  for  two 
reasons.  Firstly,  the  burning  question  of  registration  of  title 
was  the  principal  subject  of  discussion,  and,  secondly,  the 
members  in  Glasgow  had  held  a  sectional  or  district  meeting 
a  few  weeks  previously  and  had  granted  proxies  for  the  purpose 
of  giving  effect  to  their  views  at  the  annual  meeting  of  the 
Society.  The  principal  object  of  the  proxies  was  to  promote 
through  the  Council  the  permanent  institution  of  such  sectional 
meetings  in  all  parts  of  Scotland,  in  order  that  bj''  means  of 
proxies  from  the  members  of  the  section  the  annual  meeting 
might  be  made  actively  representative.  The  result  was  apparent 
at  the  ver\^  outset  of  the  Perth  meeting.  But  for  the  Glasgow 
proxies,  which  far  outnumbered  the  attendance  at  the  meeting 
itself,  Glasgow,  which  in  the  past  has  been  rep^-esented  by  three 
members  of  Council,  would  have  had  its  representation  reduced 
to  two,  and  possibly  even  to  one.  Glasgow  has  shown  its 
moderation  by  contenting  itself  with  three  members  of  Council 
instead  of  the  seven  to  which,  in  proportion  to  membership, 
it  is  entitled,  and  it  would  certainly  have  been  a  hard  fate  had 
its  already  scanty  representation  been  further  reduced  by  a 
chance  vote  at  a  non-representative  meeting.  The  value  of  the 
representative  element  is  further  shown  by  the  fact  that  the 
holder  of  the  Glasgow  proxies,  though  himself  a  strong  sup- 
porter of  registration  of  title,  announced  that  68  per  cent,  of 
his  constituents  were  opposed  to  it  and  that  the  proxies  would 
be  used  accordingly. 


THE  CONGESTED  DISTRICTS  BOARD. 
Since  this  Board  was  instituted  in  the  year  1897  it  has  per- 
formed a  large  amount  of  useful  and  beneficial  work  in  the 
districts  embraced  within  the  sphere  of  its  operations.  By 
the  statute  which  brought  it  into  existence,  it  was 
created,  iiiter  alia,  for  the  pur])ose  of  aiding  and  assisting 
agriculture,  dairy  farming,  breeding  of  live  stock  in  congested 
districts,  for  providing  seed,  potato  seed,  oats,  imple- 
ments, and  dairy  utensils,  and  machinery  for  making 
cheese  and  butter,  aiding  migrations,  &c.,  also  for  pur- 
chasing and  subdividing  land,  assisting  fishermen  and 
erecting  dwellings  for  them,  providing  breakwaters,  boat 
shelters,  improving  lighthouses,  providing  boat  slips,  and 
developing  spinning  and  weaving,  and  other  home  industries, 
Ac,  in  the  counties  of  Argyll,  Sutherland,  Inverness,  Ross, 
Caithness,  Orkney,  and  Shetland.  The  Board  consists  of  the 
following  members,  viz.,  \\\e  Right  Honourable  John 
Sinclair,  M.P.,  Secretary  for  Scotland;  Sir  Reginald  Macleod, 
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K.C.B.,  Under-Secretary  for  Scotland;  James  Patten 
Macdougall,  chairman  of  the  Local  Government  Board ;  Angus 
Sutherland,  chairman  of  the  Fishery  Board;  David  Brand, 
Sheriff  of  Ayrshire  and  chairman  of  the  C^rofters  Commission ; 
James  N.  Forsyth,  of  Quinish,  Tobermory ;  William  Mackenzie, 
Trantelmore,  Forsinard ;  and  Norman  M.  Macleod  of  Macleod, 
r.M.G.  The  secretary  is  Mr.  R.  R.  Macgregor,  I.S.O.,  of 
H.M.  Exchequer,  and  he  has  three  clerical  assistants  in 
performing  his  duties. 

The  eighth  report  of  the  Commission,  recently  published, 
deals  at  great  length  with  the  operations  of  the  Commission 
since  it  was  instituted  under  the  several  heads  of  (1)  a  general 
statement;  (2)  changes  on  the  Board;  (3)  field  of  operations; 
(4)  funds  of  the  Board ;  (5)  powers ;  (6)  holdings,  migration, 
and  fishermen's  dwellings ;  (7)  improvement  of  agriculture  and 
live  stock ;  (8)  aid  to  fishery ;  (9)  works ;  (10)  home  industries ; 
and  (11)  accounts.  TTnder  these  several  heads  are  given  an 
elaborate  and  exhaustive  statement  of  the  work  of  the  Commis- 
sion, which  will  well  repay  careful  perusal  by  those  interested 
in  the  prosperity  and  advancement  of  the  conditions  of  life  of 
the  inhabitants  in  the  several  portions  of  the  Highlands  and 
Islands  over  which  the  operations  of  the  Commission  extend; 
but  it  is  impossible  here  to  do  more  than  glance,  in  passing, 
at  some  of  the  various  projects  of  amelioration  and  assistance 
which  the  Board  has  tried  to  carry  out  or  had  under  its 
consideration  and  action. 

The  annual  income  of  the  Board  amounts  to  £35,000,  of 
which  £15,000  is  derived  from  the  Local  Taxation  Account  for 
Scotland  and  £20,000  voted  by  Parliament  for  each  financial 
year.  Any  other  income  derived  by  the  Board  arises  from 
repayments  of  loans,  rents,  bank  interest,  &c.  From  the 
summary  of  the  results  of  the  operations  of  the  Commissioners 
given  in  the  appendix,  it  is  found  that  during  the  eight  years 
of  these  operations  they  have  obtained  small  holdings  for  1150 
settlers.  As  the  Commissioners  point  out,  a  land  purchase 
scheme,  based  upon  a  portion  of  this  small  annual  subsidy  of 
£35,000,  must  necessarily  be  experimental,  and  necessitated 
great  caution  in  their  operations. 

Seven  years  after  the  institution  of  the  Commission, 
viz.,  in  1904,  when  their  accumulated  funds  permitted, 
the  Commission  purchased  estates  in  Kilmuir  and  Glen- 
dale,  Skye,  and  much  of  their  attention  has  been  devoted 
to  the  re-sale  of  small  holdings  on  these  estates.  In  Glendale 
new  holdings  have  been  formed,  and  these,  as  well  as  the  old 
crofts  and  remaining  farm  lands,  have  been  sold  to  the  previous 
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tenants  on  the  estates.  In  Kilmuir  this  has  not  been  possible, 
as  the  crofters  there  are  applying  to  the  Crofters  Commission 
for  re-valuation  of  their  holdings,  and,  until  that  is  done,  little 
progress  can  be  made  in  that  direction.  The  total  sums 
expended  between  1st  April,  1898,  and  31st  March,  1906,  for 
the  purchase  and  adaptation  of  land  suitable  for  small,  holdings 
and  for  loans  for  house  building  for  settlers  in  these  lands 
amount  in  all  to  £175,144  6s.  3d.,  all  of  which  has  been  wholly 
paid  out  of  income. 

In  the  opinion  of  the  Commissioners,  no  offer  of  special 
distribution  of  seed  or  potatoes  during  the  spring  of  1906  was 
deemed  necessary  within  the  districts  falling  under  the  scope 
of  the  Commission.  They  also  chronicle  with  satisfaction  that 
there  is  much  improvement  in  live  stock  in  the  congested 
districts  from  the  introduction  of  bulls,  rams,  and  stallions, 
while  minor  operations  in  poultry,  bee-keeping,  Ac,  have  been 
carried  on  during  the  year  with  satisfactory  results. 

During  the  past  year  the  Commission  have  offered  grants 
of  £1983  in  aid  of  the  construction  of  marine  works,  such  as 
a  sea  channel  at  Burra  Isle ;  a  breakwater  at  St.  John's  Head, 
Caithness ;  a  small  pier  and  boat  slip  at  Breaclete,  in  Bernera, 
and  other  extensions.  They  also  offered  grants  of  £1376  9s.  3d. 
for  roads  and  paths  and  £2907  9s.  5d.  for  miscellaneous  works, 
amounting  together  to  £6266  18s.  8d.  Up  to  the  date  of  the 
report  the  Commissioners  have  been  responsible  for  the  annual 
maintenance  of  nineteen  minor  lights,  on  which  during  the 
year  there  was  expended  £782  2s.  8d.  Liability  has  also  been 
taken  to  a  maximum  amount  of  £449  10s.  for  telegraph  exten- 
sions, and  £17  10s.  for  money  orders  and  savings  bank  offices. 
As  regards  the  three  schemes  for  providing  lads  and  young 
women  with  opportunities  of  training  out  of  their  homes,  these 
were  duly  prosecuted,  with  the  following  results  for  the  year, 
viz.,  122  young  men  have  got  situations  in  trades,  such  as 
engineers,  shipwrights,  joiners,  &c.,  and  the  majority  of  these 
are  doing  well.  As  regards  young  women,  22  of  these  haye 
been  admitted  to  the  Training  Home  at  Aberdeen  opened  in 
August,  1905,  of  whom  12  have  obtained  good  situations  from 
the  institution. 

During  the  eight  years  from  1st  April,  1898,  to  31st  March, 
1906,  the  Commissioners  state  they  have  offered  the  following 
grants: — For  marine  works,  £45,966  15s.  7d. ;  roads,  bridges, 
and  paths,  £45,735  19s.  5d. ;  for  minor  lights,  sea  marks,  and 
for  miscellaneous  works,  £13,566  lis.  8d.,  or,  in  all,  a  sum  of 
£105,269  6s.  8d. 

As  regards  subdivision  of  farms,  the  Commissioners  make 
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an  important  statement  on  this  subject,  which  we  may  as  well 
quote  verbatim,  as  it  seems  to  us  to  have  some  bearing  on  the 
proposed  Scottish  land  legislation  so  much  in  discussion  in  the 
newspapers  at  the  present  time.     The  Commissioners  say — 

The  main  difficulties  which  face  the  subdivision  of  farms  aud 
the  formation  of  crofts  are  the  cost  caused  by  the  system  of  sheep 
stock  valuations  and  the  provision  of  money  for  the  erection  of 
buildings,  fences,  roads,  Ac.  Crofter  applicants,  otherwise  quite 
suitable,  have  no  money  to  pay  for  the  extra  cost  set  upon  stock  at 
valuation  over  and  above  market  value.  These  crofters  who  have 
no  stock  of  their  own  would  in  most  cases  have  difficulty  in  paying 
even  market  prices  for  sheep,  while,  on  the  other  hand,  many  land- 
owners, however  willing  to  let  out  crofts,  could  not  meet  the  loss 
which  sheep  clearances  in  these  circumstances  would  involve.  Then, 
again,  men  desirous  of  becoming  crofters  seldom  have  capital  available 
for  house  building  and  other  necessary  outlays  for  the  adaptation  of 
the  land  to  the  purpose  in  view. 

The  Commissioners  note,  however,  the  success  which  has 
attended  their  efforts  in  assisting  Sir  A.  Campbell  Orde  in 
North  Uist,  where  no  fewer  than  56  small  holdings  have  been 
created  and  let  to  crofters  and  cottars  on  his  estate.  This 
would  have  been  impossible  had  not  the  (V)mmissioners  stepped 
in  and  made  grants  for  buildings,  loans,  and  fencing,  while 
2  farms  have  also  been  divided  into  56  crofts  by  Lord  Fincastle 
in  Harris.  This  also  has  been  due  to  the  aid  given  by  the 
Commissioners. 

As  regards  Lewis,  the  Commissioners  report  they  have  spent 
considerable  sums  on  roads,  piers,  and  the  like,  but,  notwith- 
standing every  effort  on  the  part  of  all  concerned  in  this,  the 
most  congested  part  of  the  Hebrides,  it  is  found  that  none  of 
the  squatters  or  crofters  will  emigrate  to  the  mainland.  They 
have,  however,  helped  in  the  formation  of  61  holdings  on  lands 
in  Lewis. 

Besides  their  large  purchase  schemes  in  Skye,  the  Commis- 
sioners have  helped  several  cases  of  subdivision  of  farms  there, 
as  well  as  enlargements  of  existing  holdings,  such  as  the  sub- 
'division  of  a  large  farm  of  Macleod  of  Macleod  into  17  holdings, 
7  of  which  are  large  areas,  while  13  crofters'  holdings  have 
been  enlarged  by  Lady  Macdonald,  and  a  farm  belonging  to 
Mr.  Macdonald  of  Skeabost  has  been  divided  into  36  holdings 
occupied  by  19  crofters.  Little,  however,  has  been  done  to 
relieve  congestion  in  Argyll,  while  in  Inverness  Lord  Lovat 
has  divided  2  small  farms  into  7  crofts,  with  the  aid  of  the 
Board.  In  Ross-shire  Sir  Kenneth  Mackenzie  of  Gairloch  has 
let  2  farms  for  an  extension  of  the  holdings  of  16  adjoining 
crofters  on  his  estate,  while  9  crofters  in  Lochbroom  got  their 
holdings  enlarged  mainly  through  the  instrumentality  of  the 


Digitized  by  LjOOQ IC 


310  THE   CONGESTED    DISTRICTS   BOARD.  [Nov. 

Board.  In  Caithness  Captain  Sinclair  has  formed  more  crofts 
and  enlarged  existing  crofts  for  47  tenants,  while  the  Commis- 
sion has  enabled  5  crofters  on  the  E-atter  estate  to  obtain  an 
enlargement  of  their  holdings.  In  Orkney  and  Shetland,  by 
a  scheme  of  an  exceptional  nature  at  Whalsay  Island,  the 
Commissioners  gave  a  grant  whereby  106  tenants  obtained  new 
holdings  from  the  proprietor,  Mr.  Bruce.  By  their  efforts  the 
Commissioners  have  altogether  been  enabled  to  aid  in  the 
formation  of  437  holdings  and  enlargements  of  holdings  in 
co-operation  with  landlords. 

The  lands  purchased  under  their  statutory  powers 
by  the  Commissioners  were  as  follows: — (1)  In  1899  a 
farm  in  Strathnaver,  containing  12,116  acres,  which 
cost  £10,546.  This  land  was  sold  to  23  settlers.  (2)  In 
1900,  3000  acres  were  purchased  on  Barra  from  Lady 
Cathcart  for  £3500,  which  were  re-sold  in  25  agricultural 
holdings  of  an  area  suitable  to  the  wants  of  the  district,  and  in 
33  holdings  of  smaller  size  adapted  for  fishermen.  (3)  In  1902, 
GO  acres  of  land  on  the  island  of  Vatersay,  Barra,  were  pur- 
chased for  £600  to  aiford  ground  for  50  cottars  there  to  grow 
potatoes;  and  (4)  in  1904,  as  we  have  said,  2  large  estates  in 
Skye  were  acquired — Glendale,  20,000  acres,  by  public  roup 
at  £15,000  (the  upset  price) ;  and  Kilmuir,  of  43,600  acres,  at 
a  cost  of  £80,000.  With  reference  to  those  purchases,  the 
report  contains  the  following  important  statement:    - 

As  regards  the  desire  of  tlie  crofters  to  possess  their  holdings,  we 
have  some  reason  to  doubt  wliether  crofters,  especially  in  the  West  High- 
lands, are  really  desirous  of  becomiug  the  owners  of  the  holdings 
they  occupy.  Many  of  them  look  upon  the  crofting  tenure  as  in 
many  respects  as  good  as  or  better  than  ownership.  Besides,  an 
extensive  purchase  of  land  in  crofter  occupation  without  some 
assurance  of  repurchase  might  lock  up  funds  which  we  have  no 
statutory  power  to  lay  out  on  buying  land  for  any  other  purpose  than 
re-sale  under  the  Act.  Accordingly,  we  embarked  upon  our  recent 
purchases  of  estates,  having  in  all  alx>ut  600  crofter  tenants,  with 
some  liesitation. 

As  regards  their  position  and  powers  in  virtue  of  the  Con- 
gested Districts  Act,  we  find  that  the  Commissioners  succinctly 
sum  up  their  position  in  the  following  sentences :  —  **  Though  in 
the  ordinary  administration  of  property  we  can  let  lands 
pending  a  final  settlement,  on  statutory  lines  we  have  no  power 
to  act  permanently  as  landlords.  '  Again,  the  Commissioners 
tersely  state  the  case  of  the  crofters  thus — "  On  the  other  hand, 
crofters  who  are  in  the  enjoyment  of  the  right-s  conferred  by 
the  Crofters'  Holdings  Acts  compare  these  with  the  advantages 
offered  by  a  purchase  scheme,  and  seem  not  unnaturally  disposed 
to  act  with  caution." 
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With  regard  to  complaints  made  both  in  the  press  and  on 
platfoiins  that  the  Commissioners  had  done  very  little  in  the 
way  of  land  settlement,  and  reference  having  also  been  made 
to  the  operations  of  the  Irish  Conge-sted  Districts  Board  as 
showing  better  results,  the  Commissioners  point  out  that  there 
can  be  no  comparison  between  Ireland  and  Scotland,  as  the 
problems  before  both  Boards  are  different,  because  (a)  in 
Ireland  the  command  of  money  is  practically  unlimited,  seeing 
payments  are  made  out  of  the  funds  of  the  Land  Commission, 
and  (h)  that  tenants  are  ready  to  purchase  in  Ireland,  while  in 
Scotland  there  is  no  appearance  of  any  general  desire  to  buy, 
but  rather  the  contrary. 

Such  is  a  brief  and  very  imperfect  summary  of  the  work 
of  the  Congested  Districts  Board  during  the  past  eight  years — 
a  work  which  does  not  deserve  to  be  slighted  or  belittled,  as 
has  recently  been  the  fashion  in  the  columns  of  certain  news- 
papers and  by  uninstructed  critics,  and  it  only  remains  for 
us  briefly  to  summarise  the  receipts  and  payments  of  the  Board 
during  that  period.  The  administrative  payments,  including 
salaries,  travelling  and  incidental  expenses,  amount  to  £13,500 
128.  lid.,  or  about  £1G87  per  annum,  of  which  salaries  amount 
to  £8092;  travelling  expenses,  £4366  12s.  6d. ;  and  incidental 
expenses,  £1041  Ss.  2d.  Agricultural  grants  amounted  to 
£36,291;  land  and  migration  loans,  £25,014;  grants  and  other 
expenditure,  £146,528  8s.  Id. ;  fishery  loans,  £30  10s. ;  grants 
and  expenditure,  £6683  Is.  2d. ;  lighthouses,  piers,  roads,  &c., 
grants  and  other  expenditure,  £80,064  17s.  6d. ;  construction  of 
a  road  from  Stornoway  to  Carloway,  £1985 ;  industries  grants, 
£1955  5s.  4d. ;  construction  of  certain  piers,  £4932 ;  mainten- 
ance of  minor  lighthouses,  £5980  14s. :  total  payments, 
£322,965  18s.  8d.  The  receipts  were  as  follows:  — Annual  sum 
out  of  local  taxation  account,  £135,000;  sums  voted  by 
Parliament,  £155,068;  interest  on  bank  balances,  £12,211 
138.  lOd. ;  agricultural  miscellaneous  receipts,  £10,355  16s.  lOd. ; 
land  and  emigration,  repayment  of  loans  and  interest,  £2416 
188.  Id. ;  miscellaneous  receipts,  £20,306  10s.  6d. ;  fisheries, 
repayment  of  loans  and  interest,  £15;  miscellaneous  receipts, 
£591  Is.  5d. ;  lighthouses,  roads,  piers,  &c.,  £411  14s.  lOd. ; 
industries  miscellaneous  receipts,  £179;  construction  of  road 
from  Stornoway  to  Carloway,  grant  in  aid,  1897-98,  £1485 ; 
construction  of  certain  piers,  £4392 ;  total,  £342,972  15s.  6d. 
There  was  thus  a  balance  at  3l8t  March,  1906,  of  £20,006 
168.  lOd. 

A  number  of  valuable  appendices  are  printed  at  the  close 
of  the  report  giving  full  details  of  the  various  branches  of 
activity  during  the  year,  and  clearly  demonstrating  that  this 
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Board  is  one  of  the  most  practical  and  effective  ever  brought 
into  existence  by  Parliamentary  legislation  to  deal  with  very 
difficult  social  and  economic  problems.  The  report  also  dis- 
closes that,  there  has  been  altogether  during  these  eight  years 
a  great  amount  of  care  and  anxiety  and  very  prudent 
administration  of  public  money,  which  cannot  be  too  highly 
praised.  In  short,  we  think  the  Congested  Districts  Board 
has  during  the  eight  years  of  its  administration  earned  the 
grateful  thanks  of  its  countrymen,  instead  of  its  achieve- 
ments being  described  as  ineffective  and  unimportant  by  those 
who  are  either  in  ignorance  or,  at  least,  have  a  very  elementaiy 
knowledge  of  the  work  passing  through  the  hands  of  the 
Commissioners  and  their  subordinates.  In  a  recent  speech 
at  Inverness,  the  Lord  Advocate  (Mr.  Thomas  Shaw)  said,  "  As 
to  the  Congested  Districts  Board,  I  confess,  when  I  think  how 
it  was  hampered,  I  am  surprised  that  it  has  been  able  to  do 
so  much." 


THE  RIGHT  TO  TAKE  ROAD  MATERIAL. 
The  statutory  powers  of  taking  material  for  their  roads,  vested 
in  the  road  authorities  (now  the  County  Council)  by  the  road 
Acts,  is  justified,  no  doubt,  on  the  grounds  of  necessity  and  the 
compensating  benefits  that  lands  derive  from  having  the  means 
of  intercommunication  efficiently  maintained;  but  they  impose 
on  landed  proprietors  a  burden  which,  unless  exercised  in  a 
reasonable  spirit  and  with  a  due  regard  for  his  interests,  may 
entail  some  hardship.  The  power  is  twofold — First,  to  search 
for,  dig,  and  carry  away  materials  for  making  or  repairing  any 
turnpike  road  and  the  footpaths  thereof,  building  bridges,  &c. ; 
and,  second,  to  carry  the  same  through  the  ground  of  any 
person.  No  compensation  is  allowed  when  the  materials  are 
taken  from  any  common  land,  open,  uncultivated  land  or  waste, 
either  for  surface  damages  or  for  the  value  of  the  materials 
removed,  except  when  stone  so  taken  is  used  for  building,  when 
it  must  be  paid  for;  and,  when  the  materials  are  removed 
through  or  over  inclosed  or  arable  land,  the  damage  done  must 
be  compensated. 

The  same  powers  are,  with  certain  exceptions,  given  with 
regard  to  the  materials  on  the  inclosed  land  of  any  person 
where  suitable  material  may  be  found,  but  surface  damage  done 
to  the  lands  from  whence  such  materials  shall  be  dug  or 
carried  away,  or  over  which  the  same  shall  be  carried  or  landed, 
must  be  paid  for. 

Before  materials  can  be  taken  (not  searched  for)  from 
inclosed  land — from  which  the  same  shall  not  previously  have 
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been  in  use  to  be  taken — the  proprietor  and  occupier  have 
an  opportunity  of  being  heard.  Provision  is  made  for  notice 
being  served  upon  them  to  appear  before  the  Sheriff  or  any  two 
Justices  of  the  Peace,  who  have  power  to  authorise  or  prohibit 
the  taking  of  materials,  or  to  *'  make  such  order  as  they  shall 
think  fit."  Materials  required  for  the  private  use  of  the  owner 
or  occupier  are  in  every  case  excepted. 

It  will  thus  be  seen  that  the  authorities  may  take  materials 
from  common,  open,  uncultivated  land  or  waste  without 
notice,  permission,  or  compensation ;  but  that,  when  they  come 
to  inclosed  land,  notice  is  required,  judicial  permission  must 
be  got  (failing  agreement),  and  compensation  for  surface 
damage  is  exigible. 

These  statutory  provisions  have  been  the  subject  of  inter- 
pretation in  several  cases  by  our  Courts,  and  it  may  be  inter- 
esting to  note  shortly  the  effects  of  the  decisions.  First,  then,  as 
illustrating  the  spirit  in  which  the  statutory  power  is  to  be  exer- 
cised, we  have  the  opinion  of  Lord  Justice-Clerk  Moncreiff  in 
LydVs  Trustees  v.  Forfarshire  Road  Trustees,  9  R.  792,  18th 
March,  1882.  The  pursuers  objected  to  stones  being  taken 
from  the  beds  of  the  rivers  Posen  and  Esk  ex  adverso  of  their 
estate  of  Inverquharity.  His  lordship  said — '*  I  think  that  the 
privilege  of  the  trustees  is  intended  to  be  innoctuz  utilUatis, 
The  trustees  are  not  meant  to  have  any  right  to  the  detriment 
of  the  landowner;  on  the  contrary,  the  privilege  is  to  be  con- 
fined to  places  where  no  damage  will  be  done.  Within  that 
limit  there  is  no  reason  for  excluding  any  part  of  the  whole  area 
from  the  privilege."  After  holding  that,  if  the  stones  were 
required  for  the  proprietors'  use,  it  would  be  a  good  answer 
to  the  claim  of  the  trustees  to  take  them  from  that  place,  he 
proceeded — "  To  carry  out  the  right  of  the  trustees  regulation 
will  be  necessary,  since  there  is  so  much  variation  in  the  con- 
dition of  the  place  from  time  to  time.  That  the  road  trustees 
would  ever  go  vexatiously  and  dig  out  the  channel  of  a  river  is 
out  of  the  question,  and  it  is  equally  out  of  the  question  that 
there  should  be  need  for  a  constant  resort  to  a  Court  of  law. 
We  shall  prepare  an  interlocutor  under  which  the  rights  of 
parties  may  be  regulated  from  time  to  time,  unless  the  parties, 
having  now  heard  our  views  upon  the  legal  questions  raised, 
can  see  their  way  to  arrange  this  matter."  In  another  case 
(Hendersan^s  Trustees  v.  Dunfermline  District  Committee,  24th 
November,  1899,  37  S.L.R.  119),  Lord  Justice-Clerk 
Macdonald  said — "  Such  a  statute  must,  I  think,  be  very 
strictly  interpreted,  so  as  to  keep  its  operations  within  the 
narrowest  limits  that  can  be  given  to  it  consistently  with 
reasonable  interpretation  of  its  language." 
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The  choice  of  Sheriff  or  J. P.  Court  for  the  hearing  of  the 
application  for  permission  to  take  materials  will  lie  with  the 
applicants,  and  no  power  api>ears  to  be  given  to  transfer  the 
hearing  of  applications  from  one  Court  to  another;  but,  where 
opposition  is  likely,  the  notice  should  be  served  for  the  Sheriff 
Court,  and,  although  no  provision  is  made  for  the  manner  of 
hearing,  it  is  thought  that  condescendence  and  answers  may 
be  ordered.  Whitsan  v.  Eastern  District  Committee  of  County 
Council  of  Perth,  6th  February,  1897,  U  S.L.R.  395,  decided 
that  no  notice  is  required  to  entitle  the  authorities  to  search 
for  stone;  all  they  require  to  give  notice  of  is  their  intention 
to  take  materials  from  the  lands.  Where  several  years  prior 
to  the  passing  of  the  General  Turnpike  Act  {Graham  v. 
Renfreioshire  Road  Trustees,  29th  May,  1851,  13  D.  1012) 
road  trustees  had  been  in  the  use  of  taking  stones  from  a 
quarry,  during  which  time  two  other  Acts  were  in  force  author- 
ising this  to  be  done,  on  notice  being  given  to  the  proprietor 
or  occupier  of  the  ground,  it  was  held  that,  in  order  to  be  freed 
from  the  necessity  of  giving  notice,  in  terms  of  the  general 
Act,  it  was  not  necessary  to  prove  that  the  previous  use  had 
been  preceded  by  notice  in  terms  of  the  prior  statutes,  but  that 
it  was  sufficient  to  prove  that  the  use  had  been  with  the  know- 
ledge and  sanction  of  the  occupier  and  without  hindrance  from 
the  proprietor. 

As  to  the  method  of  working,  it  is  to  be  observed  that  the 
operations  in  the  quarry  are  to  be  confined  strictly  to  searching 
for,  digging,  and  carrying  away  the  materials,  and  the  pre- 
paration of  the  metal  in  the  quarry  by  means  of  a  metal- 
crushing  machine,  for  road  purposes,  is  not  allowed  (Sheriff 
Gloag,  Whitson  v.  Perthshire  Road  Trustees,  29th  December, 
1887,  4  Sh.Ct.Kep.  42).  The  same  ruling  was  given  by  the 
First  Division  [Henderson  s  Trustees  v.  Dunfermline'  District 
Committee  of  Fife  County  Council,  14th  May,  1896,  33  S.L.ll. 
559),  the  ground  of  their  decision  being  that  defenders,  by 
introducing  a  stone-breaking  machine  into  the  quarry,  were 
imposing  on  the  proprietor  a  new  burden  not  authorised  by  the 
statute.  Lord  President  Robertson  said — "  I  do  not  think  that 
there  is  anything  in  the  word  *  materials,'  for  I  think  it  is  used 
in  the  sense  of  raw  material,  and  it  is  a  complete  satisfaction  of 
the  powers  given  by  the  statute  to  hold  that,  having  sought  for 
and  found  the  materials  in  such  form  that  they  can  be  carried 
away,  the  road  trustees  shall  carry  them  away,  and  the  pro- 
prietor be  relieved  of  their  presence."  Blasting,  however,  is 
allowed  {Whitson  v.  Perthshire  County  Council,  6th  February, 
1897,  34  S.L.ll.  395),  as  the  authorities  are  entitled  to  do  what 
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is  usual  and  necessary  to  remove  the  stone,  and  blasting  is  an 
operation  usual  and  necessary  for*  that  purpose.  The  same  case 
decided  that  the  Act  imposes  no  limit,  except  the  requirements 
of  the  roads,  on  the  amount  of  stone  which  may  be  taken,  but 
the  Court  has  no  power  to  dedicate  for  all  time  the  whole  of  a 
large  inclosed  field  to  the  operations  of  the  District  Committee. 

It  has  not  been  decided  how  far  the  authorities  may  go  in 
cutting  up  an  estate  by  roads  when  exercisinjr  their  right  of 
carting  materials  over  it,  but  it  is  thought  that  the  carting  of 
materials  over  one  estate  taken  from  another  would  only  be 
allowed  when  no  reasonable  access  could  be  got  to  the  stone 
by  that  other  estate.  It  has  been  held,  however,  in  the  Sheriff 
Court  (Sherift*  C^omrie  Thomson  in  GuiliVs  Trustees  v.  Forfar 
District  Koad  Trustees,  2  Sh.Ct.Rep.  283)  that  where  a  fenced- 
oif  road  to  a  quarry,  opened  by  the  trustees  in  the  middle  of 
a  field,  had  the  effect  of  cutting  the  field  in  two,  they  were  not 
liable  in  damages. 

LydVs  Trustees  {supra)  decided  that  **  lands  "  include  the 
beds  and  channels  of  rivers;  but  opinions  were  expressed  [fer 
incurtam  in  Grahame's  Curator  Bonis  v.  St.  Cyrus  District 
Committee  of  the  County  Council  of  Kincardine,  2f3rd  February, 
1900,  37  S.L.ll.  479,  that  that  decision  deserved  reconsidera- 
tion. The  question  in  Grahame's  case  was  whether  a  bank  of 
shingle  lying  upon  the  bank  of  a  river  (above  the  level  of  its 
bed),  which  was  bounded  by  the  river  and  by  a  strip  of  pasture 
land,  which  in  turn  was  bounded  by  a  fence  extending  at  both 
ends  to  the  river  bank  and  meeting  it  at  points  respectively 
some  distance  above  and  some  distance  below  the  shingle  bank, 
was  inclosed  land.  The  Court,  while  doubting  whether  it  was 
laud,  assumed  for  the  purposes  of  that  case  that  it  was  so, 
held  that  it  was  inclosed,  and  that  stone  could  not  be  taken 
from  it  in  any  event  if  required  for  the  private  use  of  the 
proprietor  or  occupier. 

Estate  purposes  will  probably  be  the  most  common  "  private 
use,"  excluding  the  authorities,  but  it  was  held  in  Graham  v. 
Renfrewshire  Road  Trustees,  21st  February,  1849,  11  D.  G82, 
that,  when  the  proprietor  was  in  the  practice  of  selling  his 
stone,  this  was  a  private  use  in  the  meaning  of  the  statute. 
But  in  Yeats  v.  Taylor,  1863,  1  M.  221,  the  CouH  were  of 
opinion  that  chips  of  stone  which  had  accumulated  in  large 
heaps,  in  the  process  of  quarrying  blocks,  were  not  **  required 
for  the  private  use  of  the  owner  or  occupier,''  and  could  be 
taken  without  payment. 

An  orchard,  garden,  lawn,  policy,  nursery  for  trees,  planted 
walk  or  avenue  to  any  house,   are  absolutely  excluded  (and 
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inclosed  ground  planted  as  an  ornament  or  shelter  to  a  house  is 
also,  unless  materials  have  been  in  use  to  be  taken  therefrom) 
from  the  area  where  searching,  digging,  and  carrying  opera- 
tions may  be  carried  on;  but,  on  an  interpretation  of  the 
statute  {Ramsden  v.  YeatSy  6  Q.B.D.  583),  it  has  been  held 
that  the  exception  is  not  extended  to  the  carting  away  of 
material  got  elsewhere.  In  LyelVs  Trustees^  above  referred  to, 
when  dealing  with  another  exception  in  the  same  portion  of 
the  section,  the  Lord  Justice-Clerk  held  that  the  words, 
'*  unless  where  materials  have  previously  been  in  use  to  be 
taken,''  are  intended  to  qualify  not  the  words,  ''  such  materials 
not  being  required  for  the  private  use  of  the  owner  or 
occupier,"  but  the  subsequent  words  only,  *'  such  land  or 
ground  not  being  an  orchard,  garden,"  and  so  on;  but 
Henderson^s  Tntstees,  also  above  referred  to,  dealing  likewise 
with  interpretation,  decided  that  '*  previously  in  use  "  means 
previously  to  the  ground  having  been  brought  within  the 
excepted  subjects,  not  previously  to  the  passing  of  the  statute ; 
and  that  the  excepting  clause,  ''  unless  where  materials  have 
been  previously  in  use  to  be  taken  by  said  trustees,"  only  refers 
to  such  ground  as  is  immediately  described  after  **  nor,"  viz., 
'^inclosed  ground  planted  as  an  ornament  or  shelter  to  a 
house,"  although  not  part  of  the  policies,  and  that  it  may 
reasonably  be  read  as  applying  to  ground  not  of  the  nature 
of  any  of  those  specified,  but  only  ground  which,  for  purposes 
of  ornament,  has  been  planted  other  than  the  policies;  in 
short,  that,  although  there  may  be  plantations  which  are  orna- 
mental or  give  shelter,  these,  if  not  part  of  the  policies,  are 
not  to  be  absolutely  protected  like  gardens,  avenues,  &c.,  but 
are  only  to  be  exempted  from  the  road  trustees'  powers  if  they 
have  not  been  used  as  places  for  obtaining  road  material.  And 
in  LyelVs  Trustees y  before  noticed,  the  limitation  of  the  power 
to  take  materials  such  as  are  not  required  for  the  private  use 
of  the  owner  or  occupier  was  held  to  apply  to  all  cases  whether 
the  trustees  had  been  in  use  to  take  material  or  not. 


REMINISCENCES  OF  GLASGOW  SHERIFF  COURT. 

II. 

The  procedure  forms  and  pleadings  in  the  Sheriff  Courts  were 
much  improved  and  simplified  under  the  Act  of  1853,  which 
was  introduced  by  the  then  Lord  Advocate,  James  Moncreiff, 
who  ultimately  presided  in  the  Second  Division  as  Lord 
Justice-Clerk  from  1869  to  1888.  The  position  of  the  procura- 
tors forming  the  local  bar  rose  in  importance.     Hitherto  there 
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had  been  little  intercourse  between  the  judges  and  the  agents, 
proofs  were  taken  on  commission,  the  Sheriff  never  saw  the 
witnesses,  and  the  agents  seldom  met  the  Sheriff,  except  when 
discussing  motions  and  adjustments  which  often  gave  rise 
to  keen  argument.  The  pleadings  were  arguments  more 
verbose  than  relevant,  and  reflecting  all  the  peculiarities 
of  the  draftsman.  There  was  no  living  contact  between  judge 
and  pleader,  which  is  invaluable  as  establishing  the  strength 
of  the  litigant's  case  on  the  one  hand  and  the  weakness 
of  that  of  his  opponent  on  the  other.  Hence  the  Sheriff 
Court  at  Glasgow  benefited  by  the  radical  change  of  1853, 
and  thereafter  it  was  resorted  to  by  the  intelligent  and  increas- 
ing mercantile  community  as  their  forura  eonveniensy  and  in 
most  instances  the  litigants  were  satisfied  with  the  tribunal 
for  settlement  of  their  rights.  Sir  Archibald  Alison  did  much 
to  create  this  public  confidence.  In  many,  indeed  in  most, 
cases  he  showed  his  respect  for  the  efficiency  of  the  local  bar 
by  selecting  from  among  its  members  such  men  as  Sheriffs 
Steele,  Strathem,  Logie,  and  Galbraith.  By  personal  experi- 
ence of  their  ability  as  pleaders  and  lawyers,  he  learned  that 
they  were  deserving  of  promotion  to  judgeship,  and  in  every 
instance  his  patronage  proved  well  bestowed.  One  can  recollect 
that  for  a  time  the  Edinburgh  bar  did  not  cordially  approve 
of  the  system;  up  till  1850  the  Sheriffs-Substitute  had,  with 
rare  exceptions,  been  chosen  from  among  the  advocates; 
latterly  and  since  the  1876  Act,  which  transferred  the  right 
of  appointment  to  the  law  o£Scers,  there  have  been  fewer 
promotions  from  the  local  bar.  I  may  refer  to  the  selection, 
over  fifty  years  ago,  of  Mr.  Hugh  Barclay,  a  member  of  the 
Glasgow  Faculty,  and  Mr.  George  Baillie,  also  of  the  same 
Faculty,  for  the  positions  of  Sheriff-Substitute  at  Perth  and 
Dunblane  respectively.  The  former  ranked  as  one  of  the  most 
popular  of  local  judges,  and  earned  the  respect  of  all  classes 
of  the  community.  In  more  recent  times  the  appointment 
of  Mr.  David  D.  Balfour  and  Mr.  T.  A.  Fyfe,  both  raised  from 
the  Glasgow  bar,  justified  the  choice  and  emphasised  the 
advantage  of  the  previous  practice  of  selecting  a  local  prac- 
titioner for  the  onerous  duties  of  the  Sheriffship. 

A  public  recognition  of  Sheriff  Alison's  services  came  to 
him  when  he  was  gazetted  a  baronet  in  June,  1852.  The 
powers  that  were  in  Edinburgh,  represented  by  the  Lord 
Advocate  and  partly  inspired  by  the  Lord  Justice-Clerk 
(John  Hope),  who,  for  some  personal  motives,  showed  dislike 
to  Alison  throughout  his  later  years,  saw  fit  to  represent  that 
there  was  no  precedent  for  the  promotion  of  a  Sheriff  to  an 
Edinburgh  judgeship.    One  would  have  thought  the  argument 
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was  all  the  other  way.  The  SherifE  had  been  sounded  as  to 
being  Solicitor-General,  but  he  chose  wisely  not  to  accept  the 
oflSce.  He  was  then  about  sixty  years  of  age,  and  the  change 
of  oflSce  might  result  in  loss  of  prestige  and  means,  as  the 
next  change  of  Government  would  involve  retiral.  There  is 
no  reason  why  the  tenure  of  the  Sheriff-Principalship  of 
Lanarkshire  should  not  qualify  for  the  higher  oflBce  in  Edin- 
burgh. Seven  years'  experience  as  an  appeal  judge  in  Glasgow 
is  certainly  good  training  for  the  office  of  Lord  Ordinary  on 
the  Bills.  The  duties  of  the  latter  are  easier.  A  Supreme 
Court  judge  has  about  three  months  of  vacation  leisure,  and 
every  Monday  for  golf  or  other  recreation.  His  emoluments 
are  £3500,  while  the  harder- worked  Sheriff  of  Lanarkshire  is 
paid  only  £2000. 

In  1856  the  fiscal,  Mr.  George  Salmond,  died,  and  Mr. 
William  Hart  was  promoted,  along  with  the  late  Mr.  P.  T. 
Young,  to  the  joint  fiscalship.  Both  gentlemen  were  well 
qualified  for  their  duties,  but  Mr.  Young  preferred  his  old 
post  as  Sir  Archibald's  private  secretaiy  or  clerk  and  auditor 
of  the  Court.  Accordingly,  he  retired  from  the  fiscalship 
after  two  years'  service,  and  his  best  friends  knew  that  the . 
work  of  the  public  prosecutor  was  uncongenial  to  his  nature. 
The  appointment  of  Mr.  John  Gemmel  as  joint  fiscal  followed 
in  1858.  He  was  a  Glasgow  procurator,  and  soon  showed  his 
fitness  for  the  office.  Until  1876,  when  he  was  appointed  the 
first  stipendiary  magistrate  of  Glasgow,  Mr.  Gemmel  ranked  as 
the  fittest  of  fiscals;  his  attention  to  detail  and  never-ceasing 
energy  were  appreciated  by  judges,  counsel,  and  agents  alike, 
and  the  great  criminal  trials  of  Dr.  Pritchard  for  poisoning  and 
of  Jessie  Maclachlan  for  murder  showed  that  the  prosecution 
of  criminals  was  in  capable  hands.  We  can  still  remember  the 
almost  hopeless  difficulty  which  one  experienced  in  defending 
a  criminal  in  the  Sheriff  Court  when  Mr.  Gemmel  was  prose- 
cutor, in  one  notable  instance,  when  he  and  the  presiding 
judge.  Sheriff  Galbraith,  took  occasion  to  censure  a  jury  for 
considering  the  evidence  after  its  close,  and  during  luncheon, 
and  then  finding  the  accused  "  not  guilty/'  It  afforded  us  not 
a  little  satisfaction  to  differ  from  both,  and  to  thank  the  fifteen 
good  men  and  true  for  their  liberation  of  an  innocent  client. 
It  was  not  often  that  Fiscal  Gemmel  failed  in  getting  a  verdict. 
These  are  old  stories  now,  but  the  great  Glasgow  trials  of 
Madeleine  Smith,  Dr.  Pritchard,  and  Jessie  Maclachlan  were 
rich  in  circumstantial  and  scientific  evidence  and  legal  skill. 
The  Crown  prosecutors  and  the  defenders  were  able.  I  may 
be  pardoned  for  referring  in  some  detail  to  the  case  of 
Madeleine  Smith.     She   was   a  young  lady   moving   in   good 
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society.     Her  father  was  a  man  desersredly  respected,  and  the 
circumstances  were  tragic  in  the  extreme.     For  eight  days  in 
June,  1857,  Miss  Smith  was  on  trial  before  three  judges,  this 
being  the  only  case  for  many  years  in  which  more  than  one 
judge  presided.     The  correspondence  between  the  accused  and 
her    lover,    Pierre    Emile    L'Angelier,    was    voluminous,    and 
towards  the  close  revealed  a  terrible  depth  of  passion  on  the 
part  of  the  lady  and  a  cruel  unkindness  on  the  part  of  her 
lover.    It  brought  from  her  a  cry  of  despair  as  she  thought  of 
her  treatment  by  one  who  had  trifled  with  her  love  And  virtue, 
and    the   revengeful    motive   was   apparently    disclosed.      The 
defence  was  conducted  by  the  late  Mr.  Daniel  Forbes,   who 
spent  months  in  the  work.     The  leading  counsel  on  that  side 
was  Mr.  John  Inglis,  who  became  Lord  President  in  1859,  and 
who  was  a  judge  of  the  (^ourt  of  Session  for  thirty-one  years. 
One  of  the  junior  counsel  was  Mr.  George  Young,  who  adorned 
the  bench  from  1874  to  1905,  nnd,  admitted  to  the  Faculty  of 
Advocates  so  far  back  as  1840,  he  still  survives  at  the  age  of 
eighty-seven  as   the   doyen  of  the  judges   of   Scotland.     The 
trial  of  Madeleine  Smith  was  ably  conducted  by  every  one. 
Jt  was  considered  that  Inglis*  speech  was  a  masterpiece  of 
forensic  eloquence,  and  the  verdict  of  "  not  proven  "  met  the 
justice  of  the  case.      Again  the  superiority  of  our  Scotch  pro- 
cedure was  illustrated.     The  English  verdict  of  "  not  guilty  " 
was  not  appropriate,  and  what  can  justify  the  rule  that,  in  a 
complicated  issue  involving  the  life  of  a  fellow-being,  the  jury 
should  be  unanimous  in  their  verdict? 

The  crime  of  Dr.  Pritchard  was  expiated  in  -July,  1865 — 
the  last  public  execution  in  Scotland.  The  inhuman  audacity 
of  the  prisoner  was  marvellous ;  his  callous  indifference  towards 
his  wife  and  mother-in-law  could  only  be  rivalled  by  the 
Medicis  and  the  Borgias,  and  it  is  to  be  hoped  that  these 
poisoning  tragedies  will  become  as  unknown  as  trials  for 
witchcraft. 

To  turn  to  another  subject,  we  may  refer  to  the  rise  and 
progress  of  the  Glasgow  Juridical  Society,  which  was  originated 
in  November,  1847.  The  first  chairman  was  Mr.  P.  T.  Young, 
and  the  place  of  meeting  was  the  lower  hall  in  Glassford  Street 
in  the  Trades  House  buildings.  The  clerks  and  apprentices-at- 
law  at  that  time  felt  that  they  had  grievances.  The  initial  idea 
was  the  improvement  of  their  positions.  They  could  not  well 
ask  an  employer  to  head  their  organisation,  and  their  choice 
fell  on  Mr.  Young,  who  was  a  neutral,  and  also  a  favourite 
with  both  law  agents  and  clerks.  Among  the  first  promoters 
of  the  society  was  Mr.  Peter  Macleod,  who  is  still  hale  and 
hearty  as  an  octogenarian.     He  called  the  meeting,  and  was 
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the  first  secretary.  Mr.  Matthew  Aikman  and  Mr.  Young 
suggested  the  starting  of  a  society  like  the  Juridical  in  Edin- 
burgh, and  at  a  later  meeting  the  rules  were  adopted.  Mr.  A. 
B.  Shand,  then  a  law  clerk,  became  an  active  member,  and 
at  one  of  the  first  meetings  he  enlivened  the  business  by  singing 
a  good  Scotch  song.  Mr.  Thomas  Stout  also  assisted  at  the 
starting  of  the  society.  The  Sheriff  was  applied  to,  and  the 
new  society  obtained  the  use  of  the  Ordinary  Court  hall,  where 
for  nigh  fifty  years  the  society  held  its  meetings.  Sheriffs 
Alison,  Bell,  Dickson,  Clark,  Berry,  and  Guthrie  have  each  in 
turn  been  president  of  the  Juridical  Society,  and  at  many 
interesting  annual  dinners  have  they  presided.  The  society 
early  attracted  attention,  and  its  members  have  often  been 
addressed  by  the  leaders  of  the  law,  both  English  and  Scottish. 
We  may  instance  the  great  occasion  when  Chief-Justice 
Coleridge,  'ithe  silvery  tongued,"  addressed  the  society,  and 
later  on  Lord  Herschell,  who  was  Lord  Chancellor  in  1893. 
Mr.  A.  B.  Shand's  career  was  a  great  success;  he  went  to  the 
bar  and  was  a  judge  of  the  Court  of  Session  between  1873  and 
1890,  and  he  ultimately  became  a  law  lord  in  the  House  of 
Peers.  He  died  in  March,  1904,  after  the  first  hearing  of 
the  great  Free  Church  case  of  Bannaiyne  and  Others  v.  Overtoun 
and  Others,  By  some  it  is  supposed  that,  had  Lord  Shand 
lived  to  read  his  written  judgment,  the  Free  Church  would  not 
have  been  successful  in  their  lawsuit  with  the  TJnite<l  Free 
Church. 

In  1865  William  Steele  was  raised  from  the  local  bar  to 
the  bench,  and  he  acquitted  himself  there  to  the  satisfaction  of 
all  who,  either  as  litigant  or  solicitor,  appeared  before  him. 
He  was  a  man  of  varied  parts  and  a  good  lawyer,  enjoying  a 
large  practice  as  a  pleader  in  the  Court.  As  painstaking  as  he 
was  sound,  he  looked  his  character  as  a  judge.  With  those 
who  enjoyed  his  friendship  he  was  good-natured  and  generally 
very  humorous.  The  writer  can  recollect  in  his  boyhood  of 
the  Sheriff  on  one  occasion  acting  gravely  as  a  judge  in  a 
mock  trial;  with  William  Wilson,  the  bar  ofl&cer  (acting  waiter 
at  the  dinner  party),  who  was  called  on  to  personate  the  officer 
of  Court.  A  well-known  merchant  took  the  part  of  the  prisoner 
at  the  bar,  and  a  leading  official  of  the  Caledonian  Eailway 
Company  was  the  witness.  The  Sheriff  as  judge  tackled  the 
latter  to  test  his  credibility,  and  the  performance  broke  down 
when  the  railway  official  failed  to  appreciate  the  joke  and  lost 
his  temper.  The  Sheriff  enjoyed  the  result,  he  it  was  who 
scored;  his  humour  was  splendid. 

Sheriff  Steele  died  in  January,  1859,  and  was  buried  in  the 
Bamshorn  kirkyard.    He  was  much  and  deservedly  lamented. 
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His  place  was  soon  filled  by  another  local  celebrity,  Mr. 
Alexander  Strathem,  who  became  Sheriff-Substitute  at  Airdrie 
in  1856,  and  thereafter  at  Glasgow.  Sheriff  Strathem  was 
held  in  great  estimation  by  the  local  bar,  and  Sheriff  Alison 
judged  from  his  previous  personal  experience  that  this  prac- 
tising law  agent  would  become  an  able  Sheriff-Substitute.  He 
was  a  partner  of  the  firm  of  Strathem  &  Douglas,  who  had 
then  the  largest  practice  in  Court  and  criminal  work.  In 
one  notable  case  in  which  a  notorious  merchant,  Alexander 
Bannatyne,  was  tried  for  fraud — the  "  Meal  Mixer "  he  was 
called  —  Mr.  Strathem  was  driven  to  his  wits'  end  to 
save  his  client,  and  a  clever  device  by  which  the  Court 
and  the  jury  were  induced  to  take  a  favourable  view  of 
the  accused  was  adopted.  A  wig  and  pair  of  spectacles  were 
got,  and  the  panel  was  habited  in  most  dignified  black  clothes. 
Such  was  the  transformation  that  Lord  Justice-Clerk  Hope, 
as  the  accused  entered  the  dock,  remarked  on  the  respectable- 
looking  gentleman  he  appeared.  To  those  who  knew  him  well 
he  was  as  ill  in  looks  as  in  character.  Sheriff  Strathem  was 
a  fine  platform  speaker;  on  art  and  archaeological  subjects  he 
was  also  well  informed.  In  those  days  the  Sheriffs  occasionally 
appeared  in  public  as  chairmen  or  lecturers,  and  were  known 
and  appreciated  by  a  much  wider  audience  than  the  frequenters 
of  the  Sheriff  Court.  To  the  regret  of  both  practitioners 
and  litigants,  the  Sheriff  died  on  1st  March,  1868,  with 
startling  suddenness,  having  a  few  hours  before  been  struck 
down  with  apoplexy  in  his  chambers. 

Another  Glasgow  practitioner  raised  to  the  bench  was 
William  Logic,  who  was  Sheriff  at  Airdrie  from  1859  till  his 
death  on  15th  November,  1872.  He  was  somewhat  short  in 
temper,  but  the  Small  Debt  Court  of  Glasgow  was  a  severe  test ! 
He  was  a  conscientious  judge,  and  desirous  of  dealing  fairly 
with  litigants. 

James  Mitford  Morrison,  a  young  and  promising  advocate, 
was  in  1859  appointed  by  the  Sheriff  as  the  extra  Sheriff- 
Substitute  specially  set  apart  for  the  criminal  and  summary 
work.  He  was  a  gentleman  well  fitted  for  his  work,  and  a 
great  favourite,  but  he  had  only  a  short  tenure  of  the  post,  as 
he  died  in  1861. 

Among  the  Sheriffs-Substitute  appointed  by  Sheriff  Alison, 
one  of  the  best  known  was  Mr.  James  Galbraith,  who  presided 
as  a  judge  between  1866  and  1880.  Mr.  Galbraith  was 
an  eminent  commercial  lawyer,  and  had  one  of  the  first 
practices  in  Glasgow.  Possessed  of  a  splendid  physique  and 
an  effective  manner,  his  Court  for  several  years  was 
IK 
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favoured  with  the  most  important  cases,  and  was  eagerly 
resorted  to  by  the  leading  local  practitioners.  Unfortunately, 
his  health  was  not  robust,  and  he  died  early.  His  specialty 
was  his  rapid  grasp  of  facts;  occasionally  an  agent  who 
expected  a  proof  to  extend  over  six  hours  found  that  the  judge 
knew  so  much  about  it  in  two  hours  that  judgment  came  to 
him  much  quicker  than  he  or  his  opponent  had  anticipated. 

One  other  ^local  judge  entered  on  his  duties  some  years 
before  the  death  of  Sir  Archibald  Alison,  viz.,  Sheriff  Alex- 
ander Erskine  Murray.  Related  to  Lady  Alison,  he  was 
considered  on  personal  grounds  to  be  worthy  of  the  position 
to  which  he  attained  in  1861.  Sheriff  Murray  soon  earned 
the  confidence  of  the  agents;  a  novice  at  first,  he  gathered 
experience  in  the  consistent  occupation  of  the  position  of  a 
Glasgow  Sheriff-Substitute,  and  until  his  resignation  in  1897 
he  discharged  his  duties  to  the  satisfaction  of  every  one.  With 
an  amiable  manner,  he  possessed  a  well-balanced  mind,  and 
treated  every  one,  rich  or  poor,  with  courtesy.  He  was  held 
in  such  respect  that,  on  his  demitting  office,  the  bar  made  him 
a  handsome  presentation,  the  Sheriff,  with  characteristic 
modesty,  declining  any  public  demonstration  such  as  the 
hackneyed  recognition  of  a  banquet. 

I  think  I  have  now  demonstrated  that  for  the  twenty  years 
prior  to  1867  the  Sheriff  Court  of  Lanarkshire  was  throughout 
famous  for  its  judges,  one  and  all,  and  the  older  practitioners 
still  among  us  will  agree  in  the  opinion  that  the  bench  and 
the  bar  were  during  all  that  period  worthy  of  this  great  com- 
mercial centre.  '^  It  came  to  pass  that  Israel  must  die,"  and 
we  must  now  close  our  reminiscences  of  Sir  Archibald  Alison. 
He  had  during  a  long  period  bulked  largely  in  the  public  and 
civic  affairs  of  Lanarkshire  and  Glasgow.  On  many  occasions 
he  showed  that  he  was  more  than  a  mere  judge.  As  a  literary 
man  he  occupied  a  high  position,  and,  like  Horace's  hero. 
Nihil  tetigit  sed  non  ornavit.  To  mark  their  respect  the 
Faculty  of  Procurators  presented  him  with  his  bust,  now  in 
the  Faculty  library,  a  replica  of  which  may  be  seen  in  the 
Glasgow  Art  Galleries. 

Sir  Archibald's  public  services  were  varied.  As  a  leading 
magistrate  he  dignified  the  Sheriffship,  and  on  platform  or  in 
public  events  he  fearlessly  and  with  enthusiasm  took  a  leading 
part.  He  was  a  strong  supporter  of  the  Volunteer  movement; 
as  a  patriot  he  presided  at  the  Scottish  Rights  dinner,  and 
joined  in  the  great  demonstration  to  Louis  Kossuth;  and  as 
chairman  of  the  Burns  Centenary  festival  in  1859  he  gave  an 
eloquent  address  on  our  national  poet.  On  the  return  from 
India  of  Sir  Colin  Campbell,  afterwards  Lord  Clyde,  to  his 
native  city.   Sir  Archibald  presented  the  sword  of 
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the  general,  Lieutenant-Colonel  Alison,  his  aide-de-camp  and 
friend,  assisting  to  buckle  on  the  sword.  On  other  occasions 
the  Sheriff  was  energetic  in  social  and  patriotic  movements,  but 
the  weight  of  years  was  coming  on,  and  he  had  to  acknowledge 
that  his  time  had  come.  After  a  short  illness  of  two  weeks 
he  died  at  Possil,  where  he  had  resided  all  the  time  he  was 
in  Glasgow;  and  such  was  the  general  regret  for  his  loss  that 
he  was  accorded  a  public  funeral,  which  was  attended  by 
friends,  Volunteers,  Freemasons,  and  a  host  of  local  bodies 
to  the  number  of  over  150,000  on  its  way  to  the  North  British 
Dundas  Street  station.  It  was  estimated  that  the  procession 
extended  over  two  miles. 

It  is  now  the  fashion  to  speak  disparagingly  of  Alison's 
History  and  his  other  literary  work,  but  he  could  never  have 
welcomed  to  the  princely  hospitality  of  Possil  so  many  leading 
and  literary  public  men  as  guests  and  friends  on  his  modest 
official  income  originally  of  £1400,  and  in  later  years  of  £1700 
per  annum,  had  he  not  realised  a  very  handsome  fortune  from 
that  source.  Compared  with  Lord  Macaulay,  he  earned 
50  per  cent,  more  for  his  History  than  was  paid  for  the  more 
popularly  written  History  of  England.  From  first  to  last 
he  received  from  Messrs.  Blackwood  for  his  History  and  other 
writings  the  sum  of  £44,000.  Compared  with  the  incomes 
realised  by  modern  novelists,  this  may  be  reckoned  compara- 
tively moderate.  But  viewed  in  the  light  of  the  present  taste 
for  literature,  we  question  whether  any  historian  was  ever  more 
largely  read,  and  certainly  none  has  been  more  substantially 
appreciated  or  rewarded.  G.  B.  Y. 
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Tbe  Law  Agents'  Final  Examination  :  Questions  and  Answebs. 
By  a  Law  Agent.  Edinburgh :  William  Green  &  Sons. 
(58.  net.) 

This  book  consists  of  a  selection  of  law  examination  questions 
selected  mainly  from  those  set  in  recent  years  at  the  "  Law 
Agents*  Final,"  and  of  answers  thereto  by  the  author.  It  will 
prove  very  useful  to  those  who  have  that  crucial  stage  of  the 
solicitor's  life  'still  to  pass. 


PowLBS  AND  Oaklet  on  the  Law  and  Practiob  relating  to 
Probate  and  Administration.  By  L.  D.  Powles,  Barrister- 
at-law,  District  Probate  Registrar,  Norwich,  and  W.  M.  F. 
Waterton,  Barrister-at-law,  and  E.  Lovell  Mansbridge,  both 
of  the  Probate  Registry,  Somerset  House.  Fourth  edition. 
London  :  Sweet  A:  Maxwell,  Ltd. 

In  this  edition  the  law  on  the  subject  is  dealt  with  by  Mr. 
Powles  and  the  procedure  by  the  other  two  authors,  while  the 
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chapter  on  "  Notations  "  is  written  by  Mr.  Frederic  Upton,  late 
chief  of  the  Notation  Department — a  department  to  which  one 
applies  when  any  additions  or  alterations  are  required  on 
grants  already  issued — and  the  result,  with  the  large  collection 
of  statutes  and  precedents  at  the  end,  is  a  thoroughly  practical 
and  comprehensive  work  in  a  very  handy  form. 


The  Law  relating  to  thb  Compulsory  Taking  op  Land  by 
Public  Companies  and  Local  Authorities.  By  Thomas 
Waghom,  of  the  Inner  Temple,  Barrister-at-law.  Second 
edition.     London :   EfHngham  Wilson.     (2b.  net.) 

This  is  a  new  and  enlarged  edition  of  one  of  Mr.  Wilson's 
popular  legal  handy  books.  It  will  prove  useful  to  the  lajman 
interested  in  the  subject  of  the  book. 


The  Criminal  Appeal  Bill,  1906.  Examined  by  Sir  Harry 
Poland,  K.C.,  of  the  .Inner  Temple,  some  time  Recorder  of 
Dover,  and  Herman  Cohen,  of  the  Inner  Temple.  London  : 
Sweet  (fe  Maxwell,  Ltd. 

This  is  a  pamphlet  "  printed  for  private  circulation,"  in 
which  the  learned  authors  arrive  at  the  conclusion  that  the  bill 
is  not  required. 

Elphin stone's  Introduction  to  Conveyancing,  with  an  Appendix 
DEAUNG  with  Reoistbrkd  Land.  By  Sir  Howard  Warburton 
Elphinstone,  Bart.,  M.A. ;  Gilbert  Harrison  John  Hurst, 
M.A. ;  and  Lancelot  Henry  Elphinstone,  M.A. — ^all  of 
Lincoln's  Inn,  Barristers-at-law.  Sixth  edition.  London  : 
Sweet  <fe  Maxwell,  Ltd.     (16s.) 

This  edition  of  a  well-known  work  has  been  carefully 
brought  down  to  date.  "  Elphinstone's  Conveyancing "  is  a 
useful  work,  the  practical  usefulness  of  which  is  greatly 
increased  by  its  references  by  page,  &c.,  to  the  books  of  prece- 
dents mentioned  in  the  preface. 


The  Handy  Book  on  the  Law  and  Praci'ice  op  Joint  Stock 
Companies,  incorporated  under  the  Companies  Acts,  1862  to 
1900,  with  Forms  and  Precedents,  being  a  Manual  for 
Secretaries  and  others  interested  in  the  practical  legal 
management  of  the  business  of  a  company,  with  an  Appendix 
and  copious  Index.  By  Anthony  Pulbrook,  Solicitor,  author 
of  **  Responsibilities  of  Directors,"  <fec.,  <fec.,  and  other  works 
on  Company  Law  and  Practice.  Fourth  edition,  revised  and 
corrected.      London:    Effingham  Wilson.      1906.      (48.  net.) 

Handbooks  of  Company  Law  and  Practice  are  not  a  scarce 
commodity.  Shoals  of  them  from  time  to  time  make  their 
appearance,  but  the  greater  number  are,  not  infrequently, 
merely  badly  annotated  reprints  of  the  various  Acts  of  Parlia- 
ment. Mr.  Pulbrook's  Manual  is  of  a  different  type.  It 
accomplishes  the  object  aimed  at,  of  explaining  in  simple  terms 
the  details  necessary  for  directors,  secretaries,  and  managers 
to    understand    in    conducting    the    everyday    legal    practicalT 
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management  of  a  public  company,  from  its  formation  to  its 
dissolution.  It  also  supplies  numerous  forms  and  precedents, 
which  will  be  found  to  be  useful  and  reliable,  while  the  author's 
comments  are  instructive  not  only  to  company  officials,  but  to 
lawyers  as  well,  on  the  methods  by  which  the  familiar  coach 
and  four  may  be  driven  through  many  of  the  provisions  of  the 
Act  of  1900,  which  was  expected  to  do  so  much  in  cleansing 
the  Augean  stable  of  the  company  world,  by  rectifying  crying 
abuses  and  preventing  the  perpetration  by  company  promoters 
of  frauds  on  a  too  credulous  public.  Throughout  the  text  there 
is  much  trenchant  criticism  on  the  defects  of  that  Act,  and 
in  the  appendix  a  plan  is  suggested  by  which  the  greater  part 
of  the  capital  duty  imposed  by  Government  need  not  be  paid 
on  the  incorporation  of  a  company,  as  has  hitherto  been  the 
case,  but  only  as  the  capital  is  required.  That  duty  presses 
heavily  on  companies  honestly  promoted  for  legitimate  pur- 
poses, but  which  have  failed  to  get  the  necessary  capital 
subscribed.  The  method  suggested  of  obviating  this  hardship 
is  worthy  of  consideration. 


At  Glasgow,  on  24th  September,  Mr.  William  Oliver  Clazy, 
writer.  Mr.  Clazy,  who  was  a  son  of  the  late  Rev.  George 
Clazy,  of  Paisley,  was  a  Master  of  Arts  and  Bachelor  of  Laws 
of  the  University  of  Glasgow,  lie  was  admitted  a  law  agent 
in  1898,  and  was  a  partner  of  the  firm  of  Clazy  &  Turner. 

At  Perth,  on  29th  October,  Mr.  W.  S.  Davidson,  solicitor. 
The  deceased  was  a  son  of  the  late  Rev.  George  Davidson, 
Kinfauns,  and  receive<l  his  early  education  at  Perth  Academy 
and  the  Edinburgh  Royal  High  School.  He  thereafter  entered 
the  office  of  Messrs.  J.  &  J.  Miller,  W.S.,  Perth,  and,  after 
serving  an  apprenticeship  there,  proceeded  to  Edinburgh 
University,  where  he  completed  his  legal  training.  About 
sixteen  or  seventeen  years  ago  the  deceased  commenced  practice 
in  P^rth  as  a  solicitor,  and  succeeded  by  his  undoubted  ability 
in  building  up  an  extensive  practice.  In  1901  Mr.  Davidson 
entered  the  Town  Council,  but  retired  at  the  end  of  three  years, 
owing  to  pressure  of  business.  He  was  a  member  and  office- 
bearer in  the  KinnouU  Parish  Church,  and  a  staunch  Conser- 
vative. Mr.  Davidson  took  a  great  interest  in  Rugby  football, 
and  was  at  one  time  one  of  the  best-known  players  in  Scotland. 
Deceased,  who  was  thirty-nine  years  of  age,  is  survived  by  a 
widow  and  young  family. 


Parliament  House,  31st  October,  1906. 
The  absence,  through  illness,   of  the  Lord  President  at  the 
meeting  of  the  Court  on  16th  current  is  much  to  be  regretted 
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for  many  reasons,  but  chiefly  because  of  the  present  congested 
state  of  the  business  on  that  side  of  the  Court.  As  was  pointed 
out  in  my  last  letter,  when  the  rolls  of  business  were  published 
at  the  first  box-day  in  August,  there  were  waiting  disposal  on 
the  rolls  of  the  First  Division  28  summar  roll  causes,  89  appeals 
and  reclaiming  notes,  and  2  jury  causes.  In  addition,  there 
appeared  in  the  single  bills  of  the  First  Division  on  the  first 
sederunt  day  66  items  of  new  business,  chiefly  appeals  and 
reclaiming  notes,  giving  a  total  amount  of  business  to  start 
with  of  185  causes — a  total  which,  I  think,  has  not  been 
reached  in  this  Division  since  1868.  A  transfer  to  the  Second 
Division  seemed  to  me  of  no  use,  as,  in  addition  to  the  84 
causes  waiting  hearing  there  in  the  summar  roll,  short  roll, 
and  jury  roll,  16  new  causes  appeared  on  the  single 
bills,  and  were  sent  to  the  roll  for  discussion,  giving  a  total 
of  100  reclaiming  notes  and  appeals  waiting  hearing  on  that 
side  of  the  Court — ^more  than  ample  for  the  winter's  require- 
ments, besides  the  new  appeals  and  reclaiming  notes  which 
are  almost  daily  boxed  to  the  Divisions.  On  the  first 
sederunt  day,  however,*  36  of  the  First  Division  cases  were 
transferred  to  the  Second,  thus  increasing  the  total  of  their 
roll  to  135,  and  reducing  the  First  Division  roll  to  150  causes. 
This  transfer  was  quite  unnecessary,  and,  in  view  of  the  state  of 
the  Inner  House  rolls,  I  expect  it  will  be  absolutely  imperative, 
at  least  after  Christmas,  if  not  sooner,  to  revive  the  Court  for 
remitted  causes  (which  has  not  sat  since  1868)  for  the  purpose 
of  hearing  and  disposing  of  appeals  from  the  Sheriff  Court, 
and  which,  as  I  formerly  pointed  out,  will  consist  of  the  four 
senior  Lords  Ordinary. 

So  far  as  I  can  learn,  although  the  Lord  President's  illness 
is  of  a  severe  and  tedious  character,  it  is  not  serious,  and  lately 
has  taken  a  slight  change  for  the  better,  but  his  return  will 
not  likely  occur  before  the  Christmas  recess.  This  will 
necessitate  a  closer  attention  by  Lord  Kinnear  in  Court,  and 
probably  prevent  him  giving  the  amount  of  time  he  has  hitherto 
been  able  to  devote  to  the  work  of  the  Church  Commission, 
which  has  really  cost  him  a  great  amount  of  anxiety  and  labour 
during  the  autumn  recess. 

As  was  generally  expected,  Mr.  Guy's  memorial  as  to  his 
position  and  emoluments  has  received  somewhat  scanty  con- 
sideration from  the  Scottish  Office,  and,  if  the  correspondence 
is  ever  published,  it  will,  I  am  told,  show  that  it  does  not  err 
on  the  side  of  courtesy,  while  explanations  of  the  reasons  why 
the  senior  SherifE-Substitute  of  Midlothian  is  to  have  £200 
a  year  less  than  the  second  SherifP-Substitute  are  conspicuous 
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by  their  absence.  The  matter  iiow  rests  with  the  Treasury, 
and  it  is  to  be  hoped  they  will  be  guided  in  their  decision  by 
the  rules  usually  prevalent  in  the  public  service,  or,  at  all 
events,  will  seek  independent  advice  from  their  English  law 
officers  before  sanctioning  such  a  precedent  as  has  occurred  in 
this  case.  I  understand  it  is  doubtful  if  an  action  in  Court 
can  be  taken  by  Sheriff  Guy  to  vindicate  his  right  to  the  larger 
emoluments.  This  is  certainly  matter  for  regret,  in  view  of 
his  strong  claims  for  equitable  consideration. 

In  view  of  the  extreme  improbability  and  even  impractic- 
ability of  obtaining  legislation  for  reform  of  the  Court  of 
Session  for  years  to  come,  for  which  both  sides  of  politics  are 
largely  to  blame,  I  have  recently  heard  it  authoritatively 
suggested  that  the  Court  have  in  themselves  the  power  to  go 
a  long  way  in  altering  and  reforming  procedure  by  means  of 
an  Act  of  Sederunt  under  the  powers  given  them  by  the 
106th  section  of  the  Court  of  Session  Act  of  1868.  That  section 
is  so  wide  in  its  scope  that  I  think  it  is  worth  reproduction 
here.     It  says — 

CVI. — ^The  Court  of  Session  may  from  time  to  time  make  such 
regulations  by  Act  of  Sederunt  as  shall  be  necessary  for  carrying  into 
effect  the  purposes  of  this  Act;  and  for  regulating  the  times  and  forms 
of  summonses  and  writs  and  modes  of  procedure,  and  of  pleadings,  and 
generally  the  practice  of  the  said  Court  in  respect  of  the  matters  to 
which  this  Act  relates;  and  for  regulating  the  fees  of  the  agents 
practising  before  the  said  Court ;  and,  so  far  as  may  be  found  expedi- 
ent, for  altering  the  course  of  proceeding  hereinbefore  prescribed  in 
respect  to  the  matters  to  which  this  Act  relates,  or  any  of  them ; 
and  may  also  repeal  or  alter  the  provisions  of  any  Act  of  Sederunt 
relating  to  any  of  the  matters  hereinbefore  specified  as  may  be  incon- 
sistent with  such  new  regulations;  and  for  that  purpose  the  said 
Court  may  meet  during  vacation  as  well  as  during  session  :  Provided 
tliat  every  such  Act  of  Sederunt  shall,  within  one  month  after  the  date 
thereof,  be  transmitted  by  the  Lord  President  of  the  Court  of  Session 
to  one  of  Her  Majesty's  principal  Secretaries  of  State  in  order  that  it 
may  be  laid  before  both  Houses  of  Parliament ;  and  if  either  of  the 
Houses  of  Parliament  shall,  by  any  resolution  passed  within  thirty-six 
days  after  such  Act  of  Sederunt  has  been  laid  before  such  House  of 
Parliament,  resolve  that  the  whole  or  any  part  of  such  Act  of  Sederunt 
ought  not  to  continue  in  force,  in  such  case  the  whole  or  such  part 
thereof  as  shall  be  so  included  in  such  resolution  shall  from  and  after 
such  resolution  cease  to  be  binding. 

Now,  so  far  as  one  can  see,  this  section  would  cover  almost 
every  possible  reform,  such  as  time  of  meeting  and  rising  of 
Courts,  new  boxing  and  signeting  arrangements,  reform  of 
Bill  Chamber  procedure,  new  rules  as  to  lodging  papers,  hours 
of  attendance  of  clerks  at  the  Eegister  House,  shortening  the 
running  of  reclaiming  days,  shortening  of  inducise  and  of 
writing  in   the  minute   book,    improvements   in    the   form    of 
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extract  decrees,  extending  the  powers  of  the  judges  at  vacation 
Court  days,  more  arastic  rules  as  to  closing  records  and  adjust- 
ing issues,  the  calling  and  attendance  at  procedure  roll,  and 
many  other  greatly  needed  reforms,  such  as  have  time  and 
again  been  sketched  forth  in  these  pages  for  the  consideration 
of  Scottish  legal  reformers.  In  the  absence  of  the  Lord  Presi- 
dent, however,  it  can  hardly  be  expected  the  initiative  can 
come,  at  present  at  least,  from  the  head  of  the  Court,  while  the 
several  legal  societies  in  Edinburgh,  though  fully  conscious  of 
the  great  need  of  drastic  legal  reform,  never  trouble  them- 
selves on  the  subject,  and  so  we  drift  on. 

Four  of  the  six  recent  applicants  for  silk  have  been 
successful  in  their  desires,  viz.,  Mr.  Neil  Kennedy,  Mr.  R.  L. 
Blackburn,  Mr.  Graham  Stewart,  and  Mr.  T.  B.  Morison.  The 
taking  of  silk  by  Professor  Kennedy  will  hardly  liberate  any 
junior  business,  as  he  is  only  in  Court  during  the  summer 
session  when  his  duties  in  Aberdeen  are  over,  but  Messrs. 
Blackburn,  Graham  Stewart,  and  T.  B.  Morison  have  all  been 
in  good  practice,  and  their  promotion  to  the  rank  of  K.C.  will 
certainly  have  the  effect  of  distributing  a  good  deal  of  junioi 
work  among  younger  members  of  the  bar.  In  view  of  so  many 
gentlemen  of  the  bar  taking  silk  when  comparatively  young 
in  years,  I  have  heard  it  remarked  that  we  have  now  far  too 
many  K.C.'s  for  the  amount  of  senior  work  at  the  Scottish 
bar,  and  I  must  say  there  is  room  for  the  observation,  for  we 
have  now  nearly  40  King's  Counsel,  of  whom  at  least  25  are 
engaged  to  a  greater  or  less  extent  in  practice,  and  it  is  to 
be  hoped  for  the  next  decade  the  number  aspiring  to  silk  will 
not  be  appreciably  increased. 

The  retirement  of  Mr.  Maitland  Thomson,  who  has  for 
many  years  been  curator  of  the  Historical  Department  of  the 
General  Becord  Office,  is  announced.  His  successor  is  his 
assistant,  the  Reverend  John  Anderson,  who  has  been  several 
years  there,  asd  is  thoroughly  familiar  with  the  work  of  the 
department.  This  promotion  of  Mr.  Anderson  will  vacate  a 
post  in  the  Register  House  in  the  gift  of  the  Secretary  for 
Scotland  worth  £250  per  annum.  It  is  satisfactory  to  learn 
that  Mr.  Maitland  Thomson  is  to  continue  his  services  in  the 
department  without  salary,  and  his  intention  is,  it  is  stated, 
to  re-cast  the  first  volume  of  the  Register  of  Writs  passing  the 
Great  Seal,  with  a  view  to  its  being  printed  and  published. 
After  this  duty  is  completed  it  is,  I  believe,  Mr.  Thomson's 
intention  to  devote  his  time  to  an  examination  and  classification 
of  the  vast  mass  of  charters  and  historical  documents  to  be 
found  stored  up  in  this  department. 
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A  good  many  years  ago  the  Caledonian,  North  British,  and 
Lanarkshire  and  Dumbartonshire  Railways  entered  into  what 
were  known  as  "  peace  agreements "  to  save  disputes  as  to 
regulation  of  traffic  on  their  lines,  under  which  Lords  Watson 
and  Shand  were  the  arbiters,  and  certain  arbitration  proceedings 
took  place  before  them  on  several  occasions.  Since  the  death  of 
both  these  arbiters  there  has  been  no  occasion  to  nominate  a 
successor  or  successors  to  them  until  quite  recently,  when 
some  questions  having  arisen,  the  three  companies  in  question 
have  nominated  Lord  Trayner,  who  was  formerly  chairman  of 
the  Railway  Commission  in  Scotland,  to  be  their  arbiter — ^an 
'  excellent  appointment.  His  lordship  is  now,  as  we  all  know, 
retired  from  the  bench,  and  jesides  near  Tunbridge  Wells, 
where  he  has  purchased  a  residential  property,  and  probably 
any  arbitration  proceedings  before  him  will  take  place  in 
London. 

And  so  the  Church  Commission  have  bestowed  upon  the 
U.F.'s  the  Free  Assembly  Hall,  College,  Free  High  Church, 
Rainy  Hall,  &c.,  and  given  the  "  Wee  Frees "  the  Church 
offices,  with  a  sum  of  £3000  to  make  a  portion  of  them  avail- 
able for  the  Free  College.  This  was  what  most  people  con- 
versant with  the  claims  of  the  contending  parties  thought  would 
be  the  upshot  of  the  deliberations  of  the  Commissioners,  and 
the  fathers  and  brethren  of  the  U.F/s  will  now  be  able  to 
resume  possession  of  what  they  felt  so  very  sore  at  being  ousted 
from  in  1905,  while  the  "  Wee  Frees  "  will  have  to  content 
themselves  with  Queen's  Hall  or  some  other  meeting-place 
more  suitable  to  their  scanty  numbers  than  the  Assembly  Hall. 
The  library,  though  assigned  to  the  United  Frees,  is  to  be  used 
in  common  by  the  students  of  both  Churches  and  managed 
by  a  joint  committee — an  eminently  equitable  arrangement. 
The  exhaustive  memorandum  recently  issued  by  the  Commis- 
sioners discloses  what  a  very  large  number  of  difficult  problems 
have  been  under  their  consideration,  and  the  equitable  and 
thoroughly  businesslike  manner  in  which  these  have  thus  far 
been  settled  has  evoked  general  approval.  The  cost  of  the 
Commission  has  to  be  borne  by  the  United  Free  Church,  and 
thus  far  it  has  already  amounted  to  a  very  large  sum. 

The  allocation  by  the  Commissioners  of  the  churches  claimed 
by  the  Frees  in  several  parts  of  Scotland,  and  particularly  in 
the  North  and  West,  has  also  been  most  equitable,  and  the 
Commissioners  have  (to  prevent  future  claims)  also  allocated 
to  the  United  Frees  all  or  nearly  all  of  the  churches  in  Edin- 
burgh, Glasgow,  Aberdeen,  and  Dundee  at  present  in  their 
possession,  and  I  observe  that  in  one  verj'  hard  case  in  Edin- 
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burgh,  VIZ.,  St.  Columba's,  where  a  large  congregation  of  United 
Frees  was  dispossessed  last  year,  the  church  has  now  been 
restored  to  them.  Dealing  with  the  allocation  as  a  whole, 
it  is  clear  the  Frees  are  to  be  saddled  with  a  large  number  of 
Highland  and  Hebridean  churches  which  are  not  self-sup- 
porting, and  this  burden  will  tax  the  financial  capacity  of  their 
members  in  the  near  future. 

There  is  general  regret  in  the  Parliament  House  at  the 
demise  of  Mr.  James  Haldane,  C.A.,  the  senior  partner  of  the 
well-known  firm  of  Lindsay,  Jamieson,  &  Haldane,  chartered 
accountants,  a  firm  which  has  so  long  been  associated  with  the 
affairs  of  so  many  Scottish  estates,  factories,  and  public  com- 
panies. Mr.  Haldane  was  a  man  universally  respected  and 
loved  for  his  high  business  capacity,  most  honourable  life,  and 
for  his  great  zeal  for  the  public  welfare. 
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The  Temple,  31st  October,  1906. 
More  changes  in  the  Courts  were  expected  at  the  conclusion 
of  the  long  vacation  than  have  actually  taken  place.  There 
are  very  few,  in  fact,  though  it  must  have  been  felt  by  all  who 
saw  the  judges'  procession  to  the  Courts  that  there  is  a 
considerable  number  of  judges  who  might  either  relieve  them- 
selves of  their  judicial  labours  or  be  relieved  by  a  retiring  law 
applicable  to  a  fixed  age.  It  is  really  rather  a  painful  sight, 
and  it  is  heightened  by  the  contrast  between  the  aged,  time- 
worn  faces  and  tottering  limbs  and  the  gay  costumes  worn 
by  the  chief  personages.  This  is  not  an  exaggeration,  for 
many  observed  that  some  of  the  judges  looked  as  if  they  could 
scarcely  succeed  in  keeping  their  places  in  the  ranks.  If 
several  of  the  judges  had  collapsed  there  would  have  been  little 
surprise  on  the  part  of  the  spectators.  If  any  one  unacquainted 
with  the  general  complaints  that  are  made  of  the  slow  progress 
of  business,  in  fact,  of  the  utter  inability  of  the  judges  to 
overtake  it,  had  been  instructed  as  to  the  facts  without  knowing 
anything  of  the  other  serious  hindrances,  there  would  seem 
a  sufficient  reason  in  supposing  that  the  fault  lies  in  the  want 
of  vigour  of  the  bench  itself.  This  would  not  be  wholly  true, 
but  it  would  be  true  to  a  large  extent.  The  imaginary  person 
would  also  think  he  understood  why  it  is  that  the  long  vacation 
is  so  very  long,  but  he  would  comment  significantly  on  the 
fact  that  the  benefit  of  the  long  vacation  on  the  physical 
appearance  of  the  judges  was  not  very  perceptible. 
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"With  this  object-lesson  in  mind,  the  wisdom  of  Sir  Robert 
Homer  in  retiring  from  the  bench  of  the  Appeal  Court  when 
he  has  reached  the  pension  age  becomes  evident.  It  is  a 
great  pity  that  more  judges  do  not  follow  his  example,  and  it 
is  curious  that  the  more  distinguished  a  judge  is  the  less  likely- 
he  is  to  remain  on  the  bench  when  his  powers,  physical  or 
mental — and  it  is  often  the  physical  powers  which  go  first — 
begin  to  decline.  Sir  Edward  Fry,  a  predecessor  of  Sir  Robert 
Romer,  is  a  case  in  point  of  this  wisdom,  and  judges  might  be 
encouraged  by  his  example,  seeing  that  he  has  shown  that  a 
career  of  usefulness  may  remain  to  the  man  who  does  not  wear 
himself  out  entirely  on  the  bench.  Sir  Robert  Romer  was 
regarded  as  a  very  distinguished  judge,  but  he  had  not  added 
greatly  to  his  reputation  in  the  Appeal  Court.  He  was  remark- 
able there  for  his  pointed  brevity.  A  story  is  told  of  him 
in  connection  with  the  rather  unfortunate  Lord  Justice  Rigby, 
who  only  went  to  the  Court  of  Appeal  when  his  great  powers 
had  actually  been  undermined.  Lord  Justice  Rigby 's  judg- 
ments were  prolix,  and  he  had  curious  mannerisms,  one  of 
which  was  that  he  would  impressively  pause,  and  you  could 
hardly  tell  whether  he  intended  to  go  on  or  not.  On  one  such 
occasion  this  happened,  and  Sir  Robert  Romer,  thinking  he 
had  ceased,  said  curtly,  **  I  agree."  **  But,"  said  Rigby,  "  I 
have  not  finished,"  and  he  went  on.  When  he  had  actually 
stopped,  Romer,  in  a  tone  of  malice,  as  a  Frenchman  would  say, 
remarked,  "  I  still  agree." 

Sir  Robert  Romer's  successor  is  Lord  Justice  Buckley,  who 
has  shown  great  ability  as  a  Chancery  judge.  That  is  a 
matter  which  the  general  public  may  not  understand,  but  he 
became  a  very  popular  character  through  trying  the  recent  case 
of  the  Marquis  of  Townshend  and  his  many  friends  of  various 
sorts.  Mr.  Justice  Parker  has  been  appointed  to  succeed  him. 
He  has  never  been  technically  a  leader  in  the  Chancery  Courts, 
as  he  was  taken  directly  from  the  junior  bar,  which  has  not 
often  happened  in  recent  years,  except  in  the  cases  of  the 
Attorney-General's  "  devils,''  and  Mr.  Justice  Parker  had  been 
Sir  Robert  Finlay's  Equity  ** devil"  for  six  years,  and  had 
continued  in  his  post  under  the  new  Attorney-General.  This 
may  be  due  to  the  fact  that  Sir  Robert  Finlay  was  a  Liberal- 
Unionist  and  not  a  Conservative.  But  Mr.  Justice  Parker  has 
been  a  fortunate  person  all  through  his  career.  He  had  a 
large  practice,  and  made  much  money;  he  is  considered  a 
very  able  man,  and  is  expected  to  be  a  more  than  ordinarily 
capable  judge.  His  recent  colleague,  Mr.  Justice  Sutton,  was 
also  Sir  Robert  Finlay's  Common  Law  "  devil,"  and  was  raised 
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to  tlie  bench  as  the  Conservatives  went  out  of  oflSce.  He  has 
been  on  the  bench  almost  a  year,  but  had  never  yet  been  seen 
in  the  judges'  procession,  so  that  the  two  "  devils  "  met  for  the 
first  time  in  their  new  characters  at  the  opening  of  the  Courts. 
Mr.  Justice  Neville  was  another  judge  who,  as  such,  appeared 
for  the  first  time  in  the  procession,  and,  of  course,  there  was 
the  Lord  Chancellor,  who  seemed,  as  it  were,  to  have  usurped 
Lord  Halsbury's  right,  so  often  has  the  latter  had  the  mace 
carried  before  him.  But  "  Bob  "  B/cid — as  he  is  still  more  often 
called  than  Lord  Loreburn,  by  men  at  the  bar,  sometimes  a 
little  affectedly  by  very  junior  members — is  an  imposing  figure, 
and  for  ceremonial  purposes,  at  any  rate,  is  more  than  the 
equivalent  of  Lord  Halsbury. 

By  the  way,  it  is  curious  how  these  familiar  appellations 
are  used  of  some  men  and  not  of  others.  "  Bob  "  Beid  and 
"  Dick  "  Webster  in  a  way  hunt  in  couples,  but  no  one  ever 
heard  Lord  Coleridge  or  Lord  Halsbury  spoken  of  except  by 
their  formal  titles.  Sir  Robert  Finlay  might  be  called  "  Bob  " 
as  well  as  Lord  Loreburn,  but  I  never  heard  him  so  abbreviated. 
You  will  never  hear  "  Teddie "  Carson,  but  Teddie  Clarke 
is  as  familiar  as  Teddie  Roosevelt.  And  Sir  Robert  Romer 
was  another  of  the  **  Bobs." 

Lately,  as  I  mentioned  last  month,  Mr.  Shiress  Will  has  been 
appointed  to  a  County  Court  judgeship,  and  it  has  been  remarked 
that  all  the  last  four  or  five  judges  of  that  County  Court  circuit 
have  had  similar  double-barrelled  names,  so  called  first,  I 
believe,  by  Lord  Randolph  Churchill  in  derision,  as  Mr.  Bowen 
Rowlands,  Mr.  Shiress  Will,  and  so  on ;  while  in  the  adjacent 
circuit  all  the  judges  have  had  plain  ordinary  Christian  names. 
Tou  can  hardly  make  nicknames  or  abbreviations  of  this  kind 
of  name  —  Hardinge  Giffard,  Fletcher  Moulton,  Lawson 
Walton,  Tindal  Atkinson,  and  so  on ;  whilst  Charles  lends  itself 
so  easily  to  familiarity  that  two  of  the  best-known  criminal 
lawyers  are  Charlie  Gill  and  Charlie  Mathews,  always  so-called 
by  their  brethren  outside  the  Courts. 

The  advent  of  the  Liberal  Government  to  office  had  the 
result  of  making  this  year's  opening  of  the  Courts  remarkable 
for  the  number  of  new  personages  in  the  judges'  pageant,  and 
amongst  them  was  Lord  Justice  Fletcher  Moulton.  It  may 
perhaps  be  fortunate  that  the  mills  of  the  law  grind  slowly, 
and  especially  the  mill  of  the  House  of  Lords,  or  the  disagree- 
able case  of  the  Lord  Justice's  appeal  against  the  decision  of 
the  Court  of  Appeal  in  the  action  brought  by  his  step-children 
for  an  account  as  their  trustee,  might  have  been  further  heard 
of,  with  much  resulting  unpleasant  talk  and  discussion.     When 
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the  judge  in  the  first  instance  ordered  the  accounts  to  be  taken, 
he  accompanied  his  judgment  with  certain  exculpatory  remarks 
as  to  the  conduct  of  the  Lord  Justice,  but  the  effect  of  these 
was  obliterated  by  the  severe  terms  in  which  the  Court  of 
Appeal  confirmed  the  judgment  against  their  colleague.  It 
was  generally  considered  an  ill-advised  step  to  have  appealed 
in  the  circumstances,  and  it  was  said  that  the  appointment 
would  not  have  been  made  if  the  Lord  Chancellor  had  thought 
there  would  be  an  appeal,  with  its  discussion  on  the  conduct 
of  a  judge  so  recently  created.  But  after  the  Court  of  Appeal 
said  what  it  did  there  seemed  no  escape,  and  the  Lord  Justice 
set  down  an  appeal  to  the  House  of  Lords.  This  appeal  was 
never  reached,  no  doubt  for  good  reasons,  and  though  it  con- 
tinued in  the  list  it  was  withdrawn  shortly  before  the  end  of 
the  long  vacation,  when  it  became  known  that  it  was  not  to 
be  proceeded  with.  Even  the  great  West  Biding  education 
rate  appeal  cannot  altogether  make  up  for  the  loss  of  interest 
to  the  legal  profession  which  was  wrapped  up  in  the  Moulton 
case;  but  I  daresay  everybody  thinks  that  really  it  is  for 
the  best,  and  after  nearly  a  year  the  memory  of  most  things 
fades.  If  you  can  live  through  a  year  of  suspicion,  the  rest  of 
the  time  will  not  be  nearly  so  hard;  and  soon  things  will 
settle  down  comfortably.  Meantime,  too,  in  this  same  West 
Riding  case  Lord  Justice  Moulton  obtained  great  kudos  by 
his  dissenting  judgment,  and  if  he  chances  to  be  supported 
by  the  House  of  Lords,  he  will  have  obtained  a  reputation  for 
judicial  acumen  equal  to  that  of  his  colleague.  Lord  Justice 
Farwell,  who  scored  such  a  triumph  in  the  Taff  Vale  Railway 
case.  There  was  an  inclination  to  use  the  Moulton  appointment 
as  a  weapon  against  the  Government,  but  perhaps  the  Opposi- 
tion may  be  somewhat  mollified  by  the  judgment  of  the  Lord 
Justice  on  their  side  of  the  case.  He  has  made  friends  without 
either  designing  or  expecting  it.  It  is  rather  amusing,  because 
no  one  believes  that  judges  are  so  absolutely  devoid  of  all 
human  feeling  that,  when  a  political  case  arises,  their  minds 
are  not  affected  somewhere  in  that  subliminal  consciousness 
which  modem  psychology  has  so  much  to  say  about.  And  a 
good  Conservative  would  have  believed,  though  he  would  not 
have  liked  to  say  so,  that  such  a  thing  was  very  likely  to 
happen  with  a  judge  of  the  political  antecedents  of  Lord 
Justice  Moulton,  who  had  been  a  Radical  politician  while  he 
was  in  the  House  of  Commons.  I  do  actually  know  a  Con- 
servative who  holds  an  important  position  at  one  of  the  Inns 
of  Court,  who  was  very  shocked  and  very  severe  when  the 
Appeal    Court's    animadversions    on    Lord    Justice    Moulton 
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appeared ;  but  I  found,  on  speaking  with  him  after  the  Appeal 
Court's  judgment  in  the  West  Riding  case,  that  his  opinion 
was  very  considerably  modified.  Lord  Justice  Moulton's 
judgment  had  struck  a  sympathetic  chord  in  his  heart,  and  he 
was  feeling  very  kindly  towards  the  Lord  Justice. 

It  would  not  interest  the  readers  of  these  notes  to  go  into 
particulars  about  the  business  of  the  Courts,  but  there  is  one 
case  which  I  may  mention,  as  it  raises  a  point  which  might  be 
raised  in  Scotland.  I  am  assuming  it  has  not  been  raised, 
but  if  it  has  not  been,  it  might  be  if  this  English  case  goes  In 
one  way.  Tour  bar,  I  think  I  am  safe  in  saying,  like  the 
English  bar,  cannot  recover  fees  for  advocacy,  but  I  do  not 
know  if  it  is  the  custom  for  counsel  to  give  stamped  receipts 
for  their  fees.  It  has  not  been  so  in  England,  but  the  Revenue 
authorities  have  awakened  suddenly  to  the  belief  that  this  ought 
to  be  done,  and  their  opinion  has  greatly  surprised  the  legal 
profession.  I  do  not  know  precisely  how  the  question  has 
been  raised,  but  the  Bar  Council  has  taken  an  interest  in  the 
matter,  and  the  claim  of  the  Government  has  been  contested, 
with  the  result  that  one  Revenue  case  in  the  paper,  at  least, 
will  be  anticipated  with  a  good  deal  of  curiosity  mingled  with 
amusement.  It  is  no  great  affair,  but  interest  is  not  always 
aroused  in  proportion  to  the  importance  of  things.  As  usual, 
in  greater  things  the  impost  would  affect  the  smaller  individuals 
at  the  bar  most,  as  the  stamp  would  be  the  same  for  a  thousand 
guineas  as  for  two.  If  the  claim  is  established,  there  will  be 
a  good  opening  for  Radicals  to  propose  a  Progressive  Stamp 
Act  on  barristers,  and  perhaps  that  would  not  be  unpopular 
with  those  who  advocate  a  progressive  income  tax.  Then,  too, 
who  knows  but  it  might  be  the  first  step  towards  **  commer- 
cialising'' the  bar,  and  reducing  barristers  to  the  rank  of 
ordinary  business  men  able  to  sue  for  their  earnings.^ 


INCORPORATED  SOCIETY  OF  LAW  AGENTS  IN  SCOTLAND. 

The  twenty-second  annual  meeting  of  this  Society  was  held  within 
the  Commissioners'  Hall,  Perth,  on  Thursday,  4th  October — Mr. 
George  D.  Ballingall,  W.S.  (President),  in  the  chair.  There  was  a 
large  attendance. 

Election  of  Office-hearers. — On  the  motion  of  Professor  Richard 
Brown,  Glasgow,  seconded  by  Mr.  Donald  M.  Mackay,  Perth,  Mr. 
George  D.  Ballingall  was  unanimously  elected  president  for  the 
ensuing  year. 

On  the  motion  of  Mr.  Glen,  Greenock,  seconded  by  Dr.  Barty, 
Dunblane,  Mr.  James  W.  Whitelaw,  Dumfries,  was  unanimously  re- 
elected vice-president. 

For  the  vacancies  in  the  Council  the  following  were  elected:  — 
Richard  Brown,  Glasgow ;  Robert  Smith,  Dundee ;  D.  M.  M.  Milligan, 
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Aberdeen;  D.  M.  Mackay,  Perth;  William  Simpson,  Dunfermline; 
W.  Boyd  Anderson,  Glasgow;  Robert  Purdom,  Hawick;  William 
Cochran,  Glasgow ;  and  Adam  Oliver,  S.S.C.,  Arbroath.  Dr.  J.  W. 
Barty,  Dunblane,  was  re-elected  secretary,  and  F.  B.  Anderson,  CA., 
Edinburgh,  was  re-appointed  auditor. 

Regutration  of  Title. — ^The  President,  in  his  address,  dealt  with 
the  Royal  Commission  that  has  been  appointed  to  inquire  into  the 
registration  of  title.  This  formed  the  subject  of  a  considerable  dis- 
cussion, opened  by  Mr.  W.  J.  Lewis,  S.S.C.,  who  moved  that  the  pro- 
posal to  introduce  registration  of  title  should  be  opposed.  Mr.  Glen, 
Greenock,  moved  as  an  amendment  that  the  Society  should  aid  the 
Commission  in  obtaining  such  information  and  evidence  as  might  be 
deemed  necessary  to  enable  the  Commission  to  arrive  at  a  just  and 
sound  conclusion.  Many  members  took  part  in  the  discussion,  several 
speaking  at  considerable  length.  On  being  put  to  the  meeting,  Mr. 
Lewis'  motion  was  carried  by  a  large  majority.  It  was  then  agreed 
that  Mr.  Ballingall,  Dr.  Murray,  Glasgow,  and  Mr.  W.  J.  Lewis  should 
represent  the  Society  before  the  Commission. 

Workmen's  Compensation  Bill. — A  report  on  the  Workmen's  Com- 
pensation Bill  was  approved,  after  discussion,  by  the  meeting.  The 
discussion  centred  round  section  14  of  the  bill,  Mr.  W.  J.  Lewis 
moving  disapproval  of  this  section,  which,  he  stated,  made  the  Sheriff- 
Substitute  final,  and  abolished  the  existing  rights  of  appeal.  Mr. 
Lewis'  motion,  however,  was  lost. 

Mr.  MacPherson,  Perth,  read  an  interesting  paper  on  the  Solicitors 
Bill,  for  which  he  was  cordially  thanked.  Owing  to  the  lateness  of 
the  hour,  Dr.  Bart/s  paper  on  the  Small  Landowners  (Scotland)  Bill 
Was  held  as  read. 

Sectional  Meetings. — On  the  motion  of  Professor  Brown,  it  was 
remitted  to  the  Council  to  consider  and  report  as  to  the  expediency  of 
local  or  sectional  meetings  of  the  members  carrying  on  business  within 
each  of  certain  specified  districts. 

The  date  and  place  of  next  year's  meeting  were  remitted  to  \h% 
Council  to  fix. 

On  the  motion  of  Professor  Brown,  a  hearty  vote  of  thanks  was 
given  to  the  President  for  his  conduct  in  the  chair. 


Edinburgh. — ^The  firm  of  Clark  k  Macdonald,  S.S.C.,  24  Hill 
Street,  of  which  Alexander  Watson  Macdonald,  S.S.C.,  and  Crawford 
Strang  Watson,  solicitor,  were  partners,  has  been  dissolved  as  at  30th 
September,  1906,  by  mutual  consent.  Mr.  Macdonald  is  now  the  sole 
partner  of  that  firm. 

Glasgow. — Mr.  James  Ness  intimates  that  he  has  assumed  his 
son,  R.  Ralston  Ness,  M.A.,  LL.B.,  as  a  partner.  The  business  will 
be  carried  on  under  the  firm-name  of  James  Ness  &  Son. 


Law  Agents'  Examinations. — The  following  gentlemen  passed  the 
examination  in  law  held  in  Edinburgh  last  month :  — Harold  Alexander, 
George  Cant  Hardie,  Robert  Jamieson,  David  Lewis  Kirk,  Francis 
David  Lamb,  David  Littlejohn,  James  Mackenzie,  William  Forbes 
McLaren,  William  Harry  Melvin,  M.A. ;  William  Bain  Griffiths  Minto, 
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M.A. ;  John  Muir,  William  Rae,  jun.,  M.A.,  B.L. ;  John  Carmichael 
Richards,  James  Somerville,  James  Waddell,  M.A.,  LL.B. ;  James 
MacLagan  Wedderburn,  George  West. 

SociBTT  OF  Solicitors  op  Stirling. — The  annual  meeting  of  the 
Society  of  Solicitors  and  Procurators  of  Stirling  was  held  on  2nd 
October,  when  office-bearers  were  elected  for  the  ensuing  year.  Dean, 
Mr.  R.  Whyte ;  Sub-Dean,  Mr.  T.  Lupton ;  Dean's  Council — Messrs. 
John  Jenkins,  James  Dobbie,  D.  Chrystal,  T.  J.  Y.  Brown,  and  P. 
Douglas;  Fiscal,  Mr.  D.  W.  Logie;  Board  of  Examiners — ^Messrs. 
A.  C.  Buchanan,  R.  Whyte,  and  J.  C.  Muirhead ;  secretary,  Mr.  J.  C. 
Muirhead;  librarian,  Mr.  James  Brown;  poor's  agents,  Mr.  J.  S. 
Henderson  and  Mr.  R.  Taylor ;  keeper  of  library,  Mr.  W.  MTherson. 

Hamilton  Society  op  Solicitors. — In  the  County  Buildings, 
Hamilton,  on  the  9th  October,  a  meeting  of  the  Society  of  Solicitors 
was  held  to  appoint  a  Dean  in  room  of  the  late  Mr.  John  Logan, 
Wishaw.  Mr.  J.  B.  Soutter,  an  ex-Dean,  was  called  to  the  chair, 
and  after  the  meeting  had  agreed  to  a  memorial  minute  expressive 
df  the  loss  sustained  through  liie  death  of  the  late  Dean,  he  nominated 
to  the  office  Mr.  William  Stodart,  writer,  Hamilton,  who,  he  said, 
had  been  in  practice  at  the  local  bar  for  nearly  thirty  years,  and 
was  universally  esteemed.  The  motion  was  seconded  by  Mr.  James 
Burns,  Motherwell,  and  unanimously  agreed  to. 

Linlithgow  Faculty  op  Procurators. — ^The  annual  general  meet- 
ing of  the  Faculty  of  Procurators  of  Linlithgowshire  was  held  in  the 
Faculty  Room  at  Linlithgow  on  12th  October.  Mr.  R.  J.  Jamieson, 
town-clerk,  Bo'ness,  was  re-elected  Dean,  while  Mr.  Thomas  J. 
Salmon,  solicitor,  Bo'ness,  was  appointed  Vice-Dean.  Mr.  John 
Thom,  solicitor,  Linlithgow,  and  Mr.  William  Allan,  solicitor,  Bath- 
gate, were  elected  members  of  the  Dean's  Council,  and  Mr.  William 
Wardrop,  depute  Sheriff-clerk,  was  re-elected  secretary,  treasurer, 
and  librarian.  Mr.  Sinclair,  solicitor,  Bathgate,  and  Mr.  John  Thom, 
Linlithgow,  were  appointed  poor's  agents. 

Law  Aqhnts'  Society,  Dunpbrmlinb. — At  the  annual  meeting  of 
the  Dunfermline  district  of  Fife  Society  of  Law  Agents  officials  were 
appointed  as  follows: — Dean,  Provost  Macbeth;  Vice-Dean,  Mr.  D. 
D.  Blair ;  secretary  and  treasurer,  Mr.  W.  D.  Imrie ;  Council — Dean, 
Vice-Dean,  secretary — ^Messrs.  W.  Simpson,  R.  Husband,  and  J.  R. 
Stevenson.      Mr.  Imrie  was  nominated  poor's  agent. 
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*' PEDDLING  ACTIONS." 
In  his  address  to  the  Scots  Law  Society  of  Edinburgh  University 
recently,  Mr.  Clyde,  K.C.,  directed  attention  to  several  matters 
in  the  Court  of  Session  which  call  for  reform.  Among  these 
he  referred  to  the  almost  unrestricted  right  of  parties  to  bring 
what  he  called  "  peddling  actions  "  before  that  tribunal,  these 
being  actions  of  such  a  paltry  nature  that  their  proper  initiation 
and  completion  should  be  confined  to  the  Sheriff  Courts.  That 
the  Court  of  Session  has  been,  and  is  being,  troubled  with  petty 
cases  is  a  matter  of  common  knowledge,  and  the  worst  offenders 
are  the  pursuers  of  actions  for  damages  who  appeal  from  the 
lower  Courts  for  jury  trial.  Of  late  the  Inner  House  judges 
have  endeavoured  to  check  what  was  becoming  an  intolerable 
misuse  of  process  by  remitting  back  to  the  Sheriffs  such  causes 
as  have  not  presented  prima  facie  evidence  of  damage  suffered 
to  the  extent  of  at  least  £40,  that  being  the  lowest  limit 
imposed  by  the  Judicature  Act,  1825,  when  making  provision 
for  appeal  for  trial.  The  ruling  decision  as  to  the  practice 
followed  is  the  case  of  Sharpies  v.  YuHly  decided  a  little  .over 
a  year  ago.  It  is  clear,  however,  that  a  plausibly  drawn  petition 
may  present  a  tale  of  anguish  and  suffering  in  such  a  way  as 
to  pass  muster  with  the  Court,  and  so  give  the  pursuer  his 
chance  of  obtaining  from  a  jury  a  sympathetic  verdict.  The 
trumpery  cases  of  the  worst  sort  are  to  be  found  among  those 
appeals  for  jury  trial,  yet,  standing  the  law  as  it  does,  these 
same  trumpery  actions  may  quite  as  legally  be  brought  in  the 
first  instance  in  the  Supreme  Court  as  in  the  Sheriff  Court,  so 
long  as  they  are  not  laid  under  the  Employers'  Liability  Act. 
The  Act  50  Geo.  III.  cap.  112  fixed  the  lowest  amount  to  be 
sued  for  in  petitory  actiono  in  the  Court  of  Session  at  £25,  but 
it  did  not  explain  how  parties  were  to  be  prevented  from  con- 
cluding for  fancy  sums  in  actions  for  damages.  Neither  did  the 
Judicature  Act  explain  how  this  was  to  be  done;  it  merely 
directed  the  attention  of  sufferers,  and  those  masquerading  as 

Digitized  by  LjOOQ IC 


338  "PEDDLING  ACTIONS."  [Dec. 

sufferers,  to  the  fact  that  they  must  insert  in  their  petitions 
conclusions  for  at  least  £40  if  they  wished  to  get  before  a  jury 
by  way  of  appeal  for  trial.  The  framers  of  the  Judicature  Act 
were,  doubtless,  well-meaning  according  to  their  lights  in  1825, 
yet,  by  their  failure  to  foresee  our  requirements  in  the  present 
century,  they  have  unwittingly  provided  a  vehicle  whereby  the 
Supreme  Court  may  be  deluged  with  trash.  It  is  reasonable  to 
suppose,  however,  that  compilers  of  a  statute,  away  back  in  the 
beginning  of  last  century,  would  not  take  it  upon  themselves  to 
assume  that  the  world  was  going  to  stand  still  about  the  year 
1825,  or  that  law-givers  of  succeeding  generations  would  regard 
that  year  as  being  representative  of  an  accepted  standard  of  life, 
morality,  industry,  invention,  and  national  progress.  It  is 
a  far  cry  back  from  now  to  1825,  and  in  the  interval  (although 
legally  we  are  supposed  to  be  ignorant  of  the  fact),  the  manners, 
customs,  and  occupations  of  the  people  have  completely 
changed.  The  vindication  of  honour  by  resort  to  the  duello 
has  since  that  year  been  suppressed  by  law.  Since  that  period 
the  value  of  money  and  the  expense  of  litigation  have  changed 
very  considerably.  Our  vocabulary  has,  during  eighty-one 
years,  undergone  extensive  alterations,  and  statements  which 
are  nowadays  classed  as  libellous  or  slanderous  would,  in  the 
olden  days,  have  been  merely  regarded  as  offensive  but  meaning- 
less utterances.  What  is  now  regarded  as  ordinary,  everyday 
employment  would,  in  those  far-ofE,  benighted  days,  have  come 
under  the  category  of  "  dangerous  vocations,''  and  to  them  the 
maxim  volenti  non  fit  injuria  would  have  applied.  For  every 
handloom  then  in  existence  we  have  as  many  mammoth  factories 
employing  thousands  of  operatives.  For  every  stage-coach 
formerly  on  the  road  we  have  now  an  equal  number  of  railway 
companies  running  enormous  numbers  of  trains  daily  and 
nightly.  Since  1825  networks  of  road  tramways  have  spread 
themselves  in  the  cities  and  even  in  rural  districts;  steamships 
now  ply  on  rivers,  lakes,  and  high  seas;  electricity  and  steam 
have  been  harnessed  to  industries;  newspapers  have  become 
outspoken  and  regular  in  their  issues;  motor  carriages  on  our 
roads  have  become  a  menace  to  the  lieges;  in  short,  libraries 
have  been  written  containing  information  as  to  how  things 
have  changed  since  the  days  of  our  great-grandfathers.  The 
legal  machinery  of  our  great-grandfathers  which  concerns  the 
actions  suitable  for  jury  trial  is,  however,  such  a  wonderful 
thing  that,  in  spite  of  national  progress,  their  ideas  still 
regulate  the  raising  of  actions  for  damages.  It  is  perfectly  true 
that  in  the  intervening  period  the  Employers'  Liability  Act 
and  Workmen's  Compensation  Act  have  come  into  existence, 
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yet  these  have  in  no  way  affected  the  provisions  of  the  Judica- 
ture Act,  but  have  merely  created  alternative  modes  to  work- 
men, and  to  workmen  only,  of  coming  into  Court  on  the  score 
of  personal  injuries.  According  to  practice  observed,  the  only 
classes  of  cases  included  in  the  enumeration  contained  in  section 
28  of  the  Judicature  Act  which  come  into  the  Supreme  Court 
for  jury  trial  are  actions  for  damages  of  various  sorts  and  of 
reduction  on  the  grounds  laid  down  in  the  Act.  Those  actions 
for  damages  founded  on  libel,  defamation,  slander,  breach  of 
promise,  and  seduction  are  not  of  great  number,  and,  though 
now  and  then  some  may  be  classed  as  trivial,  the  majority  are 
of  sufficient  importance  to  warrant  their  going  before  a  jury. 
Reductive  actions  founded  on  misrepresentation,  concealment, 
fraud,  circumvention,  facility,  force  and  fear  are  peculiarly 
suitable  for  trial  by  jury,  and,  in  any  case,  the  Supreme  Court 
is  the  proper  tribunal  for  actions  of  reduction.  It  is  when  we 
come  to  consider  the  actions  for  damages  on  account  of  personal 
injuries  that  we  discover  how  loopholes  left  open  by  the  law  are 
taken  advantage  of  by  those  who  speculate  in  the  misfortunes  of 
their  fellow-men.  There  are  three  ways  in  which  the  "  peddling 
action "  for  damages  may  come  into  the  Court  of  Session, 
viz.,  (1)  it  may  be  raised  at  common  law  for  £i  sum  of,  at  least, 
£25  before  any  Outer  House  judge ;  (2)  a  pursuer  in  a  Sheriff 
Court  claiming  not  less  than  £40  may,  under  section  40  of  the 
Judicature  Act,  appeal  for  jury  trial  on  the  Sheriff-Substitute 
pronouncing  an  order  for  proof.  The  defender  can,  of  course, 
do  likewise,  but  it  is  rare  and  almost  unknown  to  find  him 
doing  so.  (3)  By  inserting  in  the  petition,  where  reasonably 
competent,  a  conclusion,  alternative  or  otherwise,  under  the 
Employers'  Liability  Act,  1880,  a  pursuer  has  the  right  to 
demand  transmission  of  the  cause  from  the  Sheriff  Court  to  the 
Court  of  Session.  This  right  lies  also  with  the  defender,  but 
it  is  exceptional  to  see  it  exercised.  Let  us  observe  now  how 
the  various  statutes  regulating  actions  of  damages  do  create 
most  absurd  anomalies.  The  Act  of  50  Geo.  III.  above  referred 
to  allows  any  petitory  action,  including  the  action  for  damages, 
to  be  raised  in  the  Court  of  Session  if  a  claim  of  £25  or  more 
be  stated.  The  Judicature  Act,  while  making  it  competent  to 
appeal  actions  raised  in  the  Sheriff  Court  to  the  Court  of  Session 
for  trial,  fixes  the  lowest  limit  of  the  claim  at  £40.  Then  the 
more  recent  Court  of  Session  Act,  1868,  when  regulating 
matters  of  expenses,  most  seriously  contemplates  and  makes 
provision  for  such  a  paltry  amount  of  damages  being  awarded 
by  a  jury  as  £5.     Let  any  reasonable  man  read  these  several 
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provisions  and  he  will  surely  not  say  that  the  blame  for  bringing 
"  peddling  actions  "  into  the  Court  of  Session  rests  solely  with 
the  litigants  and  their  advisers.  The  invitation  to  do  so  is 
clear,  and  the  invitation  is  extended  by  the  Legislature.  A 
further  anomaly  in  practice  may  be  pointed  out.  An  appeal 
for  jury  trial  under  the  Employers'  Liability  Act  may  be  sent 
back  by  the  Inner  House  to  the  Sheriff  in  respect  of  the  aver- 
ments disclosing  no  apparent  damage  suffered  approaching  the 
£40  limit.  Tet  that  very  same  action,  by  being  marked  for 
transmission  to  the  Court  of  Session  under  the  Act,  would  be 
passed  on  to  a  Lord  Ordinary  and  disposed  of  by  a  jury  without 
comment.  And  this  is  being  done,  although  the  Inner  House 
judges  do  not  seem  to  have  as  yet  taken  note  of  the  fact. 

It  would  be  a  difficult  matter  to  lay  down  absolute  rules 
to  regulate  the  bringing  of  actions  of  damages  by  poor  persons 
into  the  higher  Courts ;  but  it  is  hard  to  understand  why  poor 
people  who  seek  a  verdict  of  a  jury  should  have  to  come  into 
the  Supreme  Court  at  all.  If  we  can  trust  our  Sheriffs  to 
preside  over  criminal  trials  with  the  aid  of  juries,  we  might 
reasonably  try  the  experiment  of  seeing  how  far  they  may  be 
trusted  to  dispose  of  civil  actions  with  the  like  aid.  While  a 
great  many  trashy  cases  come  into  the  Court  of  Session  with 
over-stated  claims,  it  is  but  fair  to  suggest  that  the  working 
classes  have  some  small  excuse  for  magnifying  their  damages 
when  they  know  that  large  concerns,  such  as  railway  companies, 
corporations,  and  insurance  companies  are  not  above  going  to 
the  opposite  extreme  by  resorting  to  sharp  practice  in  order 
to  obtain  favourable  settlements  with  poor,  ignorant,  and  often 
dazed  sufferers.  But  the  main  idea  in  any  legislative  measure 
to  improve  matters  should  be  to  make  it  impossible  for  the 
Supreme  Court  to  be  troubled  with  trivial  actions  under  any 
circumstances,  and  by  extending  the  powers  of  the  Sheriffs  this 
can  surely  be  effected. 


REMINISCENCES  OF  GLASGOW  SHERIFF  COURT. 

III. 
On  the  death  of  Sheriff  Alison,  the  senior  Sheriff-Substitute, 
Henry  Glassford  Bell,  was,  in  June,  1867,  raised  to  the  position 
of  Sheriff  of  the  county.  No  other  appointment  would  have  been 
appropriate.  Past  services  for  nearly  thirty  years  required 
recognition,  and  experience,  with  legal  attainments  to  back  it, 
fitted  him  for  the  office.  Sheriff  Bell  entered  on  his  duties 
with  the  loyal  support  of  the  local  bar,  and  as  a  public  man 
he  more  and  more  identified  himself  with  the  city  and  its 
interests.     One  can  still  recollect  how  admirably  he  acquitted 
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himself  in  literary  or  artistic  work,  and  as  a  speaker  lie  could 
illuminate  any  subject  on  which  he  spoke.  At  the  annual 
Trades  House  dinner  he  usually  sketched  the  legislative  work  of 
the  preceding  Parliamentary  session,  and  his  statistics  regarding 
the  Sheriff  Court  satisfied  one  of  his  personal  fitness.  It 
is  to  be  regretted  that  his  leisure  moments  were  so  limited 
that  he  was  unable  to  leave  behind  him  more  literary  work. 
He  wrote  verses  with  ease  and  much  humour,  but  his  best 
work  was  done  in  the  County  Buildings.  His  friendship  with, 
among  others,  Sir  Daniel  Macnee,  Professor  J.  Macquorn 
Bankine,  and  George  Outram,  of  the  Glasgow  Herald^  with 
their  natural  wit,  served  to  quicken  the  more  solid  quali- 
ties of  the  Sheriff.  To  hear  Macnee  describe  some  of  their 
holiday  rambles  was  worth  remembrance,  and  the  verses  of  the 
author  of  "  The  Annuity  "  and  "  The  Multiplepoinding,"  recited 
in  the  company  of  his  friend  the  big  judge,  kept  the  table  in  a 
roar  of  mirth.  One  or  two  stanzas  may  be  given  from  a  jeu 
cTesprU  of  Outram's,  titled  "  The  Tsar  Kolokol.''  The  subject 
is  descriptive  of  the  great  bell  of  Moscow  which  broke  in  the 
year  1653  when  being  cast  and  is  still  silent.  Its  career  is 
contrasted  with  that  of  Sheriff  Bell— 

We've  a  Bell  in  this  country,  the  King  of  Bells,  too, 
Of  metal  as  various,  and  temper  more  true, 
A  sort  of  a  giant,  though,  upon  the  whole, 
He's  not  quite  as  big  as  the  Tsar  Eolokol. 

Though  he's  never  been  hung  yet,  and  never  may  be, 
His  voice  has  been  heard  o'er  the  land  and  the  sea ; 
And  long  may  such  music  continue  to  roll 
From  the  King  of  our  Bells,  from  the  Tsar  Kolokol. 

May  the  King  live  for  ever,  a  Persian  request 
Which  we  make  on  behalf  of  our  much-honoured  guest ; 
May  we  oft  pledge  a  bumper,  and  oft  drain  a  bowl, 
To  the  health  of  our  Bell,  to  our  Tsar  Kolokol. 

During  Sheriff  Bell's  principalship  he,  in  1870,  appointed 
Mr.  Walter  Cook  Spens,  advocate,  to  be  one  of  his  Substitutes. 
The  new  Sheriff  was  the  eldest  son  of  Mr.  William  Spens, 
manager  of  the  Scottish  Amicable  Assurance  Company, 
Glasgow.  He  had  considerable  literary  gifts  and  ably  filled 
the  position  of  judge  for  thirty  years.  He  wrote  several  legal 
works,  including  one  on  the  Employers'  Liability  Act.  Sheriff 
Spens  was  always  courteous  and  kindly  and  was  a  general 
favourite  with  the  bar.  We  may  anticipate  and  add  that 
Mr.  Thomas  A.  Fyfe,  a  Glasgow  procurator,  was  appointed 
Sheriff    Spens'    successor.      He    has    worthily    followed    the 
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traditions  of  the  local  Sheriff  Court;  acknowledged  to  be  an 
eflScient  judge,  he  is  readily  accessible  to  the  practising  agents. 

Mr.  J.  M.  Lees,  now  the  Sheriff-Principal  of  Stirling 
and  Dumbarton,  was  appointed  by  Sheriff  Bell  one  of 
the  Sheriffs-Substitute  of  Lanarkshire  in  1872,  when 
he  commenced  his  judicial  career  at  Airdrie.  This  is  the 
favourite  training  ground  for  the  future  Sheriffs-Substitute 
at  Glasgow,  affording  much  scope  for  a  man  of  action  and 
legal  ability  like  Sheriff  Lees.  He  was  transferred  to  Glasgow 
in  1875,  and  ultimately  adopted,  in  June,  1891,  the  some- 
what unusual  course  of  returning  to  the  Edinburgh  bar,  where 
he  still  practises.  When  he  first  presided  in  the  Glasgow  Court 
he  showed  an  inclination  to  instruct  the  bar,  who  naturally 
assumed  that  they  already  had  some  experience  as  pleaders. 
But  a  few  years'  service  proved  the  efficiency  of  the  Sheriff 
in  his  daily  work.  Sheriff  Lees  was  anxious  to  improve  pro- 
cedure ;  his  useful  handbook  of  Sheriff  Court  Forms  and  Styles 
has  often  been  blessed  by  the  young  Sheriff  Court  agent,  and 
his  Small  Debt  Act  of  1889  has  proved  a  satisfactory  measure, 
so  far  as  it  goes. 

In  the  end  of  1875  Mr.  John  B.  L.  Bimie,  advocate, 
was  appointed  Sheriff-Substitute  at  Airdrie,  on  the  trans- 
ference of  Mr.  Lees  to  Glasgow.  Mr.  Bimie  was  a  man  of 
superior  character — a  gentleman  in  all  his  actions,  and  a  very 
useful  Sheriff.  He  came  to  Glasgow  in  due  time  in  1891, 
and  died  in  May,  1895.  He  had  "  a  most  absolute  abhorrence 
of  what  was  wrong  or  ignoble,"  and  in  the  discharge  of  his 
duties  was  seriously  earnest,  and  earned  the  sympathy  and 
approval  of  all  who  practised  before  him. 

Sheriff  Bell  was  the  appellate  judge  for  only  six  years; 
he  died  on  7th  January,  1874,  in  his  seventy-first  year,  regretted 
by  a  host  of  friends  and  the  public.  A  public  funeral  was 
accorded  to  him,  and  his  remains  repose  in  the  transept  of  our 
great  Cathedral.  He  was  an  exceptional  public  servant,  and 
was  respected  for  his  many  gifts.  The  local  Court  was 
privileged  for  these  forty  years  in  having  two  such  eminent 
judges  as  Sheriffs  Alison  and  Bell. 

Mr.  William  Gillespie  Dickson,  author  of  a  valuable  Treatise 
on  Evidence,  who  had  served  many  years  as  Procureur- 
General  at  the  French  tribunal  of  the  Mauritius,  had 
been  appointed  in  1868  to  succeed  Sheriff  Strathem,  and,  on 
the  vacancy  in  the  Principalship  occurring,  he  was 
nominated  to  the  higher  office  in  succession  to  Sheriff 
Bell.  Mr.  Dickson's  training  made  him  a  disciplinarian, 
and  accustomed  as  he  was  to  prosecute  a  race  of  a  darker 
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hue,  lie  had  a  little  of  the  martinet  in  his  nature.  But  he 
was  a  useful  judge,  sternly  opposed  to  pedantry  and  deceit. 
There  was  a  certain  hauteur  in  his  bearing  which  was  not 
always  pleasant,  and  the  practitioners  would  have  liked  a  little 
more  of  the  siuiviter  in  re.  There  is  much  deference  shown  now 
to  Labour  members  and  Socialists,  but  Sheriff  Dickson  neither 
feared  criticism  nor  the  new  terror  of  officialdom — a  question 
in  Parliament.  A  firm  administration  of  the  law  is  serviceable, 
and,  wisely  done,  it  creates  respect. 

We  can  remember  that  thirty  years  ago  the  old  law  againfit 
offending  apprentices  was  often  applied.  They  had  little  regard 
in  those  days  for  the  rights  of  their  employers  or  the  obliga- 
tions of  their  indentures.  A  shipbuilding  apprentice  was 
before  the  Sheriff,  and  a  well-known  employer  was  also  present. 
A  most  defiant  attitude  and  vengeful  look  on  the  part  of  the 
youngster  was  noticed  by  the  Sheriff,  and,  to  add  to  the  offence, 
the  carpet  in  the  neighbourhood  of  the  lad  was  occasionally 
benefited  by  the  ejection  of  saliva.  The  apprentice  muttered 
a  sentence  of  contempt,  at  which  the  judge  fumed.  He  called 
for  the  Court  officer,  and  dictated  an  order  committing  the 
culprit  to  custody  for  contempt  of  Court.  The  law  was  thus 
rigorously  maintained  in  public,  but  the  Sheriff,  at  a  private 
interview  an  hour  or  two  afterwards,  saw  the  agent  and  hinted 
that  a  suspension  might  be  tried.  The  risk  was  discussed,  but 
the  agent  accepted  it,  with  the  result  that  the  youth  did  at 
least  fourteen  days  in  prison,  and  probably  was  more  respectful 
in  future. 

The  evidence  of  witnesses  was  at  that  time  recorded  by 
the  Sheriff-Substitute  in  his  own  handwriting,  and  this 
antiquated  practice  only  ended  in  1874.  The  credit  of  the 
reform  is  due  to  members  of  the  Glasgow  bar,  the 
bill  giving  power  to  record  evidence  in  shorthand  having 
been  drafted  by  the  late  Mr,  T.  G.  Wright  and  his 
friend,  Mr.  Naismith,  both  of  whom  had  long  argued  in 
favour  of  the  change.  Will  it  be  credited  that  this  change  was 
not  welcomed  by  some  who  were  undoubtedly  sound  lawyers? 
Lord  President  Inglis  got  the  Lord  Advocate  of  the  day  to 
insert  the  condition  that  the  Sheriff  should  dictate  the  evidence 
to  the  shorthand  writer,  which  he  never  does  unless  in  a 
peculiar  emergency.  Slieriff  Bell,  whose  bad  orthography 
made  the  demand  more  clamant,  did  not  relish  the  prospect 
of  needlessly  long  proofs  being  read  by  him  on  appeal. 
But  the  wheel  of  time  must  revolve  and  all  the  old  formulas 
be  discarded  to  conform  to  the  requirements  of  progress.  The 
Evidence  Amendment  Act  became  law  in  1874,  and  not  a  year 
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too  soon.  One  thinks  with  disgust  of  the  times  when  a  Sheriff- 
Substitute  had  the  drudgery  of  writing  in  six  hours  as  many 
as  fifty  pages  of  proof,  while  another  (Strathern)  paraphrased 
the  evidence  by  recording  in  mellifluous  English  what  had  been 
said  in  the  vernacular  of  a  cabman  or  a  Calton  fishwife. 

Sheriff  Dickson  was  a  law  reformer,  and  made  some  bene- 
ficial changes  in  the  Sheriff  Court  working.  Redundancy  in 
pleading  and  the  frequency  of  adjournments  of  proofs  he 
checked;  the  introduction  of  shorthand  was  a  change  which 
he  greatly  desired,  but,  unfortunately,  he  did  not  live  to  see 
the  benefit  of  it.  He  had  the  drudgery  of  writing  the  evidence 
when  a  Sheriff-Substitute,  and  no  one  could  record  the  wit- 
nesses' statements  in  clearer  language  and  handwriting.  Often 
he  steadily  wrote  from  10.30  to  5,  and  it  was  not  unusual  for 
him  to  record  fifty  to  fifty-five  pages  of  law  folio,  much  more 
than  a  law  clerk  would  reckon  a  good  day's  work. 

The  Sheriff  Court  Act  of  1876  was  largely  inspired  by  Mr. 
Dickson  and  Mr.  Sellar,  the  Sheriff-clerk.  The  forms  con- 
tained in  it  were  drafted  by  them,  and  the  present  form  of  the 
petition  was  designed  in  the  Glasgow  County  Buildings. 
The  old  clumsy  summons,  consisting,  like  the  criminal  indict- 
ment, of  two  syllogisms  and  the  logical  conclusion,  was  a 
barbarism  worthy  of  a  feudalist.     The  plain  statement  thus — 

In  the  Sheriff  Court  of  Lanarkshire,  at  Glasgow. 
A  B,  merchant  in  Glasgow,  pursuer, 
against 

C  D,  wine  merchant,  Sauchiehall  Street,  Glasgow,  defender. 

The  above-named  pursuer  submits  to  the  Court  the  condescendence 
and  note  of  pleas  in  law  hereto  annexed,  and  prays  the  Court 

To  grant  a  decree  against  the  above-named  defender,  ordain- 
ing him  to  pay  to  the  pursuer  the  simi  of  " 
sterling,"  or  "  to  ordain  the  defender  to  deliver  to  the 
pursuer,"  kc,  Ac,  and  so  on,  varied  according  to  the 
conclusions, 

was  simplification  compared  with  the  old  writ.  What  could 
be  more  absurd  than  the  original  criminal  indictment,  a  pitfall 
for  the  draftsman  and  a  text  for  the  tricky  counsel  who  had 
ideas  of  relevancy  ? 

We  are  indebted  to  Lord  Justice-Clerk  Macdonald  (Lord 
Kingsburgh)  for  the  change  in  the  criminal  indictment.  He 
was  almost  as  great  a  reformer  in  criminal  procedure  as  he  is 
a  military  expert,  having  no  regard  to  red  tape.  The  present 
formation  in  open  column  of  marching  to  attack  was  devised 
by  him  as  a  Volunteer  brigadier;  it  was  scouted  by  the  War 
Office,  but  is  now  the  rule  of  the  British  army. 
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In  1876,  as  we  have  before  mentioned,  Mr.  Gemmel 
resigned  his  fiscalship,  and  was  appointed  the  first  stipendiary 
magistrate  of  Glasgow.  He  was  succeeded  by  Mr.  W.  A. 
Brown,  advocate,  during  whose  tenure  of  office  the  City  of 
Glasgow  Bank  directors  were  tried  in  1879.  He  retired  in 
May,  1883,  and  went  to  Aberdeen  as  Sheriff-Substitute.  Mr. 
James  N.  Hart,  son  of  Mr.  William  Hart  (a  former  procurator- 
fiscal  from  1846  to  1876),  whose  training  had  fitted  him  for 
the  position,  succeeded  Mr.  Brown,  and  continues  in  office, 
discharging  his  duties  with  every  efficiency.  G.  B.  Y. 
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Time-Tablbs  on  a  New  and  Simplified  Plan.  By  Thomas  Reader. 
Fifth  edition.  Loudon :  Longmans,  Green,  6c  Co.  1906. 
(28.  6d.  net) 

These  time-tables  have  nothing  to  do  with  railways. 
According  to  the  title-page,  their  purpose  is  to  facilitate  the 
operation  of  discounting  bills  and  the  calculation  of  interest 
on  banking  and  current  accounts,  showing,  without  calculation, 
the  number  of  days  from  every  day  in  the  year  to  any  other 
day  for  any  period  not  exceeding  365  days. 

The  book  really  does  what  it  claims  to  do,  and  cannot  fail 
to  relieve  the  tedium  and  obviate  the  error  involved  in  the 
making  up  of  interest  accounts  and  similar  statements.  It  is 
clearly  and  concisely  printed  by  the  Aberdeen  University 
Press,  and  the  fact  that  it  has  reached  its  £fth  edition  gives 
confidence  in  its  accuracy. 


Bankinq  Law,   with  Forms.       By  William  Wallace,  Advocate, 

Sheriff-Substitute  of   Argyll,  and   Allan   M'Neil,    Solicitor, 

Bank  of  Scotland,  Edinburgh.       Third  edition,  revised  and 

enlarged.        Edinburgh :    William  Green  <k   Sons.        1906. 

(15s.  net.) 

Nothing  could  more  clearly  show  the  favour  with  which 

this  treatise  has  been  received  by  the  two  professions  to  which 

it  appeals  than  the  fact  that  three  editions  have  been  called 

for  within  so  short  a  period.    We  reviewed  the  work  at  length 

when  the  two  previous  editions  were  published  in  1894  and 

1899,  and  little  need  be  added  to  what  was  then  said.     In  the 

preface  to  this  edition  the  authors  justly  claim  that  the  whole 

work  has  been  thoroughly  revised  ani  brought  up  to  date. 

Since  the  publication  of  the  second  edition  in  1899  there  has 

been  a  considerable  number  of  judicial   decisions  and  dicta 

relating  directly  or  indirectly  to  the  various  branches  of  the 

law  with  which  the  book  deals,  and  several  modifications  of 

the  law  have  been  effected  by  statute.     It  has  therefore  been 

found  necessary  to  increase  the  volume  by  about  one  hundred 

pages.     That  it  has  been  fully  brought  up  to  date  is  shown 
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by  the  references  to  decisions  which  must  have  been  pro- 
nounced while  the  book  was  passing  through  the  press.  The 
work  necessarily  trenches  on  subjects  not  directly  within  its 
province,  but  the  most  extensive  additions  are  to  be  found  in 
part  ii.,  which  deals  with  the  important  and  strictly  banking 
subject  of  bills,  cheques,  and  promissory  notes.  The  index 
is  a  model  of  fulness  and  accuracy,  and  the  numerous  forms, 
together  with  the  list  of  stamp  duties,  add  value  to  the  book. 
We  again  commend  it  as  an  indispensable  aid  in  the  determina- 
tion of  the  various  questions  litely  to  arise  among  lawyers 
and  bankers  on  the  several  subjects  of  which  the  volume  treats. 


At  Inverness,  on  13th  November,  after  a  very  short 
illness,  Mr.  William  Taylor  Rule,  the  oldest  member 
of  the  Inverness  Faculty  of  Solicitors.  He  had  attained 
the  ripe  age  of  eighty-four  years,  and  was  able  to 
exercise  control  over  his  business  until  the  end.  Mr.  Rule 
was  a  native  of  the  county  of  Sutherland,  but  received  his 
early  education  and  training  in  Forres,  where  he  was  appren- 
ticed to  the  late  Mr.  Robert  Urquhart,  town-clerk.  After 
becoming  a  solicitor,  he  practised  in  Grantown-on-Spey  for  a 
year  or  two,  in  partnership  with  Mr.  Dickson,  who  subsequently 
accepted  the  appointment  of  secretary  to  the  Caledonian  Bank- 
ing Company.  Mr.  Rule  joined  Mr.  Charles  Stewart,  solicitor, 
in  Inverness,  and  became  also  joint  agent  of  the  National  Bank 
of  Scotland,  an  appointment  which  he  held  for  more  than 
half  a  centuiy.  He  was  one  of  the  agents  of  the  local  railway 
companies  that  merged  in  the  present  Highland  Railway  Com- 
pany, but  his  principal  activities  did  not  lie  in  that  direction. 
The  post  of  law  agent  to  the  Highland  Railway  Company  was 
held  for  many  years  by  Mr.  William  Bums,  who  was  in 
partnership  with  Mr.  Rule.  The  deceased  was  more  of  a 
chamber  lawyer  than  a  Court  practitioner,  and  he  was  recog- 
nised as  an  expert  in  conveyancing  and  trust  law.  He  was  a 
director  of  several  companies,  but  did  not  take  part  in  local 
affairs.  As  a  lawyer  he  enjoyed  the  fullest  confidence  of  his 
many  clients,  and  his  upright  character  and  unfailing  courtesy 
commanded  the  esteem  of  tlie  community.  Mr.  Rule  was  twice 
married,  and  is  survived  by  a  widow. 

At  Largs,  on  17th  November,  alter  an  illness  of  about  a 
month's  duration,  Mr.  James  Fleck,  writer.  Mr.  Fleck,  who 
was  a  native  of  Largs,  began  business  as  a  solicitor  about  thirty 
years  ago,  having  been  trained  in  a  Glasgow  office  and  at 
Glasgow  University.  Some  years  afterwards  he  was  appointed 
town-clerk  (clerk  to  the  Burgh  Commissioners  the  office  was 
then  called),  and  he  held  that  office  for  nineteen  years, being  suc- 
ceeded by  the  late  Mr.  John  Morris.  Some  time  after  demitting 
office  he  was  elected  a  councillor,  and  in  due  course  became  a 
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bailie.  He  did  not  seek  re-election  in  November,  1905.  Mr. 
Fleck,  at  the  time  of  his  death,  was  also  clerk  to  Largs  School 
Board  and  clerk  and  treasurer  to  Skelmorlie  School  Board,  both 
of  which  offices  he  had  held  for  a  long  term  of  years.  He  also 
sought  and  obtained  election  as  a  Parish  Councillor  a  number 
of  years  ago,  and  on  the  death  of  Mr.  R.  Sinclair  Scott  he 
succeeded  to  the  chair,  having  previously  done  good  work  as 
deputy-chairman  and  in  connection  with  the  extension  of  the 
cemetery,  now  completed.  Other  offices  he  held  at  the  time  of 
his  death  were  depute  J.P.  clerk  and  clerk  to  the  heritors. 
Mr.  Fleck  leaves  a  widow  and  family. 


p0tt8  ixoxvi  (Sbinbutgb. 

Pabliament  House,  30«/i  November,  1906. 
Foe  the  first  few  weeks  of  the  session,  what  Lord  Ardwall  last 
winter  designated  as  "  the  spirit  of  compromise  "  seemed  to  have 
again  come  upon  litigants,  for  a  good  many  substantial  proofs 
were  settled  before  the  dates  fixed  for  proceeding  with  them, 
while  no  fewer  than  eight  jury  trials  set  down  for  disposal 
in  the  Outer  House  were  settled,  with  the  result  that 
more  than  one  of  the  Outer  House  judges  ran  somewhat 
short  of  procedure  roll  cases,  and  had  to  get  transfers  from 
their  brethren  who  had  anything  to  spare.  Latterly, 
however,  there  has  been  an  ample  supply  of  work  for  all 
the  judges  of  first  instance,  and  we  seem  to  be  in  for  a  busy 
session  for  counsel  in  good  practice.  It  is  otherwise,  however, 
with  a  good  many  juniors,  whose  work  is  somewhat  fitful  and 
intermittent  in  the  form  of  petitions,  SherifE  Court  work,  and 
light  business,  or  formal  motions,  the  supply  of  which  has  not 
as  yet  been  very  abundant.  I  hear,  however,  that  in  the  Bill 
Chamber  there  are  now  pending  a  goodly  number  of  interdicts 
for  infringement  of  designs  of  Christmas  cards,  which  will 
likely  soon  find  their  way  into  the  Outer  House  and  go  to 
increase  business  there. 

As  regards  the  Inner  House,  the  two  Divisions  are  making 
very  slow  progress  with  the  300  appeals  and  reclaiming  notes 
waiting  disposal,  and  the  absence  of  the  Lord  President  has 
often  necessitated  the  borrowing  of  a  judge  from  the  Outer 
House  to  make  up  a  quorum.  Within  the  past  fortnight, 
owing  to  the  illness  of  Lords  McLaren  and  Kinnear,  Lord 
Kyllachy  had  to  come  from  the  Second  Division  to  the  First 
Division  and  preside  over  a  Court  composed  of  Lord  Pearson 
and  Lord  Ardwall,  or  any  other  Outer  House  judge  whose 
engagements  for  the  day  enabled  him  to  go  to  form  a  quorum 
in  the  First  Division.  This  sort  of  thing  always  goes  to 
demonstrate  to  the  profession  and  the  public  that  there  is  a 
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sad  want  of  elasticity  about  the  Court  when  judges  are 
invalided,  which,  I  am  satisfied,  would  never  be  tolerated  for 
a  day  either  in  England  or  Ireland.  I  am  glad,  however,  to 
learn  that  on  4th  December  the  Lord  President  and  Lord 
Kinnear  will  return  to  the  bench,  and  the  state  of  the  First 
Division  will  become  more  satisfactory. 

In  regard  to  improved  accommodation  in  the  Supreme 
Courts,  I  observe  that  during  Mr.  Lewis  Harcourt's  illness, 
Mr.  Price,  member  for  Central  Edinburgh,  made  his  inquiry 
as  to  the  intentions  of  the  Government  on  this  head,  and 
received  the  reply  from  the  Under-Secretary  that  Mr.  Harcourt 
had  made  his  visit  to  the  Parliament  House  and  that  the  plans 
of  the  proposed  alterations  were  under  consideration.  Mean- 
time the  "  sough "  in  the  Court  is  that  the  two  new  and 
enlarged  Outer  House  Courts,  which  are  to  be  built  on  the 
vacant  piece  of  ground  at  the  back  of  the  present  building, 
are  to  be  commenced  as  soon  as  the  Court  rises  for  the  spring 
vacation.  But  the  whole  business  is  at  best  a  poor  tinkering 
operation,  quite  unworthy  of  the  Supreme  Courts  of  Scotland, 
and  will  certainly  cost  a  very  limited  amount  of  public  money. 

Mr.  Clyde's  address  to  the  Scots  Law  Society  at  their 
opening  meeting  was  a  very  masterly  and  practical  one, 
dwelling  largely  on  the  practical  training  of  members  of  the 
bar,  the  defects  in  preparation  of  records,  the  reform  of  pro- 
cedure, and  the  waste  of  judicial  time  and  clients'  money 
through  so  many  "  peddling  "  actions  finding  their  way  into 
the  Court.  On  all  these  subjects  Mr.  Clyde  made  many 
illuminating  and  forcible  observations.  As  regards  the  train- 
ing of  advocates,  there  is  notoriously  much  room  for  improve- 
ment if  a  man  is  ever  to  be  more  than  a  theoretical  lawyer. 
Take  the  matter  of  Court  practice,  for  instance.  One  can 
almost  count  on  the  fingers  of  one  hand  the  juniors  at  the 
bar  who  have  had  any  good  practical  training  in  forms  and 
procedure.  It  would,  of  course,  be  invidious  to  give  names, 
only  every  one  conversant  with  the  Court  knows  of  some 
juniors  in  excellent  practice  whose  success  has  been  largely 
due  to  their  "  knowing  the  ropes,"  i.e.,  they  have  gone  through 
the  drudgery  of  an  office  training,  including  Parliament 
House  and  Register  House  work,  and,  consequently,  are  all 
the  better  equipped  for  the  conduct  of  litigations,  besides  being 
much  more  resourceful  when  confronted  by  a  judge  with 
difficulties  in  Court  procedure. 

Then,  as  regards  study  and  preparation,  the  curriculum  is 
now  very  unsuited  for  our  modern  course  of  advocacy.  In 
the  early  sixties,  and  prior  thereto,  the  Court  had  a  diflPerent 
mode  of  doing  business,  and  a  greatly  different  class  of  litiga- 
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tion.  For  instance,  at  that  time  all  proofs  were  taken  leisurely 
on  commission  and  written  in  longhand,  and  it  was  only 
before  juries  that  counsel  had  any  proper  chance  of  showing 
their  abilities  in  examining  or  cross-examining  witnesses. 
Since  the  time  of  the  passing  of  the  Evidence  Act  of  1866, 
which  ordered  proofs  to  be  taken  in  Court,  the  facilities  for 
the  skilful  handling  of  witnesses,  either  in  chief  or  in 
cross,  have  greatly  increased.  And,  then,  during  the 
last  three  decades  new  sources  of  litigation  have  come 
into  existence,  such  as  actions  as  to  trade-marks,  patents, 
compensation  for  accidents  through  machinery,  or  in  mines, 
or  on  railways,  while  arbitrations .  under  the  Lands  Clauses 
Act  of  1845,  which  were  almost  non-existent  prior  to  1860, 
have,  since  the  passing  of  the  Lands  Clauses  Amendment  Acts 
in  that  year  and  also  in  1870,  enormously  increased,  rendering 
a  training  in  knowledge  of  agricultural  problems,  cropping, 
land  values,  geology,  mineral  workings,  chemistry,  &c.,  almost 
a  sine  qua  non  in  the  case  of  any  gentleman  coming  to  the 
bar  who  expects  to  do  a  good  and  lucrative  general  business 
of  the  kind  passing  through  the  law  Courts,  or  before  arbiters 
chosen  in  land,  railway,  agricultural,  or  other  disputes  sent 
to  arbitration,  which  have  now  become  so  common  at  the 
end  of  the  nineteenth  and  beginning  of  the  twentieth 
century.  Again,  the  legal  training  is,  to  some  extent  at  least, 
overdone,  and  too  much  stress  laid  upon  classical  learning, 
very  little  of  which  is  needed  in  the  equipment  of  a  modern 
commercial  lawyer.  Mr.  Clyde  speaks  sixongly  of  the  slovenli- 
ness of  our  modern  pleadings.  Time  was,  in  the  years  prior 
to  the  passing  of  the  Court  of  Session  Act  of  1868,  when  you 
could  not  have  enough  of  pleading,  as  hardly  a  case  was 
closed  without  a  revisal,  but  since  that  Act  came  into  operation 
we  have  drifted  into  closing,  in  nearly  every  case,  without  a 
revisal,  or,  at  most,  with  the  pursuer  answering  the  statement 
of  facts  made  by  a  defender  in  his  defences.  There  is  no  doubt, 
however,  that  much  carelessness  in  pleading  exists,  as  is 
evidenced  by  the  fact  so  common  nowadays  of  the  judges,  even 
in  the  middle  of  a  litigation,  and  long  after  a  record  has  been 
closed,  being  obliged  frequently  to  open  up  records  to  add  more 
averments  or  pleas  in  law,  and  re-closing  them  again  before 
further  procedure  is  taken,  all  of  which  denotes  bad  prepara- 
tion by  counsel,  or  very  hazy  notions  of  a  client's  case  or  its 
relevancy  at  its  commencement.  And  yet,  counsel  can  hardly 
complain  of  want  of  time,  as,  in  my  view,  far  too  much  time 
is  wasted  in  adjusting  and  closing  a  record.  This  of  itself 
alone  ought  to  prevent  careless  or  slovenly  pleading. 

As  to  the  "  peddling "  actions  referred  to  by  Mr.  Clyde, 
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it  may  again  be  observed  that  within  the  past  decade  these 
have  been  most  unsparingly  denounced  in  the  pages  of  this 
magazine,  and  various  drastic  proposals  made  for  dealing  with 
what  I  may  call  a  "  curse  "  to  the  Court  of  Session.  These 
cases  usually  take  the  form  of  an  appeal  from  the  Sheriff  to 
the  Supreme  Court  for  jury  trial.  Mr.  Clyde's  suggestion 
that  the  judges  should  have  the  power  to  award  Sheriff  Court 
expenses  in  all  the  successful  actions  of  the  class  with  which 
he  was  dealing  would  certainly  act  as  a  wholesome  deterrent. 
But,  as  the  judges  are  already  clothed  with  a  pretty  ample 
power  to  deal  with  the  modification  of  costs,  I  think  they 
should  try  the  experimeiit  of  modification  of  costs  in  these 
cases  to  the  extent  of  a  half  or  a  third,  and  this  would  have 
an  excellent  result,  and  would  probably  stop  nimious  or 
trumpery  litigation.  It  would,  in  any  case,  I  think,  help  to 
stay  the  plague  of  jury  trials  in  all  cases  originally  brought 
in  the  Sheriff  Court  and  appealed  to  the  Court  of  Session,  and 
which  are  usually  of  the  most  trifling  and  frivolous  description. 
All  this,  of  course,  means  legislation,  and  this  we  are  not 
likely  to  have  from  either  side  of  politics  for  years  to  come. 

When  Mr.  J.  M.  Irvine  was  appointed  extra  Advocate- 
depute  for  the  Western  Circuit  by  the  present  Lord  Advocate 
it  was  understood  the  appointment  was  to  be  a  permanent  one 
until  he  got  promotion.  But  a  change  has  apparently  come 
over  the  views  of  Mr.  Shaw,  for  Mr.  Irvine,  after  acting  for 
nearly  a  year,  has  been  succeeded  by  Mr.  Robert  Munro,  the 
Sheriff  Court  Advocate-depute,  and  Mr.  John  Harvey  succeeds 
Mr.  Munro  in  that  office.  The  remuneration  of  the  extra 
depute  for  the  West  is  £315  per  annum,  being  at  the  rate 
of  50  guineas  per  circuit,  which  includes  expenses. 

The  arbitrations  under  what  are  termed  the  peace  agree- 
ments between  the  Caledonian,  North  British,  and  Lanarkshire 
and  Dumbartonshire  Railway  Companies  referred  to  in  my 
last  letter,  and  under  which  Lord  Trayner  is  now  arbiter,  took 
place  in  the  S.S.C.  library  on  the  12th  and  13th  current  and 
related  to  the  promotion  of  tramways  by  the  Lanarkshire  and 
Dumbartonshire  Railway,  which  the  North  British  people  com- 
plained was  in  breach  of  the  peace  agreement.  At  tiie  close 
of  the  proceedings  Lord  Trayner  made  avizandum  and  returned 
to  London. 

Another  of  the  old  generation  of  counsels'  clerks,  of  whom 
none  now  remain,  has  passed  away  at  the  age  of  sixty-eight,  in 
the  person  of  Mr.  David  Hepburn,  who  has  been  close  on  a 
half-century  within  the  precincts,  during  which  time  he  was 
clerk  to  more  than  one  generation  of  practising  counsel, 
including  Sheriff  Jameson,  senior,  the  father  of  the  present 
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Lord  Ardwall,  to  Lord  Ardwall  himself  while  a  practising 
counsel,  to  Sir  John  Cheyne,  Sheriff  Charles  Maconochie,  the 
late  Mr.  J.  R.  Baxter,  Professor  Rankine,  Sheriff  Crawford, 
Mr.  C.  D.  Murray,  and  many  others.  About  six  years  ago, 
for  reasons  of  health,  Mr.  Hepburn  gave  up  most  of  his 
appointments,  but  still  kept  up  his  connection  with  the  Court. 
He  was  a  very  hard  worker,  for  counsels'  clerks  in  the  old 
days  worked  very  hard  and  often  far  into  the  small  hours  of 
the  morning,  and  he  was  also  (like  all  the  old  school  of  these 
clerks)  most  attentive  to  his  counsel  and  very  well  liked  by 
agents.  His  death  is  much  regretted  by  all  who,  like  the 
present  writer,  have  known  and  esteemed  him  for  a  great 
number  of  years. 

The  recent  ruling  of  Lord  Dundas,  which  at  once  stopped 
the  six  jury  trials  for  slander  from  the  West  country  from 
going  to  trial  because  of  the  pursuers  being  unable  to  get  the 
Lord  Advocate  to  consent  to  produce  the  alleged  written  slander 
which  had  been  forwarded  to  him,  has  caused  some  comment 
here,  in  view  of  the  admitted  fact  that  application  had  been 
made  to  the  Lord  Advocate  for  its  production  and  refused,  and 
also  that  the  pursuers  offered  to  put  the  defenders  in  the  box 
and  prove  the  slander  but  of  their  own  mouths.  A  bill  of  excep- 
tions for  the  pursuers  against  the  ruling  of  the  presiding  judge 
was  at  once  tendered,  and  has  been  sent  to  the  Inner  House  rolls 
for  discussion,  and  the  decision  of  the  Court  on  the  question 
will  be  watched  with  much  interest  by  the  profession,  as  the 
point  is  both  novel  and  somewhat  vital  to  persons  complaining 
of  injury  through  alleged  slander  or  misrepresentation.  The 
case  will  probably  not  be  heard  in  the  Division  till  after  the 
recess. 

I  learn  that  the  Treasury  have  not  in  the  meantime  seen 
their  way  to  interfere  in  the  complaint  by  Sheriff  Guy,  senior 
Sheriff-Substitute  of  Midlothian,  that  the  junior  Sheriff- 
Substitute,  Mr.  Gardner  Miller,  is  to  be  paid  £200  a  year  more 
than  the  former,  the  reason  being  that  the  Lord  Advocate 
desires  his  nominee  to  be  paid  more  than  his  senior,  who  was 
nominated  by  the  late  Government.  This,  to  say  the  least  of 
it,  is  unfortunate,  and  I  shall  not  be  surprised  if,  when  another 
vacancy  occurs,  the  Treasury  may  take  means  to  equalise  the 
salaries  either  by  taking  off  £200  or  of  raising  the  salaries  of 
both  to  £1400. 

After  the  decision  in  the  case  of  Hall^  that  a  lady  otherwise 
qualified  could  not  be  admitted  as  a  law  agent  in  Scotland,  it 
was  rather  a  surprise  to  leam  that  two  applicants  of  the  fair 
sex  have  applied  to  be  allowed  to  study  law  in  the  legal  classes 
in  Edinburgh,  and  the  senators  are  exercised  a  good  deal  on 
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the  subject.  The  only  practical  question  which  occurs  to  me 
is  cut  bono  ?  If  they  cannot  enter  ine  profession  and  compete 
with  the  sterner  sex  in  pleading,  conveyancing,  trust  and  other 
legal  business,  what  benefits  do  they  expect  to  derive  from 
legal  study,  including  consistorial  law  and  practice,  which 
would  certainly  not  be  to  edification  P  I  shall  not  be  surprised, 
however,  if  their  application  is  granted  by  the  professors,  who 
are  now  considering  it. 

With  the  view  of  lightening  the  Christmas  list  of  jury  trials, 
the  Lords  have  during  the  early  part  of  the  session  been  remit- 
ting a  number  of  these  to  the  Outer  House  judges  for  trial,  and 
I  expect  to  see  a  much  smaller  list  of  trials  at  Christmas  than 
formerly.  This  is  as  it  should  be,  as  about  two  years  ago  the 
trials  lasted  during  nearly  the  whole  fortnight,  and  gave  some 
of  the  judges  in  both  Divisions  a  very  short  period  of  cessation 
from  duty. 


The  Temple,  SOth  Nm^emher,  1906. 
Lord  Lorebuen  has  been  seriously  ill,  but  he  has  now  happily 
recovered.  As  the  debates  in  the  House  of  Lords  on  the 
Education  Bill  are  about  at  an  end.  Lord  Lorebum  may  have 
been  spared  some  difficulty  in  contributing  to  the  discussion 
of  this  matter.  It  has  been  stated  that  his  absence  has  been 
greatly  felt  where  the  many  intricacies  of  the  bill  and  the 
amendments  needed  unravelling;  but  it  must  have  needed 
much  tact  and  discretion  to  avoid  appearing  in  the  character 
of  a  partisan  while  feeling  the  necessity  for  restraint  in  view 
of  the  fact  that  before  long  he  would  be  sitting  as  the  head 
of  the  Court  trying  the  West  Riding  education  case.  He 
happened  to  be  on  the  bench  in  the  Appeal  Court  when  the 
managers  of  the  West  Riding  schools  sought  to  obtain  a  locus 
standi  on  the  hearing  of  the  appeal  in  the  Lords  by  appealing 
from  the  refusal  to  grant  a  mandamus  to  levy  the  rate  which 
they  had  themselves  endeavoured  to  obtain,  they  wishing  to 
take  up  a  precisely  opposite  position  from  that  of  the  County 
Council.  He  then  pointed  out  how  necessary  it  was  that  he 
should  take  no  part  in  this  intermediate  proceeding,  seeing 
that  he  would  most  likely  be  sitting  in  appeal  in  the  Lords 
from  the  decision.  It  is  probably  on  account  of  the  awkward- 
ness of  the  West  Riding  appeal  being  in  pendency  whilst  the 
Education  Bill  is  in  course  of  discussion  that  the  law  lords 
have  not  been  so  conspicuous  in  the  debate  as  they  might 
otherwise  have  been.  This  question  of  impartiality  assumes 
rather  strange  forms  at  times.     If  the  principle  were  always 
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strictly  applied,  it  is  not  easy  to  see  why  Lord  Lorebum  and 
Lord  Halsbnry  should  both  be  permitted  to  sit  on  the  West 
Biding  appeal,  each  of  them  being  closely  interested  politically 
in  a  different  reading  of  the  Act  of  Parliament  they  will  have 
to  construe.  Lord  Halsbury  was  a  member  of  the  Government 
which  passed  the  1902  Act,  whose  policy  intended  to  make 
payment  for  religious  education  legal.  Lord  Lorebum  is  now 
a  member  of  a  Government  which  would  undoubtedly  score 
by  a  decision  that  what  was  assumed  to  be  made  legal  had  not, 
in  fact,  been  authorised.  They  must,  each  of  them,  be  more 
interested  in  the  result  than  if,  say,  they  had  shares  in  a 
company  and  they  were  called  upon  to  decide  an  action 
brought  by  or  against  such  a  company.  Pecuniarily,  their 
interest  might  be  a  very  negligible  quantity,  and  yet  they 
would  decline  to  hear  the  action.  An  amusing  case  of  this 
kind  has  occurred  just  recently,  in  which  the  London  and 
North- Western  Railway  Company  applied  for  an  injunction 
against  a  defendant,  and  there  was  an  actual  deadlock,  nobody 
knowing  what  was  to  be  done,  because  judge  after  judge  was 
applied  to  and  resolutely  declined  to  hear  counsel  on  the 
ground  of  having  shares  to  some  amount  or  in  some  capacity 
in  the  company.  Mr.  Justice  Darling,  with  his  ordinary 
facetiousness,  remarked  that  it  must  be  extremely  difficult 
to  light  on  a  judge  who  had  no  railway  shares,  for  very  few 
of  them  could  afford  to  live  on  interest  from  Consols.  There  is 
a  reported  case  in  which  Lord  Cottenham,  a  Lord  Chancellor, 
by  some  inadvertence,  tried  an  action  in  which  he  had  some 
such  interest  as  this,  and  his  decision  was  set  aside  for  this 
reason.  The  defendant  in  the  London  and  North- Western 
action  would  not  consent  to  any  of  the  interested  judges 
hearing  it.  I  do  not  know  what  would  happen  if  no  disin- 
terested judge  could  be  found,  unless  it  be' that  the  defendant 
would  be  able  to  snap  his  fingers  at  the  railway  company. 
At  any  rate,  he  has  given  them  plenty  of  trouble,  and  it  must 
be  purely  as  a  move  in  the  game,  for  he  cannot  really  suppose 
that  his  actual  rights,  if  he  has  any,  would  be  jeopardised  by 
the  partiality  of  any  judge  for  the  company. 

Solicitors  often  complain,  as  the  president  of  the  Law 
Society  did  recently,  that  they  are  excluded  from  the  higher 
appointments  which  lawyers  are  qualified  to  hold,  and  that 
these  are  almost  a  monopoly  of  the  bar.  But  a  solicitor  has 
been  appointed,  in  the  person  of  Sir  James  Woodhouse,  to  be 
the  new  Railway  Commissioner.  This  is  a  very  distinguished 
position,  with  a  salary  of  £3000  a  year.  Of  course,  there  is 
no  implication  in  this  that  it  is  a  post  deemed  specially  appro- 
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priate  for  solicitors,  and  Sir  James  Woodhouse  is  appointed 
for  qualifications  which  are  not  necessarily  inherent  in  the 
practice  of  the  solicitors'  profession.  He  is  an  expert  on 
railways,  and  has  been  chairman  of  committees  in  the  House 
of  Commons;  but,  no  doubt,  it  was  an  additional  gratification 
to  the  President  of  the  Board  of  Trade,  himself  a  solicitor, 
that  he  could  appoint  one  of  his  own  brethren  to  so  important 
a  post.  Though  Sir  James  Woodhouse  thus  occupies  an  office 
of  great  judicial  importance,  it  does  not  carry  with  it  any 
recognised  legal  precedence,  and  he  will  not  have  even  the 
status  of  a  County  Court  judge,  though  his  salary  is  double 
that  of  any  of  them,  except  the  judge  of  the  City  of  London 
Court. 

The  mention  of  this  Court  reminds  me  of  a  recent  utterance 
of  its  judge — Judge  Rentoul,  who  succeeded  Mr.  Commissioner 
Kerr,  and  is  well  known  in  Scotland — in  reference  to  a  matter 
spoken  of  some  time  ago  in  these  notes,  the  subject  of 
imprisonment  for  debt.  He  said  that  three  firms  in  the  city 
applied  for  more  committals  of  debtors  than  all  the  rest  of 
the  business  men,  and,  if  these  applied  at  the  same  rate,  he 
would  have  to  sit  eight  hours  every  day  in  order  to  dispose  of 
them.  The  judge  seems  to  have  got  tired  of  acting  as  debt 
collector  for  these  firms,  and  one  of  them  actually  had  the 
coolness  to  write  to  him  to  say  that  he  would  be  satisfied  if 
the  judge  would  only  commit  sixty  of  his  debtors  to  prison 
per  annum.  This  shows  how  unequally  tradesmen  find  it 
necessary  to  call  in  this  law  against  their  debtors,  and  also 
how  unequally  even  the  same  judge  may  administer  it  accord- 
ing to  his  mood.  Different  judges  notoriously  administer  it 
with  very  varying  degrees  of  strictness. 

A  discussion  has  been  proceeding  lately  anent  common 
juries  and  special  juries.  The  chief  distinction  between  them 
now  is  that  the  special  juror  is  entitled  to  be  paid  a  guinea 
per  case,  while  the  common  juror  only  receives  one  shilling. 
There  is  really  very  little  difference  nowadays  between  special 
and  common  jurymen,  and  it  is  said  that  often  the  rating 
qualification  for  the  special  juryman  brings  it  about  that  it 
is  publicans  chiefly  who  sit  on  special  juries.  In  one  case, 
lately,  eleven  of  the  whole  twelve  were  publicans.  It  is  curious, 
too,  that  the  most  important  criminal  cases  are  not  investigated 
by  jurors  drawn  from  the  special  jury  list,  but  from  the  list 
of  common  jurors.  Jurymen,  both  common  and  special,  often 
do  curiously  perverse  things,  but  it  is  not  often  that  they 
are  quite  so  unreasonable  as  a  County  Court  jury  was  recently, 
who,  when  they  had  only  heard  the  plaintiff's  case,  said  they 
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did  not  require  to  hear  anything  further,  as  they  were  quite 
satisfied  with  the  plaintiff's  account  of  the  matter.  As  may  be 
imagined,  the  defendant's  advocate  protested  against  this 
unfair  treatment,  and  the  judge  read  them  a  homily  and 
told  them  a  story  in  which  Scotsmen  should  be  interested. 
He  informed  them  that  James  I.  of  England,  having  got  very 
impatient  with  the  law's  delays,  thought  he  would  give  the 
judges  a  lesson  by  sitting  in  Court  himself.  In  the  first  case 
he  heard  he  said  he  was  quite  satisfied  with  the  plaintiff's 
account,  and  he  was  proceeding  to  give  judgment  for  him 
when  the  Lord  Chief-Justice  humbly  suggested  that  it  might 
be  well  to  hear  the  other  side.  Very  reluctantly  the  King 
did  so,  and  at  the  end  of  it  he  said  he  did  not  know  which  to 
believe,  and  declared  that  he  would  never  sit  in  Court  again, 
BO  he  retired  and  left  the  Lord  Chief -Justice  to  get  out  of  the 
dif&culty  himself.  The  County  Court  judge  wound  up  by 
observing  that  he  had  "  no  use  "  for  such  a  jury,  as  Mr.  Birrell 
said  of  the  Lords'  Education  Bill,  and  he  proceeded  to  try  the 
case  himself. 

There  seems  to  be  an  increase  in  the  Divorce  Court  of 
cases  which,  if  all  the  facts  were  known,  would  never  have  a 
chance  of  going  to  decree  at  all.  This  is  one  of  the  unacknow- 
ledged and  illegitimate  means  by  which  the  marriage  laws 
are  being  "  reformed,"  and  the  King's  Proctor  is  kept  very 
busy.  The  President  of  the  Court  has  expressed  an  opinion 
that  either  the  parties  should  be  prosecuted  for  fraud  or  that 
the  causes  for  the  intervention  of  the  Proctor  should  no  longer 
be  taken  into  account — which  is  a  pretty  bold  opinion — but 
Sir  Gorell  Barnes  is  inclined  to  be  unorthodox,  as  I  had 
occasion  some  time  ago  to  show  when  writing  of  what  he  had 
been  saying  as  to  the  desirability  of  replacing  separation 
orders  by  complete  divorce.  Wishing  to  know  how  these 
things  are  managed  in  Scotland,  I  turned  up  the  Encyclopaedia 
of  Scottish  Law,  and  I  find  that  the  Lord  Advocate,  who  has 
somewhat  similar  powers  to  those  of  the  King's  Proctor,  has 
taken  his  duties  less  seriously,  if  the  number  of  cases  in  which 
he  has  interfered  is  a  criterion.  I  do  not  know  whether  this 
is  because  Scottish  divorcers  and  divorcees  are  more  honest 
than  such  litigants  are  in  England,  or  whether  the  fact  that 
here  six  months  elapse  before  a  decree  is  made  absolute  has 
anything  to  do  with  it.  As  regards  separation  orders,  I  see 
that  the  stipendiary  magistrate  at  Hanley,  in  Staffordshire, 
one  of  the  largest  police  court  districts  in  England  outside 
London,  has  added  his  testimony  to  the  hardship,  especially 
on  wives,  and  the  immorality  to  which  these  separation  orders 
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give  rise,  and  he  agrees  with  the  President  of  the  Divorce 
Court  and  some  London  magistrates  in  thinking  they  should 
be  abolished  and  divorce  substituted. 

An  interesting  case,  illustrating  very  well  the  uncertainties 
of  judicial  opinion,  has  just  been  decided  by  the  Court  of 
Appeal.  It  is  a  matter  of  some  public  importance,  too,  as 
it  relates  to  the  rights  of  directors  of  companies  to  secure 
support  for  their  policy  against  a  hostile  section  of  share- 
holders by  canvassing  shareholders  for  their  votes  and  obtain- 
incf  their  proxies,  and  for  all  this  spending  the  money  of  the 
company  and  using  the  company's  staff.  This  is  what  the 
London  and  North-Western  Company  did  in  the  process  of  a 
struggle  with  a  powerful  committee  of  shareholders,  one  of 
the  leaders  of  whom  is  Mr.  Nathaniel  Spens,  a  brother  of  a 
vScotsman  who,  I  know,  has  been  described  by  a  most  competent 
Scottish  authority  as  about  the  ablest  man  in  Scotland,  Mr. 
Nathaniel  Spens  being  described  at  the  same  time  as  one  of  the 
ablest  men  in  England.  This  committee  sought  an  injunction 
from  Mr.  Justice  Warrington  about  a  year  ago,  and  this  judge 
granted  it  on  the  authority  of  a  case  of  Studdert  v.  Grosvenar, 
decided  by  Mr.  Justice  Kay  twenty  years  ago.  Mr.  Justice 
Kay,  as  was  his  wont,  expressed  a  vehement  opinion  against 
the  practice  in  question,  but  there  is  no  doubt  that  the  practice 
has  never  conformed  to  the  principles  laid  down  by  the  judge. 
Mr.  Justice  Warrington  doubted  whether  Mr.  Justice  Kay 
was  right,  but  granted  the  injunction  on  the  understanding 
that  there  would  be  an  appeal.  It  was  the  other  day  that  this 
appeal  was  heard,  and  the  Court  of  Appeal  threw  overboard 
both  Mr.  Justice  Kay  and  Mr.  Justice  Warrington's  decisions. 
Whether  the  House  of  Lords  is  now  to  have  the  case  before 
them  I  do  not  quite  know,  but  I  have  good  grounds  for 
believing  that  Mr.  Spens  is  convinced  that  there  are  sections 
in  the  Companies  Act  which  have  not  yet  been  considered 
by  the  Courts  and  which  are  conclusive  in  his  favour.  This 
is  an  opinion  not  lightly  to  be  disregarded,  and  it  would  be 
amusing  if  this  bolt  from  the  blue  should  ultimately  be 
decisive,  as  the  decisions  have  been  rather  on  general  grounds 
of  policy  and  convenience  than  on  the  construction  of  Acta  of 
Parliament. 


NOTES   OF   ENGLISH   CASES. 
The  following  notes  are  of  English  cases  decided  since  our  last 
issue,  which  have  a  bearing  upon  Scots  law,  or  are  otherwise  of 
general  interest.     They  are  taken  from  the  Times'  newspaper 
reports,  and  the  full  report  of  any  case  may  be  found  there 
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nnder  the  date  given  in  these  notes.     Cases  repeated  in  the 
Times*  Law  Reports  have  the  reference  added : — 

397.  A  time  policy  on  a  ship  contained  a  clause  that,  should  the 
vessel  be  sold  or  transferred  to  new  management,  the  policy  should 
become  cancelled  from  date  of  sale  or  transfer,  a  pro  rata  daily  return 
of  premiums  to  be  made.  The  policy  contained  a  warranty  from  all 
capture,  seizure,  and  detention.  The  ship  was  seized  for  carrying 
contraband  of  war,  and  was  condemned  by  a  Prize  Court.  Hdd  that 
the  shipowner  was  not  entitled  to  a  pro  rata  return  of  the  premiums. 
Pyman  v.  Marten,  K.B.D.  10th  August.     22  T.R.  834. 

398.  The  exercise  of  a  lawful  right  of  mining  does  not  become 
unlawful  because  it  may  injure  adjoining  proprietors.  WiUon  v. 
Waddell,  1876,  H.L.,  4  R.  29,  referred  to.  Salt  Union,  Ltd,  v.  Brunner, 
Mondy  A  Co,,  Limited,  K.B.D.  10th  August.     22  T.R.  835. 

399.  In  regard  to  crimes  less  than  felonies,  the  law  does  not  draw 
a  distinction  between  principals  and  those  who  aided  or  abetted. 
Therefore  the  owner  of  a  motor  car  charged  with  driving  it  at  a  dangerous 
speed  held  properly  convicted  although  he  only  aided  and  abetted  the 
driver.     Du  Cros  v.  Lamboume,  K.B.D.  25th  October.     23  T.R.  3. 

400.  Under  sec.  30  of  the  Tramways  Act,  1870,  a  gas  company  does 
not  require  to  give  notice  to  alter  the  position  of  their  mains  during 
the  running  of  the  seven  days'  notice  by  the  tramway  company  of  their 
intention  to  lay  down  the  tramway.  Hastings  Tramways  Co,  v.  Hastings 
and  St  Leonards  Gas  Co,  and  another,  C.A.  26th  October.     23  T.R.  4. 

401.  There  is  no  general  rule  of  law  which  compels  a  company  to 
charge  the  interest  of  money  borrowed  for  purposes  of  construction 
against  revenue,  and  prevents  it  during  the  construction  from  charging 
it  against  capital.  Hinds  v.  Buenos  Ayres  Grand  National  Tramways 
Co.,  Limited,  Ch.D.  26th  October.     23  T.R.  6. 

402.  An  agreement  between  the  Society  of  Serjeants- at- Law  and 
the  overseers  of  the  parish  to  accept  an  annual  sum  of  £80  in  full  of 
poor  rates,  sanctioned  by  an  Act  of  Parliament  in  1833,  held  not  to 
exempt  from  modem  taxation,  on  the  groimd  that  the  bargain  did  not 
cover  taxes  of  an  entirely  new  description.  Jonas  v.  Churchwardens 
and  Overseers  of  St.  Dunstan-in-the-West,  K.B.D.  27th  October. 
23  T.R  13. 

403.  Under  the  Income  Tax  Act,  1842,  sec.  60,  No.  4  (9),  the 
tenant  is  entitled  to  deduction  of  landlord's  property  tax  on  the  full 
rent,  although  part  of  the  rent  has  been  diverted  to  pay  compensation 
under  sec.  3  (1)  of  the  Licensing  Act,  1904,  to  the  owners  of  extinguished 
licences.  W.  Hancock  ds  Co.,  Limited  v.  Gillard,  K.B.D.  27th  October. 
23  T.R.  12. 

404.  Registration  refused  of  the  word  "tablones,"  as  so  nearly 
resembling  the  word  "tabloids,"  already  on  the  register  in  the  same 
class,  as  to  be  calculated  to  deceive  under  sec.  72  (2)  of  the  Patents, 
Ac,  Act,  1883.     Re  Capsuloid  Co.,  Ch.D.  29th  October. 

405.  Under  sec.  25  of  the  Sale  of  Food  and  Drugs  Act,  1875,  milk 
purchased  from  a  dealer  in  the  country  with  a  warranty  and  invoice 
becomes  the  property  of  the  purchaser  only  when  delivered  at  the 
station  in  town,  and  he  cannot  be  convicted  for  adulteration  occurring 
before  that     Sanders  v.  Sadler,  K.B.D.  29th  October.     23  T.R.  11. 

406.  A  bill  of  exchange  granted  partly  for  a  gaming  debt  and  partly 
for  a  new  advance  is  tainted  as  to  the  whole  consideration,  and  is  null 
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and  void  under  the  Gaming  Acts,  1875  and  1892.     Kershaw  v.  Evans, 
C.A.  31 8t  October. 

407.  The  trustees  of  a  debenture  trust  deed  made  by  a  brewery 
company  who  had  power  to  invest  moneys  arising  from  "matters  in 
controversy  "  in  the  purchase  of  other  licensed  premises,  held  entitled  so 
to  apply  compensation  money  received  for  a  licence  withdrawn  under 
the  Licensing  Act,  1904.  Noakes  v.  NoaJces  &  Co.,  Limited,  Ch.D.  31st 
October.     23  T.R.  16. 

408.  A  tramway  bye-law  that  each  passenger  shall  show  his  ticket, 
and  shall  also  either  deliver  up  the  ticket  or  pay  the  fare  is  reasonable. 
Hvnt  V.  Grem,  K.B.D   Slst  October.     23  T.R.  19. 

409.  The  rule  in  E(ym  v.  L(yrd  Dartmouth,  7  Vesey  137,  is  that 
where  a  testator  gives  successive  liferents  of  his  estate  all  securities 
of  a  hazardous  or  wasting  character  must  be  sold,  and  the  liferenters 
get  the  income  of  trust  investments.  Held  that  this  rule  does  not 
apply  where  the  testator  gives  the  trustees  power  to  retain  his 
investments  for  such  period  as  to  them  might  seem  proper.  In  re 
BaUs— Hodgson  v.  Bates,  Ch.D.  1st  November.     23  T.R.  15. 

410.  Under  sec.  3  of  the  Licensing  Act,  1872,  it  is  not  lawful 
for  a  person  to  sell  his  own  beer  under  the  cloak  of  a  licence  held  by 
another  person  who  has  no  interest  in  the  beer,  but  is  a  mere  servant. 
Peckover  v.  Defries  <k  Newton,  K.B.D.  1st  November.     23  T.R.  20. 

411.  Under  the  Gaming  Act,  1802,  the  gratuitous  distribution  of 
medals  for  the  purpose  of  advertising  a  newspaper,  prizes  being  given 
for  certain  winning  numbers  on  the  medals,  is  indictable  as  a  lottery. 
Young  dt  Willis  v.  Sternbridge,  K.B.D.  2nd  November.     23  T.R.  23. 

412.  There  is  common  employment  between  an  actress  and  a 
scene  shifter.  Therefore,  the  actress  (who  had  contracted  herself  out 
of  the  Employers'  Liability  Act)  could  not  recover  damages  for  the 
negligence  of  the  scene  shifter.  Burr  v.  Theatre  Royal,  Drury  Lane, 
Limited,  K.B.D.  2nd  November. 

413.  The  president  of  a  bank  held  not  liable  to  a  shareholder  for 
damages  on  the  ground  of  alleged  negligence  in  not  detecting  the 
irregular  actions  of  the  cashier  of  the  bank,  who  was  its  principal 
executive  officer.  Dovey  v.  Cory,  1901,  A.C.  477,  followed.  Prefontaine 
V.  Grenier,  P.C.  3rd  November.     23  T.R.  27. 

414.  A  contract  of  reinsurance  was  contained  in  a  typewritten  slip 
attached  to  an  ordinary  fonn  of  fire  policy.  Held  that  the  condition  in 
the  policy  that  action  must  be  brought  within  twelve  months  was  not 
applicable  to  the  contract  of  reinsurance.  Hanie  Insurance  Co.  of  New 
York  V.  Victoria  Montreal  Fire  Insurance  Co.,  P.C.  3rd  November. 
23  T.R.  29. 

415.  A  traveller  in  the  service  of  a  coal  and  com  merchant  bound 
himself  not  to  interfere  with,  prejudice,  or  in  any  manner  aflbct  the 
trade  or  business  or  reputation  of  the  employer  within  two  years  after 
the  termination  of  the  service.  Held  (a)  that  the  setting  up  of  a 
similar  business  was  not  a  breach  if  customers  were  not  solicited ;  (6) 
that  the  clause  was  too  wide  and  vague  to  be  enforced.  Beeve  v. 
Marsh,  Ch.D.  3rd  November.     23  T.R.  24. 

416.  A  mortgage  of  shares  has  priority  over  a  floating  charge 
constituted  by  debentures  issued  before  the  mortgage.  The  register  of 
members  ordered  to  be  rectified  by  inserting  the  names  of  the  mort- 
gagees. In  re  The  Standard  Rotary  Machine  Co.,  Limited,  Ch.D.  5th 
November. 
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417.  Under  sec.  6  of  the  Sale  of  Food  and  Drugs  Act  Amendment 
Act,  1879,  a  notice  that  "spirits  will  not  be  of  any  guaranteed 
strength  "  is  not  suflBcient  to  excuse  the  sale  of  rum  25  under  proof  as 
to  96*3  parts,  and  with  3-7  parts  added  water.  The  notice  must  say 
that  the  spirits  are  diluted.  Dawes  v.  Wilkinson,  K.B.D.  5th  November. 
23  T.H.  34. 

418.  It  is  not  a  wilful  obstruction  of  the  police  to  warn  motorists  of 
a  "police  trap"  ahead  of  them.  Bastabh  v.  Little^  K.B.D.  6th 
November.      23  T.R.  38. 

419.  Sequel  to  Brandt  <lc  Co,  v.  Dwrdop  Rubber  Co.,  Limited,  1905, 
A.C.  454.  Plaintiffs  held  entitled  to  recover  from  bankers  money 
which  they  had  paid  to  them  under  mistake  in  point  of  fact,  and  which 
they  had  been  obliged  to  pay  a  second  time  to  the  proper  persons.  See 
also  Continental  Caoutchouc  Co,  v.  Kleinwort,  Sons,  <t  Co,,  9  Com.  Cas. 
240.  Dunlop  Rubber  Co,,  Limited  v.  Kleinwort,  Sons,  ds  Co.,  K.B.D. 
6th  November. 

420.  No.  19,  supra,  22  T.R.  117,  affirmed.  Under  sec.  3  of 
Copyright  Act,  1842,  the  owner  of  the  copyright  of  any  book  (including 
letters)  published  after  the  author's  death,  is  the  proprietor  of  the 
manuscript,  including  the  recipient,  and  not  the  writer  of  letters. 
Caird  V.  Sime,  1887,  14  R.  (H.L.)  37,  12  A.C.  326,  referred  to. 
M'Millan  <&  Co.  v.  Dent,  C.A.  7th  November.     23  T.R.  45. 

421.  A  gift  by  testator  of  a  house  to  a  person  subject  to  her 
residing  on  the  premises  during  her  lifetime,  and  on  the  condition  that 
she  remain  single  and  unmarried.  The  legatee  only  partly  and 
occasionally  used  the  house  and  had  got  married.  Held  that  there  had 
not  been  "  residence,"  but  that  the  lady  having  married,  the  condition 
as  to  residence  did  not  apply,  and  the  condition  against  marriage  was 
null  and  void.     In  re  Wright-Mott  v.  Issett,  Ch.D.  7th  November. 

422.  Question  whether  a  person  claiming  to  be  registered  as  a  voter 
was  an  inhabitant  occupier,  or  a  lodger.  Held  on  the  facts  that  he 
was  a  lodger.  Kent  v.  Fittall,  1906,  1  K.B.  60,  distinguished. 
Douglas  v.  Smith,  K.B.D.  7th  November.      23  T.R.  49. 

423.  A  coachman,  claiming  under  the  service  franchise,  who  was 
absent  more  than  four  months  from  the  dwelling-house,  held,  disqualified 
under  the  Electoral  Removal  Disabilities  Act,  1891.  Larcomhe  v. 
Simey,  K.B.D.  7th  November.     23  T.R.  51. 

424.  Landlords  of  a  tied  house  claimed  to  retain  the  price  of  the 
furniture  and  goodwill  received  from  a  purchaser  as  against  the  trustee 
in  bankruptcy  of  the  tenant,  as  in  terms  of  their  agreement  with  the 
tenant.  Held  that  it  was  a  case  of  mutual  credit  and  dealing  within 
the  meaning  of  sec.  38  of  the  Bankruptcy  Act,  1883,  and  that  tJiey 
could  retain.  Re  Rushforth — ex  'parte  Holmes  A  Sons,  K.B.D.,  7th 
November.     23  T.R.  41. 

425.  Action  for  damages  for  breach  of  contract  for  hire  of  patent 
bootmaking  machines.  Defence  that  they  were  defective  and  unsuit- 
able. Held  (a)  that  the  onus  was  on  defendants ;  (6)  that  it  was  no 
defence  that  another  machine  could  do  the  work  more  cheaply.  British 
United  Shoe  Machinery  Co.,  Limited  v.  Somej-vell  Brothers,  Ch.D.  8th 
November. 

426.  Under  sec.  2  of  the  Gaming  Act,  1802,  it  is  not  "keeping  a 
lottery  "  in  a  place  to  have  a  single  drawing  there.  Martin  v.  Benjamin 
&  Dunk,  K.B.D.  8th  November.     23  T.R.  53. 
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427.  No.  362,  vol.  xxii.,  "Times,"  4th  November,  1905,  varied. 
Action  for  (1)  demurrage;  (2)  declaration  of  a  right  to  a  lieu  under 
sees.  493  and  494  of  the  Merchant  Shipping  Act,  1894  ;  and  (3)  damages 
for  breach  of  contract  for  not  ordering  a  berth  for  the  ship.  Held  (1) 
that  owing  to  the  congestion  of  the  docks  the  ship  could  not  have  got  a 
berth  even  if  ordered,  and  damages  reduced  to  Is. ;  (2)  that  plaintiflfe 
were  entitled  to  demurrage ;  and  (3)  to  a  declaration.  Smailes  dt  Sons 
V.  Hans  Dessert  <&  Co.,  C.A.  9th  November. 

428.  "Neola"  is  not  so  like  "Pianola"  as  to  be  calculated  to 
deceive,  and  registration  approved.  Orchestrelle  Co.  v.  Pianolist  Co., 
Limited,  Ch.D.  9th  November. 

429.  Action  for  breach  of  promise  of  marriage.  Defence,  plaintiff 
lived  in  Denmark,  where  the  action  was  not  competent.  Held  (a)  that 
as  defendant  lived  in  England  parties  intended  the  contract  to  be 
governed  by  English  law  {Hamlyn  <lc  Co.  v.  Talisker  Distillery  Co.j 
1894,  A.C.  202,  21  R.  (H.L,)  21) ;  and  (b)  that  the  remedy  was  to  be 
governed  by  the  lex  fori  (Don  v.  Lippmann,  5  C.  and  F.  1,  2  S.  and 
Wh.  682).     Hansen  v.  Dixon,  K.B.D.  9th  November.     23  T.R.  56. 

430.  Action  to  stop  a  nuisance  arising  from  the  keeping  of  a  large 
number  of  pigs.  Held  on  the  evidence  that  there  had  been  a  nuisance 
when  action  brought,  but  that  it  had  been  abated  before  trial.  Action 
dismissed,  no  costs  to  either  side.  Attorney -Genej^al  v.  Squire  dt  SonSy 
Ch.D.  10th  November. 

431.  Action  for  salvage.  The  plaintiffs  were  the  agents  of  the  ship, 
and  had  sent  a  powerful  tug  to  her  assistance.  Held  that  they  were 
only  entitled  to  commission  and  disbursements,  and  that  an  agreement 
made  for  £4000  salvage  on  the  principle  of  no  cure  no  pay  was  out- 
rageous and  could  not  stand.     The  "  Crusader,"  P.D.  10th  November. 

432.  Application  by  solicitors  for  plaintiff  for  a  charging  order  on  a 
ship,  under  sec.  28  of  the  Solicitoi-s  Act,  1860.  The  ship  had  been  sold 
to  a  limited  company  and  mortgaged  for  value  pendente  lite,  without 
notice.  Held  that  the  charging  order  must  be  refused  ;  cf.  Law  Agents 
(Scotland)  Act,  1891,  sec.  5.  The  '^Birfiam  Wood,''  C.A.  12th  November. 
23  T.R.  58. 

433.  Action  on  a  valued  policy  of  marine  insurance  as  for  a  con- 
structive total  loss.  Held  that  the  repaired  value  of  the  ship  was 
greater  than  the  cost  of  the  repairs,  and  that  there  was  not  a  construc- 
tive total  loss.  Principles  on  which  the  calculation  is  to  be  made 
explained.  Macbeth  <&  Co.,  Limited  v.  Maritime  Insurance  Co.,  Limited, 
K.B.D.  12th  November. 

434.  An  unregistered  moneylender  may  maintain  an  action  for 
damages  for  fraudulent  misrepresentation.  Victorian  Daylesjord  Syndi- 
cate, Limited  v.  Dott,  21  T.R.  742;  1905,  2  Ch.  624,  distinguished. 
Dott  V.  Brickwell,  Ch.D.  13th  November.     23  T.R.  61. 

435.  Action  for  quarter's  rent  due  in  advance  under  lease.  Defence, 
the  covenant  to  pay  was  qualified  by  ^  verbal  antecedent  agreement  to 
pay  by  bill  at  three  months.  Held  that  a  formal  lease  under  seal  could 
not  be  contradicted  by  such  an  agreement.  Henderson  v.  Arthur,  C.A. 
14th  November.     23  T.R.  60. 

436.  Action  for  damages  by  a  passenger  on  an  omnibus  for  injuries 
sustained  in  a  collision  between  it  and  another  vehicle  directed  against 
(a)  both  defendants  jointly,  (b)  one  or  other  in  the  alternative.  The 
jury  found  one   to   blame,  and   the  judge  gave  costs  to  the  other 
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defendant  against  the  plaintiff,  and  directed-  them  to  be  included  in  the 
plaintiff's  costs  against  the  defendant  in  fault.  Held  on  appeal  that 
the  action  was  relevantly  laid,  and  that  the  judgment  as  to  costs  was 
right.  Bullock  v.  London  General  Omnibus  Co.y  Limited,  and  George 
Trollope  d;  Sons  and  Colls  <&  Sons,  Limited,  C.A.  14th  November.  23 
T.R.  62. 

437.  Under  the  Settled  Lands  Acts  an  agreement  entered  into  by 
a  tenant  for  life  for  sale  of  a  part  of  the  settled  estate  at  a  price  to 
be  fixed  by  arbitration  (thus  constituting  a  breacb  of  trust)  may  be 
validated  by  a  private  Act  of  Parliament  so  as  to  render  it  binding  on 
all  persons  interested  in  remainder  under  the  settlement.  In  re  The 
Earl  of  Wilton's  Settled  Estates,  Ch.D.  14th  November.     23  T.R.  64. 

438.  Injunction  granted  against  the  use  of  the  letters  B.A.S.  as 
calculated  to  lead  to  confusion  with  plaintiffs'  mark  B.S.A.,  although 
there  was  no  intention  to  deceive,  Birmingham  Small  Arms  Co,, 
Limited  v.  H.  C.  Webb  de  Co.,  Ch.D.  14th  November. 

439.  Banks  held  protected  under  sec.  82  of  the  Bills  of  Exchange 
Act,  1882,  with  reference  to  all  cheques  except  those  marked  **not 
negotiable."  Bevan  v.  National  Bank,  Limited;  The  Same  v.  Capital 
and  Counties  Bank,  Limited,  K.B.D.  Uth  November.     23  T.R  65. 

440.  Action  for  loss  under  policy  of  marine  insurance.  An  open 
cover  was  first  effected.  The  cover  slip  contained  a  provision  "  invoice 
cost  plus  freight  and  insurance  plus  70  per  cent,  (in  the  event  of  loss 
before  declaration)."  A  loss  occurred  before  declaration.  Held  that 
the  insured  could  only  recover  freight  that  he  had  paid  or  was  liable  to 
pay,  and  not  the  entire  bill  of  lading  freight.  Under  an  open  policy 
(without  this  clause)  he  could  only  have  recovered  the  value  of  the 
goods  at  the  port  of  shipment,  and  insurance.  King  v.  Methuen, 
K.B.D.  15th  November.     23  T.R.  69. 

441.  No.  247,  vol.  xxi.,  21  T.R.  569,  reversed,  (a)  The  minerals 
below  a  highway  remain  the  property  of  the  mineowners,  subject  to 
the  condition  that  in  working  them  no  danger  is  done  to  the  road.  (6) 
The  mineowners  are  bound  to  make  the  road  as  commodious  for  the 
public  as  it  was  before,  and  are  bound  to  restore  it  to  its  original  level 
where  it  has  subsided  in  consequence  of  the  working  of  the  mine. 
Mayor  of  Wednesbury  v.  Lodge  Holes  Colliery  Co.,  Limited,  C.A.  17th 
November.     23  T.R.  80. 

442.  A  testator  provided  that  a  solicitor-trustee  "  shall  be  allowed 
all  professional  and  other  charges  for  his  time  and  trouble,  notwith- 
standing his  being  such  executor  and  trustee."  Held  that  he  was  not 
entitled  to  any  items  for  work  which  was  capable  of  being  done  by 
him  as  trustee  personally  and  not  requiring  the  employment  of  a 
solicitor.  In  re  Chalinder  and  Herington,  Solicitors,  Ch.D.  17th 
November.     23  T.R.  71. 

443.  Sec.  39  of  the  Pawnbrokers  Act,  1872,  does  not  dispense 
with  the  certificate  of  the  Justices  in  the  case  of  the  successor  of  a 
successor.  Bex  v.  Commissioned  of  Inland  Revenue — ejf  parte  Silvester 
K.B.D.  17th  November.     23  T.R.83. 

444.  Sewers  were  made  in  plaintiff's  land  and  compensation  paid. 
A  pumping  station  and  reservoir  were  made  on  adjoining  land  not  his. 
Hdd  that  he  could  not  recover  compensation  for  injury  to  his  lands 
through  their  proximity,  under  sec.  308  of  the  Public  Health  Act,  1875 ; 
cf  Public  Health  (Scotland)  Act,  1897,  sec.  164.  Caledonian  Railway 
Co,  V.  OgUvie,  1855,  18  D.  (H.L.)  20,  27  Jurist  350;  2  Macqueen  227 
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City  of  Glasgow  Union  Railway  Co,  v.  Caledonian  Railway  Co,,  1871,  2 
H.L.  (Sc),  660,  quoted.  William  Uorton,  claimant  v.  Colwyn  Bay 
Urban  District  Council,  K.B.D.  17th  November.     23  T.R.  75. 

445.  No.  330,  supra,  "Times,"  14th  July,  reversed.  Directors  of 
a  railway  company  are  entitled,  at  the  expense  of  the  company,  to  issue 
circulars  to  the  shareholders  asking  them  to  support  their  policy,  with 
stamped  proxies  to  be  filled  up  and  returned.  Studdert  v.  Grosvenor, 
33  Ch.D.  528,  overruled.  Peel  v.  London  and  Norih-Westem  Railway 
Co.,  C.A.  19th  Notember.     23  T.R  85. 

446.  In  order  to  constitute  disparagement  of  goods  which  is  in  the 
sense  of  the  law  injurious,  it  must  be  shown  that  the  defendant's 
representations  were  made  of  and  concerning  the  plaintiff's  goods,  that 
they  were  in  disparagement  of  his  goods  and  untrue,  and  that  they 
have  occasioned  special  damage  to  the  plaintiff.  Lyne  v.  Nicholls^ 
Ch.D.  21st  November.     23  T.R.  86. 

447.  An  auctioneer  who  invites  the  public  to  his  auction  room  haa 
a  right,  without  giving  any  reason,  to  say  to  any  one  that  he  must  go, 
and  if  that  person  does  not  then  go  he  becomes  a  trespasser,  and  may 
be  removed  without  the  use  of  unnecessary  violence.  Barter  v.  Grant, 
K.B.D.  21st  November. 

448.  Action  for  damages  by  endorsees  of  a  bill  of  lading  for  injury 
to  locust  beans  by  mixture  with  a  poisonous  earth  in  the  hold  during 
discharge.  Defence,  the  cause  of  damage  fell  within  the  excepted  risks 
in  the  bill  of  lading.  Held  that  as  the  ship  had  deviated,  the  protection 
of  the  exceptions  flew  off,  the  plaintiff's  assurance  being  affected. 
Joseph  Morley,  Limited  v.  The  Orchis  Steamship  Co.,  Limited,  K.B.D. 
21st  November. 


KEFOHM  OF  COURT  OF  SESSION  PROCEDURE. 

ADDRESS  BY  MR.  J.  A.  CLYDE,  K.C. 

Mr.  J.  A.  Clyde,  K.C,  delivered  the  opening  address  of  the  Bession  of 
the  Scots  Law  Society  .on  5th  November  in  the  Scots  Law  Class  Room, 
University  of  Edinburgh,  the  subject  being  **  Practice  and  Procedure 
of  the  Court  of  Session."  Amongst  those  who  accompanied  Mr. 
Clyde  to  the  platform  were  the  Hon.  Lord  Ardwall  (chairman),  the 
Hon.  Lord  Mackenzie,  Professor  Rankine,  K.C.  ;  Mr.  Watt,  K.C. ; 
Mr.  Lorimer,  K.C. ;  and  Mr.  Craigie,  K.C.  The  class-room  was  filled, 
many  members  of  the  Scottish  bar  being  present. 

Mr.  Clyde  said  that  one  fact  had  long  been  patent  to  the  most 
superficial  observer.  The  requirements  of  the  Court  of  Session  had 
utterly  outgrown  the  accommodation  of  the  Court-house.  In  the 
old  days  the  judges  of  the  Outer  House  sat  in  the  open  hall.  They 
adorned  the  niches  in  the  east  wall,  two  of  which  were  now  occupied 
by  statues  of  judges,  who  themselves  saw  and  knew  that  state  of 
things,  the  third  having  been  converted  into  the  main  doorway. 
Then,  as  now,  their  lordships  sat  serene  above  the  rattle  of  contro- 
versial musketry  and  the  explosion  of  forensic  bombs,  aimed  at  them 
from  the  little  knot  of  pleaders  and  attendant  solicitors  and  clerks 
clustered  round  them  ;  but  the  openness  of  their  situation,  while  it 
might  have  exposed  them  and  the  practitioners  engaged  before  them 
to  more  distraction  of  sight  and  sound  than  could  reach  them  in  the 
Outer  House  rooms  of  to-day,  at  least  ensured  them  a  supply  of  com- 
paratively pure  air  and  immunity  from  the  foetid  and  microbe-laden 
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vapours  which  too  often  obscured  the  pleader's  mental  vision  and 
paralysed  his  brain  in  the  Outer  House,  with  which  modern  practi- 
tioners were  familiar.  The  change  in  procedure  which  really  made 
the  present  accommodation  inadequate  and  out-of-date  was  the  aboli- 
tion of  the  practice  of  taking  evidence  on  remit  and  substituting  for 
it  regular  proofs  before  the  Lord  Ordinary.  The  almost  entire 
absence  of  decent  accommodation  for  witnesses  was  explained  in  that 
way,  but  the  explanation  afforded  no  excuse  for  the  long  neglect  of  a 
remedy.  There  had  been  rumours  of  a  change  for  several  years  past. 
It  was  even  now  said  that  there  was  at  last  a  prospect  of  the  taking 
of  definite  steps  which  would  make  it  possible  for  the  suitor  and  the 
litigant  to  enter  the  Courts  of  the  Outer  House  with  praise,  in  place 
of  disgust.  The  change  would  be  none  too  soon,  and  would  be 
welcome  when  it  came. 

Thh  Law  Ajpfbctbd  bt  Matbrial  Proorbss. 

But  the  more  interesting  changes  were  not  those  which  affected 
mere  externals  like  Court-house  acconmiodation  and  equipment.  The 
living  body  of  the  law,  as  applied  and  expounded  in  the  law  Coiirts, 
was  itself  the  subject  of  constant  and  subtle  change.  The  social 
order  which  the  law  framed  and  supported  changed  imperceptibly 
both  its  foundations  and  its  aims ;  and,  while  the  principles  of  the 
Conamon  Law,  once  fixed,  were  immutable  save  by  the  force  of  statute, 
the  inspiration  which  directed  their  application  followed  every  phase 
in  the  process  of  revolution.  The  wonderful  advance  in  every 
department  of  material  progress  which  marked  the  nineteenth  century 
had  stamped  the  twentieth  with  a  material  destiny.  The  British 
tendency  to  eschew  the  philosophical  and  cleave  to  the  practical  had 
gained  impetus  from  the  influence  of  that  world  movement.  The 
mind  of  the  advocate  of  to-day,  and  of  the  judge  also,  was  more  and 
more  that  of  the  man  of  affairs  and  less  and  less  exclusively  that  of 
the  lawyer.  It  was  not  merely  that  the  ordinary  Court  business  of 
the  modern  practitioner  was  concerned  with  questions  of  mercantile 
law  to  a  degree  of  which  his  predecessors,  whose  experience  stopped  a 
hundred  or  even  sixty  years  ago,  knew  nothing.  Nor  was  it  merely 
that  his  trained  dexterities  were  more  frequently  appealed  to  than 
they  used  to  be  in  the  classical  days  of  the  law  of  Scotland  for  the 
performance  of  work  in  connection  with  the  settlement  of  mercantile 
disputes  which  did  not  mainly  or  directly  concern  themselves  with 
strictly  legal  questions  at  all.  Valuation  trials,  arbitrations  inci- 
dental to  the  implement  or  the  settling  up  of  large  contracts,  and 
proceedings  incidental  to  administrative  questions  connected  with  the 
now  highly  elaborated  system  of  departmental  government,  local  and 
Imperial,  provided  a  large  part  of  the  work  in  which  the  practitioner 
found  a  field  for  tlie  exercise  of  practical  skill,  but  with  little  or  no 
demand  on  the  high  qualities  of  the  pure  lawyer.  The  change  went 
deeper  than  a  mere  extension  of  the  sphere  in  which  his  activities 
found  scope  and  outlet.  It  affected  the  point  of  view  which  deter- 
mined the  relative  perspective  and  proportion  between  the  importance 
of  finding  a  workable  solution  for  definite  practical  problems,  and 
the  value  of  unbroken  symmetry  in  the  application  of  universal  prin- 
ciples. It  set  to  work  a  secret  mental  process,  of  which  they  were 
themselves  unaware,  which  sapped  the  foundations  of  the  throne  on 
which  the  philosophical  lawyer  had  seated  the  majestic  figure  of  the 
Law,  and  which,  while  maintaining  apparent  continuity,  profoundly 
affected  the  development  of  legal  doctrine.       It  was  not  difficult  to 
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detect  in  the  daily  exposition  of  the  law  hj  the  law  Courts  the 
steadily  extending  predominance  of  the  practical  and  business  point 
of  view,  and  the  dwindling  influence  of  rigid  and  formal  principles. 
It  would  be  easy  to  multiply  examples  of  a  change  in  point  of  view 
which  tended  steadily  to  subordinate  the  authority  of  legal  doctrine 
to  the  sense  of  justice  and  reason  which  inspired  the  intelligent  man 
of  affairs. 

Thb  Bar  aub  Mbbgantilb  TRAiNmo. 

The  process  had  reached  a  point  which  would  soon  demand — if  it 
did  not  do  so  already — a  modification  of  the  training  to  which  the 
student  for  the  bar  was  subjected.  His  training  left  him  ignorant 
and  inexperienced  of  the  ordinary  method  and  practice  of  mercantile 
business.  It  was  one  tiling  to  master  the  Bills  of  Exchange  Act, 
but  quite  another  to  understand  the  bearings  of  a  complicated  bill 
transaction  to  which  the  provisions  of  the  Act  were  to  be  applied. 
Banking,  book-keeping — in  a  word,  the  machinery  of  business — were 
a  dead  letter  to  nine  out  of  every  ten  barristers  who  put  up  their  brass 
plate  for  the  first  time.  Even  long  experience  conferred  only  a 
smattering  of  practical  knowledge  of  these  things.  He  would  prob- 
ably be  convicted  of  heresy  when  he  expressed  the  view  that  a  course 
of  business  instruction  would  be  a  desirable  substitute  for  a  course  of 
public  law,  and  that  public  law  should  find  (as  under  recent  arrange- 
ments it  could  find)  its  appropriate  place,  not  in  the  Law,  but  in  the 
Arts  degree.  There  was,  no  doubt,  a  great  difficulty  in  imparting 
such  instruction  apart  from  practical  employment  in  actual  business ; 
and  there  were  probably  insuperable  difficulties  in  the  way  of  includ- 
ing a  period  of  service  in  a  mercantile  office  in  the  advocate's  training, 
in  the  same  way  as  it  was  usual  to  include  a  period  of  service  in  a 
legal  office.  But  the  whole  subject  of  mercantile  training  and  educa- 
tion was  attracting,  none  too  soon,  the  attention  of  educational 
authorities,  and  it  might  be  hoped  that  provision  would  yet  be  made 
for  meeting  the  want  which  he  had  indicated,  and  which  in  his  own 
experience  he  had  keenly  felt.  Nothing  was  more  calculated  to  make 
the  Courts  of  law  unpopular,  and  to  discourage  resort  to  them  for  the 
settlement  of  disputes,  than  the  lack  on  the  part  of  those  profession- 
ally engaged  (whether  at  the  bar  or  on  the  bench)  of  sympathy  with, 
and  understanding  of,  the  business  significance  of  a  disputed  question. 
But  far  and  away  the  most  critical  part  of  the  advocate's  training  took 
place  after  he  had  donned  his  wig  and  gown.  His  not  very  hardly 
earned  diploma,  his  Latin  thesis,  shamelessly  cribbed  in  aU  proba- 
bility from  a  mediaeval  commentary  on  the  Pandects ;  his  safe  passage 
through  the  perils  of  the  Faculty  ballot,  were,  after  all,  the  mere 
introduction  to  the  ordeal  of  active  service  which  would  prove  his 
mettle  and  make  or  mar  his  professional  career.  In  that  regard  their 
Scottish  practice  in  the  division  of  labour  between  seniors  and  juniors 
was  very  hard  on  junior  counsel.  It  was  the  junior  who  opened,  the 
senior  who  replied.  And  that  practice,  which  was,  of  course,  the 
opposite  of  tliat  which  prevailed  south  of  the  Border,  did  two  things. 
It  gave  a  great  opportunity  to  the  man  who  happened  to  have  ready- 
made  in  the  armoury  of  mind  and  character  the  requisite  forensic 
qualities  of  success,  and  it  provided  him  with  the  best  possible, 
because  the  hardest  possible,  of  schools  in  which  to  learn  his  business. 
But  it  pressed  with  undue  severity  on  those  who,  possessed,  as  in  all 
probability  they  were,  of  even  higher  qualities  of  intellect,  were  not 
born  with  fronts  of  triple  brass,  and  it  put  on  those  who  were  favoured 
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and  on  fchose  who  were  unfavoured  in  that  respect  alike  an  undue  pro- 
portion of  the  labour  of  the  bar.  The  theory  was  a  good  one.  The 
junior  expounded  the  facts;  the  senior  applied  the  law.  But  the 
theory  rarely  worked  out  in  that  way ;  and  the  junior,  whose  time  was 
already  engrossed  with  writing,  had  the  heavy  end  of  the  stick  to  carry 
in  Inner  House  work.  Moreover,  there  were  many  arguments  on 
reclaiming  notes  which  needed  no  more  than  one  speech  a  side,  and 
which  would  suffer  nothing  from  the  adoption  of  the  English  method. 
On  the  contrary,  the  result  would  be  a  gain  of  efficiency  and  in 
economy  of  time.  The  idea  was  not  to  establish  any  universal  rule  in 
the  matter,  for  there  were  many  cases  requiring  much  reading  to  be 
done  before  the  Court,  in  which  the  existing  practice  seemed  preferable 
to  the  English  method,  but  to  encourage  freedom  in  the  matter,  and 
to  establish  the  practice  of  opening  by  senior  counsel,  when  he  was 
available,  except  in  cases  where,  owing  to  the  number  of  documents  or 
to  tne  extent  of  the  evidence,  that  course  was  rendered  inexpedient. 

Cha^jgbs  in  Procbdurb  and  Practicb. 
The  change  in  the  legal  point  of  view,  of  which  mention  had  been 
made,  must  affect  also  their  attitude  towards  the  forms  used  in 
practice  and  procedure.  It  had  compelled  their  relaxation ;  it  had, 
in  some  instances,  destroyed  their  effect.  It  was  next  to  impossible 
nowadays  to  score  a  victory  on  small  points  of  procedure,  however 
peremptory  the  Act  of  Sederunt  which  prescribed  them.  The  Court 
was  astute  to  find  a  way  out  of  the  entanglements  by  which,  at  a 
former  date,  it  sought  to  protect  the  orderly  and  regular  administra- 
tion of  its  rules  of  practice— a  result  which  was  in  the  main  for  good. 
They  were  accustomed  to  think  highly  of  their  system  of  written 
pleadings,  and,  on  the  whole,  rightly  so.  They  were  designed  to 
define  the  point  in  dispute  and  the  remedy  sought,  and  thus  to  limit 
the  area  of  controversy  and  promote  the  efficiency  and  promptitude 
with  which  the  case  could  be  judicially  disposed  of.  In  regard  to 
that,  their  Scottish  practice  held  a  position  midway  between  the 
system  of  written  pleadings — exclusive  altogether  of  oral  argument — 
which  were  nearly  universal  in  continental  Europe  and  still  prevailed 
in  some  continental  Courts,  and  the  oral  system,  which,  with  certain 
modifications,  was  characteristic  of  England.  It  depended  on  the 
loyal  use  of  the  closed  record  by  the  pleaders  who  framed  it  whether 
the  Court  and  the  public  got,  or  did  not  get,  the  advantages  which  the 
record  was  calculated  to  ensure.  It  was  possible  to  doubt  whether 
they  were  getting  as  full  value  out  of  their  written  system  as  they 
formerly  did,  or  as  they  might  still  do.  That  their  pleadings  were 
becoming  less  and  less  well  written  was  a  general  conviction.  And 
the  increasing  unwillingness  of  the  Court  to  throw  a  case  out  on  the 
pleadings  alone  encouraged  a  laxity  which  threatened  t'>  forfeit  the 
most  valuable  of  the  advantages  which  the  system  of  written  pleadings 
sought  to  secure.  Slipshod  draughtsmanship  was  the  outward  sign 
of  a  degeneracy  in  their  written  pleadings  which  went  deeper  than 
external  form.  Too  manv  condescendences  found  their  way  into  type 
without  ever  having  passed  through  the  crucible  of  the  pleader's  mind. 
They  were  constructed  on  what  might  be  called  the  snippet  system, 
and  consisted  in  a  collection  of  tit-bits  out  of  the  memorial  to  counsel. 
The  result  was  slovenly,  ungrammatical,  disconnected,  and  an  imper- 
fect presentation  of  the  client's  position,  which  might  or  might  not  be 
found  to  contain  "  within  its  four  comers,"  as  the  saying  was,  the 
necessary  constituents  of  a  relevant  case.      But  the  chances  were  that 
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its  relevancy  was,  aa  a  whole,  left  doubtful ;  it  led  to  unnecessary  pro- 
cedure, and  was  a  black  mark  on  the  repute  of  the  Court  and  a 
detriment  to  its  popularity.  But  the  most  curious,  and,  in  some 
respects,  the  most  sinister,  symptom  of  the  neglect  of  their  written 
system  was  to  be  found  in  the  present-day  fashion  of  the  plea  in  law. 
He  liad  himself  watched  the  once  familiar  styles  becoming  small  and 
ever  beaut itully  less  in  bulk  and  more  apd  more  unintelligible  in 
expression.  Pleas  ought  to  consist  of  a  note  of  the  legal  grounds  or 
propositions  on  which  the  Court  was  asked  to  dispose  of  the  cause  in 
one  way  or  the  other ;  but  they  were  ceasing  to  propound  anything, 
and  were  becoming  mere  symbols  of  indefinite  argument.  He  had 
seen  a  record  which  contained  the  following  string  of  ejaculations  as 
a  note  of  pleas  in  law  for  the  defence : — "  No  title,"  "  incompetent," 
"  irrelevant,''  "  unfounded,"  "  mora."  This  kind  of  thing  was 
slatternly  and  unbecoming,  and  meant  ill-formulated  ideas  and  con- 
fusion of  thought  in  chambers.  What  was  wanted  was  that  the 
practitioner  should  be  more  loyal  to  the  system,  and  the  Court  less 
lenient  in  palliating  its  neglect. 

Relation  of  Expenses  to  Litioation. 

The  greatest  defect  in  their  machinery  for  the  settlement  of 
disputes  at  law  was  one  which  did  not  lie  in  the  hands  of  counsel  and 
agent  to  cure.  It  consisted  in  the  imperfect  provision  made  for 
proportioning  the  labour  and  expense  of  litigation  to  the  magnitude 
of  the  stake  at  issue.  The  defect  was  by  no  means  peculiar  to  their 
Scottish  jurisdictions.  But  it  was  glaring  and  discreditable.  A 
case  about  £100,  once  it  got  into  the  Court  of  Session,  was,  and  must 
be,  treated  by  practitioners — and  the  table  of  fees — exactly  in  the 
same  way  as  a  case  in  which  hung  the  fate  of  ten  times  as  much.  A 
Court  of  Session  case  could  not,  under  ordinary  circumstances,  get 
the  length  of  judgment  by  the  Lord  Ordinary  in  the  Outer  House, 
witli,  say,  one  day's  proof  on  the  way,  without  a  recoverable  expendi- 
ture of  from  £150  to  £200  a  side  on  the  judicial  account,  and  an 
irrecoverable  expenditure  of  from  £25  to  £50  a  side  on  the  extra- 
judicial account.  If  the  sum  at  issue  were  £1000  the  game  was 
obviously  worth  the  candle.  Even  if  the  stake  were  only  £500,  it 
might  still  be  worth  while  trying  to  bring  the  case  in  the  superior 
Court,  for  the  winner  secured  his  £500  at  a  cost  to  him  of  only  £25 
or  £50,  and  put  in  risk  a  sum  of  expenses  considerably  less  than  that 
which  was  at  issue.  But  if  the  stake  were  a  small  sum,  such  as  £100, 
the  game  was  not  worth  playing..  The  winner  sacrificed  from  one- 
fourth  to  one-half  of  the  sum  he  got  decree  for,  and  hazarded  a 
liability  for  expenses  three  or  four  times  as  great  as  the  whole  figure 
at  issue.  Litigation  on  such  terms  was  neither  profitable  to  the 
clients  nor  creditable  to  the  profession.  And  yet  there  was  always  a 
considerable  volume  of  peddling  cases  about  small  sums  before  the 
Court  of  Session,  none  of  which  should  ever  have  been  initiated  there 
at  all,  and  the  most  of  which,  even  if  they  had  been  started  in  the 
Sheriff  Court,  should  not  have  been  allowed  to  reach  the  Court  of 
Session  by  way  of  appeal.  It  was  true  that  nobody  was  ultimately 
to  blame  except  the  litigants  who  selected  the  Court  of  Session  as  the 
tribunal  to  determine  small  affairs,  and  the  state  of  the  law  which 
permitted  them  to  do  so  ;  but  the  defect  of  the  system  lay,  not  in  the 
over-pajrment  of  professional  work,  but  in  allowing  litijrations  about 
stakes  too  small  to  afford  it  the  luxury  of  professional  assistance  of  the 
highest  class.      He  thought,  by  way  of  remedy,  that  both  the  Small 
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Debt  Court  limit  and  the  limit  of  the  Sheriff's  privative  jurisdiction 
were  much  too  low.  The  Small  Debt  limit  might  well  be  raised  to 
£20  or  £2b,  and  the  limit  of  the  Sheriffs  privative  jurisdiction  to 
£60.  But  It  might  be  expedient,  if  that  were  done,  to  borrow  a  leaf 
out  of  the  book  of  English  practice,  and  introduce,  with  proper  limita- 
tions, a  power  to  the  inferior  judge  to  state  a  law  case  for  determina- 
tion of  the  superior  Court.  The  Appeal  Court  of  the  Sheriff-depute 
was  the  best  imaginable  tribunal  for  the  final  disposal  of  appeals  in 
cases  which,  because  they  could  not  afford  it,  were  not  appropriate  to 
the  machinery  of  the  superior  Court.  Besides  giving  the  Sheriff 
Court  privative  jurisdiction  up  to  £50,  let  all  litigations  of  the  value 
of,  say,  Jess  than  £500  be  required  to  be  raised  in  the  Sheriff  Court 
of  first  instance;  then  why  shoiild  not  the  Sheriff-depute  be  final  on 
appeal  in  all  of  such  litigations  as  were  of  the  value  of,  say,  less  than 
£200,  except  on  terms  finding  security  for  costs  as  a  condition  of 
appeal  to  the  Court  of  Session?  Some  practitioners  in  the  Sheriff 
Court  might  have  cause  to  regret  the  loss  of  remuneration  on  the 
ordinary  Sheriff  Court  scale  for  small  cases,  and  some  of  them  in  the 
Court  of  Session  might,  in  like  manner,  regret  the  exclusion  from  that 
Court  of  business  which  came  there  at  present.  But  the  interests  of 
the  public  and  the  service  of  their  clients  must  reconcile  them  to  it. 
In  any  case,  these  things  were  paramount  over  mere  professional 
interests.     (Loud  applause.) 


Lord  Ardwall's  Vibws. 

Lord  Ardwall  proposed  a  vote  of  thanks  to  Mr.  Clyde  for  the  very 
admirable  and  brilliant  paper  with  which  he  had  favoured  them. 
(Applause.)  It  contained  matters  worthy  of  reflection  for  practitioners, 
for  members  of  the  bar,  and  for  members  of  the  bench  too.  With 
regard  to  the  accommodation  of  the  Court,  which  had  long  been  a 
scandal  to  this  country,  and,  indeed,  would  be  a  scandal  to  any  civilised 
nation,  there  could  be  but  one  opinion,  and  his  lordship  was  glad 
to  think  that  there  was  apparently  some  chance  of  a  remedy,  though 
not  a  thorough  remedy,  for  this  state  of  matters.  (Applause.)  He 
agreed  with  Mr.  Clyde  that  a  short  Act  of  Parliament  might  be  intro- 
duced for  the  purpose  of  getting  rid  of  archaic  forms  of  pleading,  and 
so  relieve  procedure.  He  also  agreed  with  the  lecturer  regarding  the  * 
deterioration  of  written  pleadings.  Mr.  Clyde  had  referred  to  the 
extraordinary  proportion  of  expenses  to  the  value  of  the  cause.  That 
had  been  notorious  for  years,  and  led  the  late  Lord  Rutherfurd- Clark 
to  speak  of  expenses  as  the  merits  of  the- cause.  (Laughter.)  It  was 
clear  that  something  must  be  done.  More  discretion  might  be  given 
to  the  Outer  House  judges  to  deal  with  expenses.  Of  course,  it  was 
open  to  them  to  say  "  Sheriff  Court  expenses,"  but  one  had  seen  that 
in  the  Inner  House  it  had  been  said  that  it  was  within  a  man's  right 
to  bring  his  action  in  the  Court  of  Session,  and  if  he  had  succeeded 
the  fact  that  the  case  was  a  trifling  one  was  no  reason  for  giving  him 
only  Sheriff  Court  expenses.  Accordingly,  the  powers  of  the  Outer 
House  judges  were  very  much  limited  in  practice,  and  he  thought  if 
they  had  statutory  powers  to  allow  only  Sheriff  Court  expenses  even 
in  cases  which  were  competent  in  the  Court  of  Session,  that  would 
prevent  worthless  cases  being  brought,  while  at  the  same  time  if  a 
case  raised  nice  and  difficult  questions  of  law  it  would  not  prevent  a 
litigant  getting  his  full  expenses  if  he  was  found  entitled  to  them. 
(Applause.) 
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Lord  Mackenzie  seconded  the  motion.  It  was  now,  he  thought, 
nearly  forty  years  since  there  was  an  Act  of  Reform  of  Procedure  in 
the  Court  of  Session,  and  he  understood  that  the  Act  of  1868  was  pre- 
ceded by  just  such  an  address  on  such  an  occasion  as  the  present. 
While  listening  to  the  address,  he  could  not  help  thinking  of  the 
difference  between  that  period  and  the  present,  because,  if  he  gathered 
Mr.  Clyde's  meaning  aright,  his  paper  was  more  a  criticism  of  the 
men  who  worked  the  machine  than  of  the  machine  itself.  In  1868  it 
was,  he  thought,  more  a  criticism  of  the  machine.  Probably  the 
outstanding  feature  of  the  address  was  this — ^and  it  was  a  maxim 
which  would  apply  to  all  railway  managers — that  they  should  not 
run  their  locomotive  unless  they  had  a  sufficient  load  behind  it. 
(Applause.)  ,  With  regard  to  the  rest  of  the  address,  it  lay  in  the 
hands  of  those  who  had  listened  to  it  to  take  the  advice  it  contained. 

Mr.  Clyde,  after  thanking  the  meeting,  said  that  no  one  knew 
better  than  he  did  how  much  room  there  was  for  difference  of  view  as 
to  the  precise  shape  which  any  change  should  take.  The  views  he  had 
put  before  them  were  merely  his  own,  and  he  was  aware  that,  before 
these  views  could  be  really  said  to  have  any  more  value  than  as  his 
own,  they  would  require  to  be  collated  and  corrected  by  an  extensive 
inquiry  into  both  the  volume  of  the  work  and  the  character  of  the 
work  actually  passing  through  the  Sheriff  Court  and  the  Court  of 
Session.     (Applause.) 

A  vote  of  thanks  to  the  Chairman  concluded  the  proceedings. 


Irvinb. — Mr.  J.  Norval  Murray  intimates  that,  with  a  view  to 
the  more  efficient  conduct  of  the  business  so  long  carried  on  by  his 
uncle,  the  late  Mr.  James  Dickie,  with  whom  he  waa  associated  in  the 
business  for  many  years,  he  has  assumed  as  partners  Mr.  David 
Gillies,  solicitor,  Edinburgh,  and  Mr.  Alexander  Robertson  Wilson, 
M.A.,  B.L.,  solicitor,  Irvine.  Mr.  Gillies  was  for  many  years  the 
principal  and  managing  assistant  of  Messrs.  Morton,  Smart,  Macdonald, 
<fe  Prosser,  W.S.,  Edinburgh,  and  in  that  capacity  has  had  responsible 
charge  of  a  very  wide  variety  of  important  business.  Mr.  Wilson  is 
a  native  of  Irvine,  and  has  had  a  variety  of  experience.  The  business 
will  be  carried  on  under  the  firm-name  of  Murray,  Gillies,  <fe  Wilson. 

Dunblane. — Mr.  Jas.  A.  M'Lean  states  that  he  has  assumed  as  a 
partner  Mr.  John  Stewart,  solicitor,  Edinburgh.  Mr.  Stewart  was 
trained  in  the  office  of  Messrs.  Thomson  &  M'Laren,  solicitors, 
Callander,  and  afterwards  for  several  years  held  responsible  positions 
in  the  offices  of  Messrs.  Mackenzie  k  Kermack,  W.S.,  and  Messrs. 
Steedman,  Ramage,  &  Bruce,  W.S.,  Edinburgh.  The  business  will  be 
carried  on  under  the  firm-name  of  M'Lean  k  Stewart. 
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LIST  OF  SHERIFFS,  SHERIFF-CLERKS,  AND  FISCALS  OF 
COUNTIES  IN  SCOTLAND. 

Januabt,  1908. 


Counties. 

Sheriffs. 

ShoriffB-Substitute. 

Sheriff-aerks. 

Procurators-Fiscal. 

Aberdeen, 

Don.  Crawford. 

Duncan  Robertson 
and  J.  H.  Begg. 

David  Littlejohn. 

Charles  Wilson. 

Argyll— Dunoon, . . 

A.  L.  M'anre. 

S.  M.  Penney. 

James  Stewart 

J.  B.  Dickion. 

Campbeltown, . . 

William  Wallace. 

D.  Mactaggart. 

Fort-waiiam,... 

.... 

Donald  Davidson. 

Duncan  M'^flv«L 

Oban 

David  Brand. 

C.  H.  Maclachlau. 
J.  C.  Shairp. 

W.  S.  N.  Patrick. 

D.  M.  MacUnnon. 

AYR-Ayr, 

P.  F.  M'Kenna. 

Kilmarnock 

D.  J.  Mackenzie. 

J.  P.  Stevenson. 

Banff 

Don.  Crawford. 

James  Beid. 

0.  M.  Hoasack. 

James  Forbes. 

Berwick 

John  Chisholm. 

George  S.  Dundas. 

WiUiam  Crawford. 

W.  B.  Maoqueen. 

Bute, 

Sir  John  Cheyne. 

Thomas  J.  Martin. 

T.  W.  Alexander. 

Caithness— Wick, . . 

J.  F.  M'Lennan. 

D.  Stuart. 

Jas.  Campbell. 

R.  S.  W.  Leith. 

Clackmannan 

J.  M.  Lees. 

J.  Dean-LesUe. 

J.  W.  Moir. 

J.  B.  Haig. 

Dumbarton 

J.  M.  Lees. 

P.  J.  Blair. 

Robert  Craig. 

R.  P.  MitcheU. 

Dumfries, 

J.  A.  Fleming. 

Geoige  Campion. 

Charles  M'Kie. 

C.  S.  Phyn. 

Bdinbuboh, 

Chas.  C.  Maoonochie. 

A.  E.  Henderson. 
T.  H.  Orphoot. 
John  C.  Guy. 
Hector  Macleod. 

Wm.  Gardner. 

Robert  W.  Benton. 

Elgin  or  Moray 

John  i;mson. 

J.  G.  Webster. 

J.  Foster. 

R.  B.  Gordon. 

Fife— Cupar 

R.  T.  Younger, 

S.  B.  Armour. 

Robert  J.  Davidson. 

H.  H.  Brown. 

Dunfermline 

Hay  Shennan. 

.... 

J.  S.  Sontar. 

Forfar— Forfar, .... 

James  Feiguson. 

B.  P.  Lee. 

... . 

Thomaa  Hart. 

Dundee, 

J.  Campbell  Smith. 

C.  J.  Bisset 

Alex.  Agnew. 

Haddington 

Chas.  C.  Biaconochie. 

H.  Macleod. 

0.  H.  Stevenson. 

T.  W.  Todrick. 

Inverness— 

InTeraeas, 

John  Wilson. 

J.  P.  Grant. 

A.  Maodonald. 

James  Anderson. 

Donald  Daridson. 

Duncan  M  'Nlven,  jnn. 

Portree, 

George  J.  Campbell. 

J.  J.  Maclean. 

Lochmaddy, 



A.  A.  Chishohn. 

Kincardine 

Don.  Crawford. 

and  J.  H.  Begg. 

J.  C.  Gardner. 

M.  A.  Hamilton. 

Kinross 

R.  T.  Younger. 

J.  Dean-LesUe. 

W.  K.  Falconer. 

John  Bogie. 

Kirkcudbright,  . . . 

J.  A.  Fleming. 

L.  T.  Napier. 

W.  Nicholson. 

Martin  L.  Howman. 

Lanark— Glasgow, .. 

William  Quthrie. 

David  D.  Balfour. 

John  Boyd. 

T.  A.  Fyf e. 

M.  G.  Davidson. 

A.  0.  M.  Mackenzie. 

W.  Weir  Grieve. 

James  N.  Hart 

Hamilton, 

A.  8.  D.  Thomson. 

Robert  Wilson. 

Lanark, 

W.  T.  Glegg. 

Thomas  Tennant 

Airdrie, 

W.O.  Soott-Moncrioff. 

A  D.  Lindsay. 

Linlithgow, 

Chas.  C.  Maconochle. 

Hector  MacJeod. 

W.  Strachan. 

Nairn, 

John  Wilson. 

J.  G.  Webster. 

Alex.  Robertson. 

James  Lamb. 

Orkney  and 

John  F.  M'Lennan. 

W.  Harvey. 

Thomas  W.  Ranken. 

James  Begg. 

Shetland 

J.  C.  C.  Brown. 

Arch.  Sutherland. 

J.  K.  Galloway. 

Pebbles 

Chas.  C.  Biaconochie. 

Thomas  H.  Orphoot 

John  Ogilrie, 

Perth— Perth, 

C.  N.  Johnston. 

J.  D.  Sym. 

John  Thomas. 

M.  Jameson. 

Dunblane, 

James  W.  Barty. 

Ben  FREW— Paisley , 

Sir  John  Cheyne. 

W.  D.  LyeU. 

J.  M.  Loclihoad. 

GeoigeHart 

Oreenock^ 

B.  W.  Neish. 

William  Auld. 

Boss  A  Cromarty- 

DingwaU, 

C.  J.  Guthrie. 

Hay  MacWatt. 

James  Bfaclennan. 

W.  Mackenzie. 

Cromarty 

W.  T.  Mactavish. 

Stomoway, 

F.  Squair. 

C.  G.  MacKenzle. 

Boxburoh, 

John  Chisholm. 

Ronald  Baillie. 

JohnMacleui. 

8.  Hilson. 

helkirk 

John  Chisholm. 

Patrick  Smith. 

D.  M.  Mackintosh. 

John  PoUok. 

Stirling— StirllDK,.. 

J.  M.  Lees. 

James  R.  Buntine. 

John  G.  Curror. 

Patrick  Welsh. 

FWkirk 

Alex.  Moffatt. 

W.  K.  Oair. 

Sutherland, 

C.  J.  Guthrie 

Thomas  Mackenzie. 

J.  M'Crone. 

David  Peters. 

Wigtown  —Wigtown, 

J.  A.  Fleming. 

George  Watson. 

John  Smith. 

Hugh  Todd. 

Stranraer 

1 

John  M.  Rankin. 
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No.  1. 

A.BBKDUHBHIEI. 

Fischer  v 
Mitchell. 


&tstion  19054906. 

SHERIFF  COURT  OF  ABERDEENSHIRE. 

Max  T.  Fischer,  Pursuer;  Mrs.  Mahgaeet  Mitchell, 

Defender. 

Lease — Use  of  subjects — Defective  drains — Smoke  test — 

Reparation. — Where  a  tenant,  before  taking  a  house,  — 

stipulated  for  a  smoke  test  being  applied  and  a 
sanitary  certificate  granted,  which  was  done  by  a 
registered  plumber,  held  that  there  was  no  relevant 
claim  of  damages  in  respect  of  illness  caused  by  the 
defective  state  of  the  drains,  though  the  tenant 
averred  that  the  test  had  never  been  properly 
applied,  and  that  the  certificate  was  false,  the  land- 
lady admitting  that  the  tenant  might  be  entitled  to 
leave  the  house,  but  denying  that  any  culpa  was 
attributable  to  her. 

Process  —  Pleading  —  Specification  —  Lum  p  sum  of 
damages  on  different  grounds. — Where  a  pursuer 
claimed  £100  as  the  total  (without  specification  of 
amounts)  of  (1)  damages  and  solatium  for  illness 
caused  by  defective  drains,  and  of  doctor's,  chemist's, 
and  nurse's  bills  attributable  to  fault  of  the 
defender,  landlady  of  the  furniAed  house  which  he 
occupied ;  and  of  (2)  expenses  of  removal  to  another 
house  arising  from  breach  by  the  def^ider  of  the 
contract  of  lease,  and  all  the  heads  of  damage  were 
held  irrelevant  except  the  expenses  of  removal,  the 
whole  action  was  dismis.^ed. 

The  facts  of  the  case  sufficiently  appear  in  the 
interlocutor  and  note  of  the  Sheriff-Substitute 
(Robertson),  which  were  as  follows;- 

Aberdbbn,    \^th    July,    1905. — Having    considered    the    Juiyis,  ims. 
cause,  finds  that  the  action  is  irrelevant  as  stated;  therefore 
sustains  the  defender's  first  and  second  pleas  in  law ;  dismisses 
the   actioGQ,    and    decerns;    finds    the    defender    entitled    to 
expenses,  &c.  Duni*-   Robertson. 

Note. — ^This  is  an  action  of  damages  at  the  instance  of  a 
tenant  of  a  furnished  house  against  the  landlord  for  alleged 
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ABBKDunRiEB.  loBB  aiid  daiuage  sustained  by  him  in  respect  of  the  alleged 
infianit&ry  condition  of  the  drains  of  the  house.  The  defender 
pleads  that  the  action  is  irrelevant  as  laid;  and  the  question 
for  disposal  is  whether  this  plea  is  well  founded. 

Tlie  pursuer's  allegations  are«,  briefly,  to  the  following 
effect :  — ^He  advertised  for  a  furnished  house,  and  mentioned 
specially  a  sanitary  certificate.  He  received  a  reply  from  the 
defender  describing  her  house,  and  stating,  inter  alia,  that 
the  sanitation  was  perfect,  the  house  being  new.  An  agree- 
ment to  rent  the  house  for  six  months  followed,  the  pursuer 
making  it  a  special  condition  that  the  smoke  test  should  be 
applied,  and  this  condition  was  agreed  to.  A  plumber  there- 
after, on  the  defender's  instructions,  visited  the  house,  applied 
the  smoke  test^  and  reported  on  1st  October,  1904,  directly 
to  the  pursuer  that  he  found  everything  right  and  in  firsts 
class  order.  Soon  after  (on  14tli  October)  the  pursuer  and 
his  family  entered  into  occupation  of  the  house.  The  pur- 
suer avers  that  very  shortly  after  that  date  he  became  indis- 
posed, and  that  he  gradually  became  worse,  and  eventually 
was  confined  to  the  house.  His  wife  and  infant  daughter, 
especially  the  latter,  also  became  very  seriously  indisposed, 
and  the  pureuer  had  to  caU  in  medical  advice.  After  the 
doctor  had  been  consulted,  he  advised  the  pursuer  that  he 
suspected  the  drains  as  the  cause  ol  the  iUnesees,  and  that 
they  should  be  thoroughly  tested. 

The  pursuer  then  states  that,  immediately  on  realising  that 
the  illnesses  might  be  due  to  the  drains  (a  cause  which  he 
had  supposed  unlikely  in  view  of  Mr.  Malcolm's  certificate), 
he  communicated  with  the  sanitary  inspector  for  the  district. 
The  drains  were  accordingly  tested,  and  found  wrcmg  in 
many  respects,  as  is  alleged.  The  pursuer  also  communicated 
with  the  defender,  and  informed  her.  He  avers  that  she 
made  certain  vague  indications  that  her  house  would  be  put 
into  a  good  sanitary  state,  but  placed  the  matter  almost 
immediately  in  the  hands  of  her  law  agent,  who,  on  4th 
January,  wrote  repudiating  aU  liability.  The  pursuer  there- 
after was  advised  by  his  own  agent  to  leave  the  house,  and 
did  so  on  11th  January,  1905,  as  soon  as  he  could  get  other 
temporary  accommodation. 

In  these  circumstances  the  pursuer  in  this  action  sues 
for  £100  of  damages.  He  avers  that  he  incurred  considerable 
outlay  in  connection  with  the  provision,  first  of  temporary, 
and  afterwards  of  more  permanent,  accommodation  for  him- 
self and  his  household.  He  states  that  he  also  incurred 
doctor's,  chemist's,  and  nursing  accounts;  that  he  suffered 
much  in  his  own  health  and  anxiety  on  account  of  the  illness 
of  his  wife  and  child,  and  underwent  a  great  deal  of  trouble, 
inconvenience,  and  worry.     He  does  not  specify  the  amount 
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due  in  respect  of  these  various  grounds,  but  he  claims  in  aJl, 
as  I  said,  £100.  He  has  also  raised  an  action  for  a  similar 
amount  as  tutor  for  hi«  infant  daughter,  and  states  that  his 
wife  is  to  raise  a  similar  action. 

The  defender  pleads  that  this  case  is  not  relevant,  and 
I  must  say  I  am  disposed  to  agree.  It  will  be  seen  that  a 
part  of  the  pursuer's  own  action  (we  do  not  know  how  much) 
and  the  whole  of  the  child's  action  is  a  claim  of  damages 
for  personal  injury.  It  seems  clear  that  such  a  claim  in 
circumstances  like  the  present  can  only  be  founded  on  culpa 
on  the  part  of  the  landlord.  (Glegg  on  Keparation,  second 
edition,  pp.  562-3,  and  cases  there  cited.) 

The  defender  denies  fault  altogether,  and  pleads  that  none 
is  relevantly  averred,  though  she  does  not  dispute  that  a 
good  claim  might  be  made  against  her  for  the  necessary 
edpense  the  pursuer  was  put  to  from  having  to  leave  and 
find  another  house.  This  latter  claim  was  foimded  on  breach 
of  contract,  the  house  supplied  turning  out  not  to  be  sanitary 
— of  couree  assuming  that  the  pursuer  could  prove  his  case. 
But,  it  was  argued,  there  was  no  distinction  on  the  record — 
though  the  pursuer's  attention  had  been  drawn  to  it  by  the 
defender's  pleadings — ^between  this  ground  of  action  and  that 
for  personal  injury,  a  slump  sum  only  being  sued  for  and  no 
details  given,  and  the  whole  action  fell  to  be  dismissed. 

In  my  opinion,  there  ie  no  relevant  averment  of  fault 
agaiuist  the  defender.  There  is  fault  averred  against  the 
plumber  who  furnished  the  certificate  on  1st  October,  but 
it  was  stated  and  not  contradicted^  that  he  was  a  registered 
and  qualified  plumber,  and  there  is  no  averment  of  any  sort 
of  connivance  or  community  of  interest  with  the  defender. 
That  being  so,  I  cannot  eee  what  more  the  defender  could 
have  done  than  she  did.  The  house  wae  a  new  one,  and 
there  had  been  no  previous  complaints  of  any  kind,  so  far 
as  appears.  The  fact  that  a  sanitary  certificate  was  specially 
n^entioned,  and  that  the  defender  gave  assurances  as  to  the 
condition  of  the  house,  hardly  seems  to  me  to  alter  or  increase 
the  defender's  undoubted  responsibility  to  supply  a  sanitary 
house.  Then,  when  the  certificate  was  asked  for,  it  was  at 
onee  obtained ;  and,  even  assuming,  as  we  must  at  this  stage, 
that  it  was  wrong  and  false,  it  is  hard  to  see  how  the  defender 
can  be  held  responsible  for  this.  She  could  not  certainly  make 
the  examination  herself ;  but  she  employed  a  competent  man, 
all  she  could  do. 

Then,  when  complaints  began  to  be  made,  I  cannot  say  I 
find  any  ground  of  fault  with  the  position  the  defender  took 
up.  The  pursuer  produces  and  founds  on  the  correspondence, 
and  I  fancy  I  am  entitled  to  take  it  into  consideration  in 
considering  the  rdevancy  of  the  pursuer's  case.     I  must  say 
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A—mpBMwiM.  I  cannot  find  in  it  any  desire  on  the  defender's  part  to  avoid 
her  responsibilities  as  a  landlord,  or  to  unduly  delay,  though, 
q!  course,  she,  through  Ijer  agent,  declines  to  accept  responsi- 
bility for  the  pursuer's  and  his  child's  illnesses.  I  hardly 
think,  however,  it  was  seriously  contended  that  the  defender's . 
fault  lay  in  delay  in  putting  matters  right.  The  pursuer 
took  the  remedy  of  leaving  the  house;  and  his  caae  rather 
was  that,  in  view  of  the  special  stipulation  as  to  sanitation, 
as  well,  of  course,  as  the  landlord's  legal  obligation,  he  was 
entitled  to  sue  for  personal  damages  when  it  was  found  the 
house  was  insanitary.  As  I  have  indicated,  I  cannot  agree 
with  this  view.  I  do  not  think  it  is  the  law  that  a  landlord 
in  letting  his  house  insures  his  tenants  against  injury  to 
health  from  drains,  and  that  is  what  it  amounts  to  if  the 
pursuer's  whole  case  is  relevant. 

This  being  my  view,  the  question  remains  whether  I  have 
any  course  open  to  me  but  to  disuniss  the  action  as  it  stands. 
I  made  some  suggestions  at  the  discussion  as  to  the  possi- 
bility of  an  amendment  specifying  the  different  heads  of 
damage,  which  might  save  the  action  being  entirely  dismissed, 
if  my.  opinion  was,  as  it  has  come  to  be,  against  pursuer. 
But  the  pursuer  pressed  for  ^iismissal,  on  the  authority  of 
Blaikie  v  Wordie's  Trustees,  14th  July,  1897,  24  R.  1098; 
and  Forbes  v  Fergusson,  13th  January,  1900,  7  S.L.T. 
296;  and  I  think  probably  the  only  course  open  to  me  is  to 
dismiss  the  action.  D.  R. 

This  decision  was  acquiesced  in. 

For  pursuer — Mr,  R.  C.  Jackson,  Aberdeen. 

For  defender — Mr.  Alex.  Blaoklaw,  Aberdeen. 


No.  2. 

STIKLIROSHlftB. 

Shirra  v  Wann. 


.    SHERIFF   COURT. OF   STIRLINGSHIRE. 
Mrs.  Janet  Shirra,  Purstier;   Charles  E.  H.  Wann, 
Defender. 
Process  —  Poinding  —  Interdict    of   sale  —  Competency 
against  officer  alone. — ^Where  a  woman  asked  inter- 
dict against  a  sheriff-officer  selling  the  effects  in  her 
husband's  house  on  the  ground  that  the  decree  was 
against  her  husband  and  that  the  goods  belonged 
to  her,  held  that  the  question  of  ownership  oould 
not  in  general  be  determined  in  an  action  directed 
solely  against  the  sheriff-officer,  and  that  the  pur- 
suer's   proper    remedy    was    to    compear    in    the 
poinding. 

The  defender  was  a  sheriff-officer  at  Falkirk  and 
was  employed  to  put  in  force  a  decree  that  had  been 
obtained  against  the  pursuer's  husband.  The  person 
so  employing  the  defender  was  formerly  resident  in 
Falkirk,  but  after  the  decree  was  obtained  he  removed 
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to  England,  where  he  had  obtained  a  situation.    When  .STatnioeHimi. 
the  defender  proceeded  to  poind  the  goods  in  Shirra's   Phin«^»mi. 
house  he  was  told  that  most  of  tjie  furniture  belonged 
to  the  pursuer,  but  he  completed  the  poinding,   and 
thereafter  gave  notice  of  sale.      The  pursuer  brought 
an  action  of  interdict  against  the  defender  from  pro-, 
ceeding  with  the  sale  of  most  of  the  poinded  effects, 
alleging  that  they  belonged  to  her,  and  asking  expenses 
against  him.      The  defender  pleaded,  mter  alia,  that 
the  action  was  incompetent,  and  that  all  parties  had 
not   been   called.      The    Sheriff-Substitute    (Moffatt) 
repelled   these   pleas,   and   allowed   a   proof  as   to  the 
ownership  of  the  effects.      The  defender  appealed,  and 
the  Sherift'-Principal  (Lees)   sustained  the  appeal  and 
dismissed  the  action  by  the  following  interlocutor:  — 

Falkirk,  2Uh  July^  1905. — ^The  Sheriff,  having  con-  Juiyw^iw. 
sidered  the  cause,  sustains  the  appeal ;  recalls  the  interlocu-  sheriff  lbm. 
tor  of  the  Sheriff-Substitute  of  26th  June  complained  of ; 
recalls  also  the  interim  interdict  granted  on  23rd  May,  and 
dismisses  the  action,  both  as  from  5th  August  next;  and 
decerns ;  finds  the  pursuer  liable  to  the  defender  in  his 
expenses  of  the  cause  and  of  ^e  appeal,  <fec. 

J.  M.  Lbbs. 

Note. — ^The  defender  is  a  sheriff- officer,  and  the  pursuer 
seeks  to  have  him  interdicted  from  selling  or  interfering  with 
certain  goods  which  he  has  poinded  in  her  husband's  house 
in  virtue  of  a  decree  obtained  against  the  husband  by  the 
employer  of  the  defender.  The  plea  of  the  pursuer  is  that 
"  the  goods  in  question  being  the  property  of  the  pursuer, 
and  she  not  being  the  debtor  named  in  the  decree  founded 
on,  the  poinding  of  said  goods  is  illegal  and  unwarrantable, 
and  their  sale  ought  to  be  interdicted.''  And  she  states 
that  at  the  time  of  the  poinding  she  warned  the  defender 
that  practically  the  whole  of  the  effects  in  the  house  belonged 
to  her.  But  this,  of  course,  does  not  stop  an  officer  from 
proceeding  with  his  diligence;  and  if  at  the  sale  a  party 
appears  who  claims  that  the  goods  are  his,  the  law  provides 
the  course  to  be  followed  in  such  circumstances. 

The  defender,  as  an  officer  of  Court,  is  bound  to  fulfil  the 
duties  entrusted  to  him;  if  he  abstains  from  doing  so,  he 
is  liable  in  damages  and  deprivation  of  office.  He  found 
the  effects  in  question  in  the  husband's  house,  and  his  duty 
to  his  employer  was  to  proceed  with  his  statutory  functions 
till  stopped  by  him  or  legally  interpelled  from  proceeding 
further. 

The  pursuer  had  the  natural  and  simple  remedy  of 
compearing  in  the  poinding,  and  claiming  the  goods  which 
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BriaLuioaHiu  she  says  are  hera  (Lamb  v  Wood,  6  F.  1091).  It  will  be 
Bhirra  v  Wmn.  remembered  that  a  similar  remedy  is  given  where  a  landlord 
July  84. 1906.  hias  sequestrated  goods  not  belonging  to  his  tenant,  and 
sberiffLiBs.  ^]^q  ^^q  ^f  interdict  by  the  tenant  has  been  held  incompetent 
(Lindsay  v  Earl  of  Wemyss,  10  M.  708).  To  judge  from 
what  was  said  in  Lamb^s  case,  it  may  be  that  in  exceptional 
cases  the  resort  to  interdict  against  a  poinding  will  not  be 
held  debarred ;  but  in  the  present  case  1  see  no  such  excep- 
tional circumstances  as  required  the  use  of  interdict.  On 
the  contrary,  the  circumstances  pointed  to  compearance  in 
the  poinding  as  the  proper  course  to  be  followed.  The 
employer  of  the  defender  is  not  domiciled  in  Scotland,  and 
it  may  be  that  the  Sheriff  Court  was  unable,  in  these  cir- 
cumstances, to  give  a  remedy  by  way  of  interdict  against  a 
person  domiciled  in  England.  But  if  so,  that  was  all  the 
more  reason  for  resorting  to  the  remedy  which  is  at  once 
quickly  and  cheaply  got,  and  in  disposing  of  which  the 
defender's  employer  would  bel  a  party  to  the  process. 

As  it  seems  to  me,  the  defender  cannot  be  made  the  con- 
tradictor in  determining  the  ownership  of  the  goods  poinded, 
even  if  he  were  willing  to  undertake  the  task.  A  decree 
against  him  would  not  be  res  judicata  against  his  employer ; 
and  the  latter  could  just  hand  the  diligence  to  some  other 
officer.  A  sheriff -officer  has  no  mandate  tx  officio  or  authority 
to  discuss  such  a  question ;  and  as  to  the  necessity  of  having 
the  proper  contradictor  in  the  field,  I  may  refer  parties  to 
the  recent  case  of  Machinnon  v  Macdonald,  12  S.L.T.  823. 
No  doubt,  if  there  has  been  some  obvious  irregularity  in  the 
procedure,  interdict  may  be  sought  against  the  officer,  for 
in  acting  irregularly  he  is  not  acting  on  his  employer's 
instructions;  and  without  such  instructions  or  adoption  of 
his  acts  doubt  has  been  expressed  as  to  whether  ike  employer 
is  liable  (Le  CanU  v  Douglas,  8  R.  175).  But  there  the 
officer  is  made  a  party  under  the  rule  culpa  tenet  suos 
auctores.  Here  there  is  no  fault.  It  is  solely  a  question 
of  who  is  the  real  owner  of  the  goods ;  and  for  the  decision 
of  that  question  the  officer  is  not  the  proper  defender.  It 
is  not  improper,  perhaps,  and  in  some  cases  it  may  be 
convenient,  in  order  to  get  an  immediate  explanation,  that 
the  officer  should  also  ob  majorem  cautelam  be  called  as  a 
party ;  but  then  expenses  would  only  be  concluded  for  against 
him  in  the  event  of  his  offering  opposition,  and  he  would  not 
be  allowed  to  become  the  contradictor  in  deciding  the  question 
of  ownership.  Here  the  officer  is  the  only  person  called  as 
defender,  and  expenses  are  asked  against  him  unconditionally. 
On  both  pointfi  I  think  the  procedure  is  wrong ;  and  it  is  no 
answer  for  the  pursuer  to  say  she  could  not  convene  his 
employer  in  the  Sheriff  Court.      If  she  preferred  not  to  take 


Digitized  by  LjOOQ IC 


1906.]  SHERIFF  COURT  REPORTS.  9 

the  simple  course  of  compearing  in  the  poinding,  and  wanted  8ri>LwoMn». 
the  protection  of  interdict,  her  duty  was  to  go  to  the  sfairt*  v  wmn. 
appropriate  Court.  July  m^iw. 

I  therefore  think  the  case  must  be  thrown  out,  but  I    sheriff  l«m. 
hare  deferred  the  date  of  dismissal  for  a  short  period  so  as 
not  to  leave  the  pursuer  without  protection  till  she  can  take 
her  proper  course.     I  may  also  refer  parties  to  the  oases  of 
Scotland  v  LaurUy  6  S.  961,  and  Bell  v  Andrews,  12  R.  961. 

J.  M.  L. 
For  pursuer — Mr.  Alsxandbb  Hallet  (Messrs.  Hallet  k 

Lows),  Falkirk. 
For  defender— Mr.  Wm.  Stevenson,  Falkirk. 


SHERIFF   COURT  OF    LANARKSHIRE. 
HuGHiNA  M'NiVEN,  PuTsuer ;  James  Oee,  Defender,        No.  3. 

Process — Decree  in  absence — Repomng — Partial  imple-  Lababmhim. 
ment — Sheriff  Court  Act,  1876,  sec,  14,  sub-sec.  2. —  M'Niven^p  om 
Where  a  poinding  had  been  executed  under  a  decree 
in  absence  for  a  sum  less  than  that  in  the  decree, 
?ield  that  the  decree  was  implemented  to  the  extent 
of  the  poinding,  and  could  only  be  recalled  so  far  as 
not  implemented. 

The  following  was  the  interlocutor  of  the  Sheriff- 
Substitute  (Balfour)  :  — 

Glasgow,  9th  February,  1905. — ^Having  heard  parties'  Feb.j^iw6. 
procurators  on  the  reponing  note  for  the  defender,  No.  6  sheriff  baitoub. 
of  process,  finds  that  the  decree  in  absence,  of  date  22nd 
November,  1904,  sought  to  be  recalled,  has  been  imple- 
mented to  the  extent  of  £43  9s.,  and  to  that  extent  cannot 
be  recalled;  quoad  ultra  recalls  said  decree;  allows  the 
defences  to  be  received;  appoints  the  case  to  be  put  to  the 
adjustment  roll  of  21st  February,  and  authorises  the  clerk 
of  Court  to  pay  the  consigned  money  to  the  pursuer  in 
satisfaction  pro  tanto  of  her  expenses. 

D.  D.  Balfour. 

Note. — ^This  is  an  action  of  damages  for  £100  and 
costs.  The  defender  did  not  entQr  appearance,  and  on 
22nd  November,  1904,  decree  in  absence  was  pronounced 
against  him.  Thereafter,  on  17th  December,  1904,  a 
poinding  was  executed  of  the  defender's  effects  to  the  extent 
of  £43  98.,  and  the  defender  has  presented  a  reponing  note 
craving  the  Court  to  recall  the  decree. 

By  the  2nd  sub-section  of  the  14th  section  of  the  Sheriff 
Court  Act  of  1876,  it  is  provided  that  a  defender  may  obtain 
the  recall  of  a  decree  in  absence  before  implement  has 
followed  thereon,  or  so  far  as  the  same  shall  not  have  been 
implemented.  A  decree  is  implemented  when  a  poinding 
has  taken  place  under  it;  but  the  poinding  in  the  present 
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LAaAuuima    oase  is  not  for  the  whole  sum  in  the  decree,  but  only  for 

M'wwTOPQrr.   £43  99.      The  decree  in  absence  is  for  £100  of  principal 

Ftb.j^i9fA.     and  £6  14s.  8d.  of  taxed  expenses,  and  the  sum  of  £43  Os. 

Sheriff  BiHfooE.  being   deducted  from   £106    14s.    8d.    leaves   a   balance   of 

£62  58.   8d.   not  implemented.      I  have  therefore  recalled 

the  decree  so  far  as  not  implemented. 

The  authorities  are  Barcla/s  M'Glashan,  sec.  1507,  and 
Dove  Wilson  on  Sheriff  Court  Practice,  pages  132  to  137. 

D.  D.  B. 
For  pursuer— Mr.  Thokas  Rsin,  Glasgow. 
For  defender— Mr.  Robert  Rodger,  Glasgow. 


No.  4.      The  Standard  Elkctetc  Company,  Limited,  Pursuers; 
lahammhiu.  The  Glasgow  and  District  Heritable  Invest- 

®oS.^n5tS?*         ment  Company,  Limited,  and  David  Lowson  and 
®trtS?He"uW(5*"         Another,  Defenders, 

iDTestnaent  Go., 

Limited,  Ac.  Leose — Hypothec — Hired  electric  motor. — Held  that  the 

landlords'  hypothec  covered  an  electric  motor  and 
relative  fittings  which  formed  the  only  plenishing 
of  a  butcher's  shop  let  to  a  tenant  who  had  hired 
the  motor. 

The  facts  of  this  Small  Debt  case  are  sufficiently 
indicated  by  the  vSheriff-Substitute  (Balfour)  in  the 
following  interlocutor: — 
Nor.e,  1B06.  This  is  an  action   for   delivery  against   the  proprietors 

Sheriff  BALfODH.  of  a  biitcher^s  shop,  occupied  by  David  Lowson,  who  took  on 
hire  from  the  pursuers  an  electric  motor,  which  Lowson 
used  for  mincing  his  meat.  The  landlords'  defence  is  a 
claim  to  retain  the  motor  under  their  hypothec.  Lowson 
left  the  shop  owing  £8  15s.  of  rent  to  the  landlords,  and 
the  only  plenishing  in  the  shop  belonging  to  the  tenant 
was  the  motor.  The  fittings  of  tjiie  shop  belonged  to  the 
landlords.  The  question  is  whether  the  landlords'  hypothec 
under  these  circumstances  covers  the  motor,  and  1  am  of 
opinion  that  it  does. 

I  refer  to  Bell's  Principles,  sec.  1276  ;  Rankine  on  Leases, 
p.  330;  and  to  the  cases  of  Penson  v  Bobertsoiiy  6th  June, 
1820,  F.C.  ;  Nehnes  d:  Co.  v  Evnng,  11  R.  193;  Bell  v 
Andrews,  12  R.  962.  These  authorities  establish  that  hired 
furniture  which  forms  the  whole  plenishing  in  the  premises 
is  subject  to  the  landlords'  hypothec.  It  may  be  that  if 
the  motor  had  been  only  part  of  the  general  plenishing  of 
the  shop,  and  if  it  had  been  proved  that  there  was  a  known 
custom  of  hiring  out  such  an  article  by  itself  as  on  the  hire- 
purchase  system  (which  was  not  the  case  here)  the  hypothec 
would  not  have  applied,  but  as  the  motor  was  the  only 
article  in  the  shop  forming  security  to  the  landlord  it  was 
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subject  to  his  hypothec  as  being  the  entire  plenishing  of  the    lahambhikb. 
premises.      See  the  case  of  Nehries  dh  Co.  v  Ewing  above  ^^J'^LimftJf?'^ 

cited  Glanfow  and  Dis- 

For  purauers-Mr,  C.  B.  Thomson,  GlaBgow.  ^"LJmitedfA?' 

For  defenders — Mr.  John  A.  Todd  (Messrs.  Downie,  Aitons,  — 

&  Todd),  Glasgow. 

SHERIFF   COURT   OF   ROSS-SHIRE. 
John  MacDonald,  Pursuer;  Murdo  MacDonald  and      No.  5. 
Others,  Defenders.  »o88;«hirk. 

Property  —  Possession  —  Violent  profits  —  Measure  of  MacDonald,  Ac. 
violent  profits  in  burgh. — ^IVo  younger  children 
of  a  proprietor  of  heritage  maintained  against  his 
eldest  sou  that  his  will  was  valid,  but  the  eldest 
son  prevailed  in  the  suit.  He  thereafter  raised 
an  action  for  ejecting  them  from  the  heritage, 
which  they  defended  on  similar  grounds,  and  they 
had  to  find  caution  for  violent  profits,  but  he  again 
prevailed.  In  an  action  against  them  and  the 
cautioner  for  payment  of  violent  profits,  held 
(1)  that,  there  being  niala  fides,  they  were  jointly 
and  severally  liable;  (2)  that  violent  profits  ran 
from  the  expiry  of  a  formal  notice  to  remove  prior 
to  the  action  for  ejection ;  and  (3)  that  double  the 
rent  of  the  subjects  actually  occupied  was  the 
measure  of  the  violent  profits.  Circumstances 
inferring;  mala  fides. 

The  circumstances  of  the  case  are  expressed  in  the 
following  interlocutor  and  note  of  the  SheriflE-Substitute 
(Squaie): — 

Stornowat,  7th  November,  1905.— The  Sheriff-Substitute,  Nov^iwew 
having  heard  parties*  procurators  and  considered  the  sheriff sqdaie. 
record,  proof,  and  production,  finds  in  fact  (1)  that  the 
pursuer,  who  is  the  heritable  proprietor  of  the  subjects  known 
as  1  Keith  Street,  Stornoway,  consisting  of  a  dwelling-house 
and  yard  thereto  attached,  duly  warned  the  defenders 
Murdo  MacDonald  and  Barbara  MacDonald,  who  were  then 
occupying  the  said  house  and  part  of  said  yard,  to  remove 
therefrom  at  the  term  of  Whitsunday,  1904  ;  (2)  that  the 
defenders  Murdo  MacDonald  and  Barbara  MacDonald 
refused  to  remove,  and  kept  possession  of  the  said  dwelling- 
house  and  part  of  the  said  yard  from  the  said  term,  28th 
May,  1904,  to  the  4th  day  of  August,  1905,  when  they  were 
ejected  therefrom;  (3)  that  it  has  been  proved  that  the 
possession  by  the  defenders  Murdo  and  Barbara  MacDonald 
commenced  in  mala  fides,  and  that  the  defenders  have  failed 
to  prove  that  in  refusing  to  obey  the  said  warning  and  in  keep- 
ing possession  of  the  said  dwelling-house  and  part  of  the  said 
yard  they  acted  in  good  faith  during  any  part  of  the  period 
from  28th  May,  1904,  to  4th  August,  1905 ;  (4)  that  the  rent 

Digitized  by  VjOOQ IC 


12  SHERIFF  COURT   REPORTS.         [Vol.  xxil 

RoBMiRB.  of  the  said  dwelling-house  was  at  the  rate  of  £10,  and  the 
M^DSSSTdf fta  proportion  of  rent  for  the  part  of  the  said  yard  so  kept  by 
NovrrTiws.  *^®  said  defenders  Murdo  and  Barbara  MacDonald  was  at 
sheriffSQCAiB.  the  rate  of  £3  per  annum ;  (5)  that  the  pursuer  has  failed 
to  prove  that  the  defenders  Murdo  and  Barbara  MacDonald 
kept  possession  of  the  whole  of  the  said  yard  during  the 
whole  or  any  part  of  the  period  from  28th  May,  1904,  to 
4th  August,  1905;  nor  (6)  that  the  subjects  suffered  any 
damage  at  the  hands  of  the  defenders  Murdo  and  Barbara 
MacDonald  for  which  they  are  liable  while  in  their 
possession;  (7)  that  the  defender  Alexander  Macarthur 
became  bound  as  cautioner  and  surety  that  the  said  Murdo 
and  Barbara  MacDonald  would  make  payment  of  whatever 
sums  they  would  be  decerned  to  pay  in  name  of  violent 
profits  in  respect  of  the  said  possession  :  Finds  in  law  (1) 
that  the  defenders,  the  said  Murdo  MacDonald  and  Barbara 
MacDonald  as  principals,  and  the  said  Alexander  Macarthur 
as  cautioner  and  surety,  are  liable  in  violent  profit*  in  respect 
of  the  possession  of  the  said  dwelling-house  and  part  of  yard 
by  the  said  Murdo  MacDonald  and  Barbara  MacDonald  for 
the  period  from  28th  May,  1904,  to  4th  August,  1905; 
(2)  that  the  violent  profits  for  which  they  are  so  liable 
amount  to  the  sum  of  £30  168.  6d.  sterling ;  therefore  finds 
the  said  Murdo  MacDonald  and  Barbara  MacDonald  as 
principals,  and  the  said  Alexander  Macarthur  as  cautioner  and 
surety  for  the  said  Murdo  MacDonald  and  Barbara  MacDonald, 
all  liable  jointly  and  severally  to  the  pursuer  in  the  said 
sum  of  £30  16s.  6d.  sterling,  with  interest  at  the  rate  of 
£5  sterling  per  centiun  per  annum  from  the  12th  day  of 
September,  1905,  till  paid,  and  decerns;  finds  the  defenders 
liable  to  the  pursuer  in  expenses,  subject  to  modification,  &c. 

Francis  Squair. 
Note, — ^This  is  an  action  for  payment  of  violent  profits 
for  the  detention  of  a  dwelling-house  and  yard  adjoining 
thereto  in  the  town  of  Stornoway.  llxe  pursuer  of  this 
action  is  the  eldest  son  of  the  now  deceased  Murdo  Mac- 
Donald, who  was  the  proprietor  of  the  dwelling-house  No.  1 
Keith  Street  and  the  yard  thereto  belonging;  and  the 
defenders  Murdo  and  Barbara  MacDonald  are  a  younger  son 
and  daughter  of  the  said  deceased  Murdo  MacDonald.  After 
the  death  of  the  said  deceased  Murdo  MacDonald^  who  was 
survived  by  a  widow,  the  pursuer  claimed  the  said  property 
in  respect  of  his  right  of  primogeniture.  The  widow — his 
mother — at  that  time  occupied  the  premises,  and  the  said 
defenders  lived  in  family  with  her.  The  widow  contested 
the  pursuer's  right,  basing  her  objection  on  the  ground  that 
the  deceased  had  left  a  testamentary  settlement  dealing  with 
the  property  in  question.  The  point  formed  the  subject- 
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matter  of  a  lawsuit,  but  the  pursuer  was  successful,  on  the  bosmibi. 
ground  that  the  alleged  testamentary  settlement  was  invalid,  Jij^^^^tM. 
and  therefore  ineffectual.  The  pursuer  accordingly  obtained  NoTrrTiws. 
a  decree  of  removal  against  the  widow.  This  decree  was  sberiffiquAiE. 
not,  however,  put  in  force  by  the  pursuer  against  his  mother, 
and  she  continued  during  the  remainder  of  her  life  to  occupy 
the  subjects,  having  in  family  with  her  the  said  defenders. 
The  widow' having  died,  the  said  defenders  remained  on  in 
the  premises  and  refused  to  remove,  basing  their  right  to 
do  so  on  the  terms  of  the  alleged  testamentary  settlement 
which  their  father  had  left,  and  which  had  been  pronounced 
invalid  in  the  action  against  their  now  deceased  mother. 
On  the  2l8t  March,  1904,  the  pursuer  caused  a  formal  notice 
to  be  served  on  each  of  the  defenders,  Murdo  and  Barbara 
MacDonald,  warning  them  to  remove  from  the  said  subjects 
on  28th  May,  1904.  They  did  not  remove  at  the  term 
mentioned,  and  the  pursuer  thereafter  raised  an  action  con- 
cluding for,  inter  alia,  ejection  against  tbem.  This  action 
they  defended,  and  on  the  pursuer's  motion  they  were 
ordained  to  find  caution  for  violent  profits.  This  they  did, 
and  a  bond  of  caution  by  the  defender  Alexander  Macarthur 
was  lodged,  dated  2nd  November,  1904. 

The  defenders  Mur9o  and  Barbara  MacDonald  insisted  in 
their  opposition  to  the  pursuer's  said  action,  but  after  ex- 
hausting the  usual  legal  procedure  in  such  an  action  it  was 
found  that  their  defences  were  not  well  founded,  and  by 
interlocutor  dated  9th  January,  1905,  decree  of  ejection  and 
interdict  was  obtained  by  the  pursuer  against  the  defenders 
Murdo  and  Barbara  MacDonald.  The  defenders  Murdo  and 
Barbara  MacDonald  appealed  against  that  interlocutor,  but 
the  appeal  was  dismissed,  and  the  interlocutor  of  9th 
January,  1905,  affirmed.  It  may  be  explained  here  that 
that  action  contained  a  conclusion  for  the  delivery  of  a 
feu  charter,  which  the  defenders  denied  any  knowledge  of. 
The  pursuer  withdrew  this  conclusion,  and  in  deciding  the 
question  of  expenses  in  that  action,  the  fact  of  the  withdrawal 
of  the  conclusion  regarding  the  feu  charter  was  taken  into 
account.  The  defenders  Murdo  and  Barbara  MacDonald 
were  ejected  from  the  premises  on  4th  August,  1905,  and 
the  pursuer  in  the  present  action  now  claims  violent  profits 
from  28th  May,  1904,  to  4th  August,  1905,  which  he  fixes 
at  £37  19s.  3d.,  arrived  at  by  taking  £16  as  the  yearly  rent 
and  calculating  at  the  rate  of  double  that  rent  for  the  period 
claimed.  The  defenders  in  answer  deny  that  they  are  liable 
for  violent  profits,  or  that  the  rent  was  at  the  rate  of  £16 
per  annum.  THey  say  that  the  rent  was  at  the  rate  of  £10, 
that  they  acted  in  good  faith,  and  are  therefore  only  liable 
to  pay  at  that  rate  for  the  period  charged. 
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RoBB-gHiBE.  The  questions  for  decision,  therefore,  are — (1)  whether 

MfJDoSBdfis.  *^®  defenders  are  at  all  liable  for  violent  profits?  (2)  if  they 
NorrTTiwe.  ^^>  ^^^  what  period?  and  (3)  at  what  rate? 
sheriffBQDAiR.  That  they  are  liable  for  violent  profits  for  some  period 
does  not,  I  think,  admit  of  doubt,  because  the  date  of  the 
final  judgment  against  them  was  9th  January,  1905,  and,  in 
any  case,  they  would  be  liable  as  from  that  date,  as  there 
could  not  possibly  be  any  bona  fides  after  that  date  in  a 
legal  sense ;  but  the  question  is,  whether  the  defenders  were 
really  acting  in  good  faith  prior  to  then.  The  mere  fact 
that  they  litigated  does  not  infer  good  faith,  nor  that  they 
believed  they  were  morally  in  the  right,  if  they  had  reason 
to  believe  that  they  were  not  so  legally.  "  What  is  sufficient 
to  put  an  end  to  bona  fides  in  the  possession  is,  in  most  cases, 
a  question  of  circumstances.  In  some  cases  where  the 
defect  of  the  possessor's  title  becomes  at  once  apparent,  the 
execution  of  the  summons  challenging  its  validity  will  be 
sufficient  interruption  of  the  bona  fides,  while  in  other  cases, 
where  the  question  of  right  is  attended  with  difficulty,  the 
interruption,  of  bona  fides  will  not  be  held  to  have  taken 
place  until  decree  has  been  pronounced.  But  bona  fides 
always  ends  when  the  possessor  becomes  aware  that  his  title 
is  insufficient  or  invalid,  however  this  knowledge  has  been 
acquired"  (Trayner's  Maxims,  p.  57).  The  instances  where 
the  Court  exempted  a  possessor  from  the  penalty  of  violent 
profits — ^where  it  was  ultimately  found  that  his  title  was 
bad — ^were  mostly  where  the  possessor  had  a  judgment 
standing  in  his  favour,  but  which  was  afterwards  reversed. 
(See  Buccleuch  v  ffislop,  10th  March,  1824,  2  Sh.App.  64 ; 
rev.  ed.,  224 ;  and  Carnegy  v  Seotty  4th  December,  1827,  6 
Sh.  206,  app.  9th  December,  1830,  4  W.  A:  S.  430.)  The 
defenders  here,  however,  never  did  get  a  judgment  in  their 
favour,  and  it  does  not  appear  that  they  even  had  a  probahilis 
causa  litigandiy  so  that  unless  they  started  in  good  faith 
they  never  were  so  at  all.  According  to  the  evidence  of 
one  of  the  defenders  (the  only  one  of  them  who  appeared 
to  give  evidence),  she  admitted  that  sEe  was  aware,  during 
their  mother's  lifetime,  of  the  fact  that  the  Court  had  de- 
cided against  the  validity  of  the  alleged  will.  That  fact 
(keeping  in  view  that  they  never  had  a  probahilis  causa 
litigandi),  I  think,  in  the  absence  of  anything  to  the  con- 
trary (and  neither  the  record  nor  the  proof  supplies  any), 
is  sufficient  to  deprive  the  actings  of  the  defenders  of  the 
character  of  good  faith.  It  is  clear,  therefore,  that  from 
the  outset  the  defenders'  possession  cannot  be  said  to  have 
been  in  good  faith.  The  consequence  is  that  the  defenders 
are  liable  for  violent  profits  from  28th  May,  1904,  to  the 
date  of  the  ejection,  4th  August,  1905. 
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Violent  profits,  according  to  Erskine,  are  estimated  in     Bo8»«iii& 
tenements  "within  burehs  at  double  the  rents,  and  in  lands  J^*$P^^}^! 

^  '  MaeDonald,  Ac 

at  the  highest  profits  the  pursuer  could  have  made  of  them     ^oyTiwb. 

by  possessing  them  either  by  a  tenant  or  by  himself."     The  sherfffSQUAim. 

subjects  in  question  being  tenements  within  a  burgh,  the 

profits  fall  accordingly  to  be  estimated  at  double  the  rent. 

There  is  no  question  here  as  to   the  actual  rental  of  the 

dwelling-house,  viz.,  £I0,  nor  that  the  yard  was  £6,  of  which 

the  valuation  roll  furnishes  prima  facte  evidence — (Dickson 

on  Evidence,  sec.   1207) — but  then  that  was  the  rental  of 

the  whole  of  the  yard,  while,  although  the  valuation  roll 

represents  it  as   being  in   the  personal   occupation   of  the 

pursuer  himself  during  the  period  in  dispute,  the  evidence 

led  on  the  point  shows  that  it  was  in  point  of  fact  partly 

occupied  by  the  pursuer  and  partly  by  the  defenders  Murdo 

and  Barbara  MacDonald.       In  these  circumstances  it  is  but 

right  that  they  should  only  be  charged  with  one-half  the 

rent  of  the  yard,  namely,  £3,  making  the  whole  rental  upon 

which  to  estimate  the  violent  profits  at  the  sum  of  £13,  and 

this  rate  being  doubled  for  the  period  in  question  amounts 

to  £30  16s.  6d. 

With  regard  to  the  boiler  removed  by  the  defenders,  I 
think  the  defenders  have  fully  justified  its  removal,  it  being 
the  property  of  their  sister,  whose  consent  they  obtained. 
The  pursuer  has  not  succeeded  in  proving  any  damage  to 
the  premises  while  in  the  defenders'  possession  for 
which  he  can  hold  them  liable.  I  think  the  pursuer's 
expenses  should  be  subject  to  a  slight  modification  in  respect 
of  his  partial  want  of  success  in  regard  to  the  amount  of 
rent  and  the  unsuccessful  attempt  to  prove  damage  to  the 
subjects.  F.  S. 

For  pursuer— Mr.  John  M.  Small,  Stomoway. 

For  defenders — Mr.  John  N.  Andebson,  Stomoway. 


SHERIFF   COURT   OF   PERTHSHIRE. 

A,  Pvo'suer ;  B,  Defender,  No.  6. 

Parent  and  child — Aliment — Liahility  of  father  to  Pmthshim. 
aliment  legitimate  daughter  of  age — Sufficiency  of  a»b. 
offer  of  entertainment  in  father  s  house. — ^The  un- 
married daughter  of  a  parish  minister,  who  was 
of  age  and  resided  with  her  father,  brought  an 
action  against  him  for  aliment.  Held  (rev. 
Sheriff-Substitute)  that,  as  she  was  being  main- 
tained beyond  want  in  her  father's  house,  and 
averred  no  reason  sufficient  in  law  for  claiming 
a  separate  maintenance,  her  averments  were 
irrelevant ;  and  the  action  dismissed. 

The  pursuer,  twenty-six  years  of  age,  resided  with 
her  father.    The  pursuer  asked  the  Court  to  ordain  the 
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AoffQst  1, 1904. 
Sherlir  Stm. 


defender  to  pay  to  her  the  sum  of  £2  lOs.  per  month 
in  advance  as  aliment.  Her  averments  will  appear 
from  the  judgments,  which  were  as  follows: — 

Perth,  Ist  August,  1904. — ^The  Sheriflf-Substitute,  having 
heard  parties  upon  the  closed  record,  finds  that  the  action 
is  brought  by  a  grown-up  daughter  for  a  separate  aliment 
from  her  father ;  finds  that  in  answer  thereto  the  defender, 
while  not  admitting  that  he  is  in  law  strictly  under  such 
obligation,  offers  her  entertainment  in  his  own  house  as  a 
member  of  the  family ;  finds  that  this  answer  is  prima  facie 
sufficient  in  law  to  exclude  the  action,  but  finds  that  the 
pursuer  avers  that  while  resident  in  the  house  she  has  been 
subjected  by  members  of  the  household  (not  the  defends) 
to  physical  violence,  threats  of  physical  violence,  and  abusive 
language  of  an  indecent  character,  and  that  the  defender 
has  failed  or  been  unable  to  prevent  such  treatment  of  the 
pursuer;  finds  that  such  allegations,  if  established,  would 
form  a  lawful  ground  for  refusal  by  the  pursuer  of  the 
entertainment  in  his  house  which  the  defender  offers  as  in 
implement  of  any  obligation  to  maintain  an  unmarried 
daughter  alleging  that  she  is  unable  to  support  herself; 
finds  that  the  allegations  of  the  pursuer  as  to  such  violence 
and  threats  of  violence  are  relevant  in  law  to  meet  the  said 
offer,  but  are,  as  the  record  stands,  defective  in  specification ; 
allows  the  pursuer  to  lodge,  if  so  advised,  by  Friday,  12th 
August,  a  minute  of  amendment  setting  forth  the  particulars 
in  respect  of  time  and  circumstances  of  the  alleged  violence 
and  threats  of  violence,  and  allows  the  defender  to  answer 
the  same  by  the  second  Court  day  in  September ;  meantime 
continues  the  cause.  John  David  Stm. 

Note. — .  .  .  Mr.  Ross,  in  his  very  moderate  and  skilful 
conduct  of  the  case,  laid  down  a  proposition  which  the  Sheriff- 
Substitute  cannot  accept.  It  was  in  effect  that  a  father  can 
be  made,  and  ought  to  be  made,  to  arrange  among  his  family 
so  that  no  one  member  shall  be  unfairly  treated  as  compared 
with  another.  No  Court  ought  to  attempt  such  a  task.  No 
Court  has  competency  to  judge  of  it.  The  matter  is  for 
the  head  of  the  house  in  the  sight  of  God  and  before  his 
conscience.  Cruelty  in  act  a  Court  can  entertain.  But 
even  cruelty,  if  it  do  not  take  that  form,  may  be  beyond 
the  cognisance  of  Courts  of  law.  This  view  implies  that 
some  of  the  pursuer *s  averments  are  irrelevant.  It  is  a  good 
answer  for  a  father  to  say  to  a  child  who  seeks  to  be  alimented 
by  him,  "  I  will  give  you  that  entertainment  in  my  house 
which  my  house  affords.''  Mr.  Ross,  admitting  this,  put 
his  case  with  much  force  on  the  proposition  that  that  answer 
may  be  only  an  answer  in  words.      For  it  will  appear  on  a 
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proof,  he  says,  that  the  conditions  and  surroundings  upon  Pbbthmibi. 
which  entertainment  in  this  father's  house  is  offered  are  ^j^ 
conditions  and  surroundings  which  make  it  impossible  to  August  1. 1904. 
accept  it.  A  young  woman  cannot  bear,  it  is  said,  the 
humiliations  which  are  put  upon  this  young  woman,  and 
which  the  head  of  the  house  seems  powerless  to  restrain. 
In  short,  the  point-  is  that  the  father's  offer  is  one  which 
he  is  unable  or  unwilling  to  fulfil  in  any  real  sense.  This 
brmgs  one  to  consider  the  allegal^ions  which  the  pursuer 
makefl  in  answer  to  her  father's  offer.  They  are  allegations 
that  in  the  house,  while  residing  there  as  members  of  the 
family,  she  has  been  subjected  to  threats  of  physical 
violence,  to  actual  physical  violence,  and  to  language  so 
coarse  and  violent  that  she  could  not  endure  it.  It  is  said 
that  the  defender  failed  to  restrain  these  doings.  The 
Sheriff-Substitute  is  of  opinion  (however  unwilling  to  expose 
the  parties  to  the  injury  involved  in  allowing  a  proof  in  the 
case)  that  these  averments  are  in  their  nature  relevant  at 
least  to  make  necessary  a  proof  before  answer.  But,  then, 
they  are  quite  defective  in  specification  of  time  and  circum- 
stance. Doubtless,  when  a  course  of  conduct  is  the  thing 
complained  of,  injustice  may  come  of  demanding  too  much 
specification.  On  the  other  hand,  it  is  unfair  to  the  other 
party  that  a  reasonable  specification  of  instances  should  not 
be  given.  It  is  thought  that  the  pursuer  should  be  allowed 
to  endeavour  by  minute  of  amendment  to  give  the  father 
notice  of  what  acta  of  the  kind  alluded  to  she  proposes  to 
prove,  and  of  the  approximate  date  when  such  acts  are  said 
to  have  happened.  Questions  of  the  regulation  of  the 
household,  of  what  public  rooms  one  member  may  occupy 
and  another  may  not,  of  how  food  and  other  necessaries 
ought  to  be  distributed  and  how  they  ought  not,  are  not 
questions  on  which  a  Court  can  determine.  Such  matters 
can  at  most  have  a  bearing  on  the  really  relevant  facts  as 
explaining  them.  It  is  thought  that  the  proper  course  is 
to  allow  the  pursuer  an  opportunity  of  making  the  case 
specific. 

A  question  on  which  the  parties  are  sharply  divided 
is  the  question  whether  the  pursuer  is  in  sufSciently 
good  health  to  enable  her  to  leave  her  father's  house  and 
earn  her  living.  The  Sheriff-Substitute  will  not  hesitate  to 
say  that,  if  she  is,  it  were  far  better  for  her  to  do  so  than 
to  remain.  If  tlie  pursuer  feels  (as  she  says)  that  her  past 
education,  or,  it  may  possibly  be,  her  past  use  of  her  oppor- 
tunities, does  not  enable  her  to  take  a  situation  which  one  in 
her  position  in  life  is  generally  expected  to  accept,  the  state 
of  domestic  service  is  an  honourable  one,  and  not  unworthy 
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^**?""**    of  her.       The  pursuer  is  unwilling  that  the  subject  of  her 
Aj»B.        present  state  of  health  should  be  ascertained  by  the  Sheriff- 

^^*J2:^^^-  Substitute  by  means  of  a  remit.  The  defender  is  willing. 
In  that  state  of  matters  the  subject  will  therefore  require  to 
form  part  of  the  proof  which  may.  hereafter  be  allowed. 
Upon  this  subject  the  Sheriff-Substitute  may  remark  that 
the  pursuer's  case  is  understood  to  be  that,  with  assistance, 
she  can  make  her  living,  and  that  otherwise  she  cannot. 

The  parties  discussed  ^th  considerable  citation  of 
authority  the  questions,  what  is  the  measure  of  aliment  which 
a  Court  can  order  to  be  given  if  a  father  be  bound  to  support 
a  child  outwith  his  own  house  1  How  far  does  the  pursuer's 
station  in  life  matter?  Is  it  enough  to  give  bare  support 
beyond  what  one  merely  bound  in  law  and  not  by  a  natural 
obligation  might  be  made  to  give?  The  answer  of 
the  Sheriff-Substitute,  if  he  have  to  decide  this,  will  be 
the  answer  of  the  Second  Division  of  the  Court  of  Session, 
in  Thorn  v  Mackemi^y  3  M.  177.  It  is  that  neither  the 
father's  means  nor  a  pauper  allowance  will  fonn  the  rule.  As 
Lord  Benholme  put  it,  "the  function  of  the  Court"  is  not 
to  decide  what  should  be  given  consistently  with  a  Court's 
view  of  propriety  or  proper  affection,  but  "  extends  no 
further  than  to  ensure  that  the  pursuer  should  be  kept  above 
want,  considering  what  want  is  to  a  person  in  her  station 
in  life."  J.  D.  S. 


i>ec.^i904.  Perth,  Ist  December,  1904.— The  Sheriff-Substitute  allows 

Sheriff  sym.  ^Yie  answers  for  the  defender  to  be  received  and  added  to 
the  record,  and  of  new  closes  the  record  on  the  condescendence 
as  amended  and  answers  as  amended ;  in  the  circumstances 
finds  no  expenses  due  in  respect  of  the  amendments;  before 
answer  allows  to  the  parties  a  proof  of  their  respective 
averments  on  record,  &c.  John  David  Stm. 

Note. — The  Sheriff-Substitute  would  gladly  have  disposed 
of  that  part  of  the  case  which  relates  to  the  present  state 
of  health  of  the  pursuer  by  a  remit,  as  the  defender  urged 
him  to  do.  But  there  must  now,  he  thinks,  be  a  proof, 
and  the  pursuer  refuses  to  consent  to  an  investigation  of 
this  branch  of  the  dispute  by  a  remit.  J.  D.  S. 


Dec.  27, 1904.  Pbrth,  27th  December,  1904. — The  Sheriff,  having  heard 

Sheriff  JAMS80H.  parties'  procurators  and  considered  the  cause,  recalls  the 
Sheriff-Substitute's  interlocutor  of  date  1st  August,  1904, 
except  in  so  far  as  it  allows  a  minute  of  amendment  of  the 
record  and  answers  thereto  to  be  lodged,  to  which  extent 
adheres  to  the  said  interlocutor ;  further,  recalls  the  Sheriff- 
Substitute's  interlocutor  of  Ist  December,  1904,  in  so  far  as. 
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before  answer,  it  allows  to  the  parties  a  proof  of  their  respec-    pimbbhim. 
live  averments   on   record,   and  appoints  a  diet  of  proof;         Ai>b. 
quoad-  ultra  adheres  to  the  said  interlocutor ;  finds  that  the    '>«c-^m»*- 
averments  of  the  pursuer  are  not  relevant  or  sufficient  in  law  8*»ertff  jamisoh. 
to  support  the  conclusions  of  the  petition  ;  therefore  dismisses 
the  action,  &c.  Andrbw  Jambson. 

Not€, — ^This  is  an  action  at  the  instance  of  a  daughter, 
twenty-six  years  of  age,  and  one  of  a  family  of  seven 
children,  all  of  whom  are  grown  up,  against  her  father,  who 
is  a  parish  minister.  The  action  is  one  for  aliment  at 
the  rate  of  £2  lOs.  per  month,  payable  in  advance  by  the 
defender  "  till  he  shall  provide  the  pursuer  with  other  suit- 
able maintenance,  or  till  the  pursuer  can  maintain  herself." 
In  order  to  support  an  action  for  aliment  by  a  child  against 
a  parent  it  is  necessary  for  the  pursuer  to  show  (1)  that 
she  is  in  a  state  of  destitution  and  in  want  of  the  necessaries 
of  life,  and  (2)  that  she  is  unable  to  work  for  herself.  I 
think  it  is  sufficient  for  the  purposes  of  my  present  judgment 
to  consider  whether  the  pursuer  has  made  out  a  case  on 
the  first  of  these  points.  An  examination  of  the  pursuer's 
record,  I  think,  shows  she  has  not  done  so,  for  it  appears 
that  she  is  at  present  residing  with  her  father,  mother,  and 
other  two  sisters  in  the  manse,  and  it  is  not  said  that  her 
father  is  insisting  on  her  leaving  the  same,  though  he  main- 
tains, as  I  think  with  reason,  that  she  ought  to  earn  a 
livelihood  for  herself. 

Now,  in  law,  an  offer  to  maintain  a  child  in  his  own 
home  is  a  sufficient  answer  on  the  part  of  a  parent  to  a 
claim  for  aliment,  and,  of  course,  the  fact  that  the  pursuer 
is  at  present  receiving  her  maintenance  in  the  manse  appears 
to  me  to  cut  away  entirely  the  ground  from  the  pursuer's 
action,  unless  she  can  show  either  (1)  that  she  is  not  re- 
ceiving proper  maintenance,  or  (2)  that  residence  in  her 
father's  house  has  been  rendered  so  unbearable  by  his  con- 
duct that  she  is  entitled  to  leave  it,  and  demand  to  be  sup- 
ported elsewhere.  On  neither  of  these  points  has  the 
pursuer  stated  a  relevant  case.  She,  indeed,  complains  in 
very  general  terms  that  she  does  not  receive  sufficient 
clothing,  that  she  has  been  compelled  to  take  her  meals  in  her 
own  room,  and  that  the  food  supplied  to  her  is  not  sufficient 
"  or  of  a  kind  always  suited  to  a  person  of  her  constitution." 
She  further  complains  that  she  gets  different  food  from  the 
more  favoured  members  of  the  family.  Now,  the  law  on 
this  subject  is  that  the  measure  of  aliment  is  "support 
beyond  want,  and  all  that  is  beyond  that  is  left  to  parental 
affection  "  (see  Maule,  1826,  1  Wilson  &  Shaw,  266),  or,  as 
was  said  in  the  case  of  Bain,  22  D.  1024,  the  principle  that 
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PunasiEB.    a  Court  of  law  has  to  act  on  in  all  such  cases  is  "  to  protect 
AvB.        a  child  against  want."       Provided,  then,  that  the  pursuer 

Dec.  27^1904.  jg  protocted  against  want — and  she  does  not  allege  that 
Sheriff  J  AMB80H.  g|jg  |g  fgally  in  want— all  questions  as  to  the  quality  or 
quantity  of  food  or  clothing  must  be  left  to  the  affection 
and  discretion  of  her  father.  These  are  matters  with  which 
a  Court  of  law  will  not  interfere,  and  into  a  proof  regarding 
which  it  will  not  enter.  I  may  notice  in  passing  that  it 
seems  to  be  the  pursuer's  own  choice  that  she  takes  her 
meals  in  her  own  bedroom,  and  therefore  fails  to  partake  of 
precisely  the  same  food  as  Che  rest  of  the  family;  and  I 
may  add  that  there  seems  no  valid  reason  assigned  why  she 
should  take  this  course.  On  this  matter  of  exclusion  from 
the  rest  of  the  family,  I  may  again  refer  to  the  case  of 
Bain,  where  the  pursuer  was  excluded  altogether  from  inter- 
course with  her  father  or  stepmother.,  and  in  that  case,  like 
the  present,  many  complaints  were  made  about  her  miser- 
able life  and  her  suffering  from  headache  and  neuralgia. 
But,  in  the  next  place,  the  pursuer  alleges  that  her  father's 
house  is  unbearable  to  live  in  on  accoimt  of  the  quarrelling 
that  goes  on  in  the  family,  and  especially  on  account  of 
the  violent  conduct  of  her  brother,  and  it  is  on  this  ground 
apparently  that  the  Sheriff-Substitute  has  allowed  a  proof. 
I  do  not  think  it  necessary  to  go  at  length  into  these  aver- 
ments, for  it  appeared  at  the  adjustment  of  the  record  that 
her  brother  has  now  left  the  manse,  and  as  to  the  averments 
against  the  defender  personally — put  on  for  the  first  time 
by  minute  of  amendment — I  do  not  think  they  amount, 
even  if  true,  to  such  violence  or  unkind  treatment  as  to 
drive  the  pursuer  from  the  defender's  house  ;  and  the  fact 
is  that  she  did  not  leave  it,  and  remains  there  still  quite 
uninjured.  On  the  whole  of  this  part  of  the  case,  there- 
fore, I  am  of  opinion  that  the-pursuer  is  not  entitled,  on  her 
own  showing,  to  aliment,  because  she  is  being  maintained 
beyond  want  in  her  father's  house,  and  because  she  has  not 
set  forth  any  reason  sufficient  in  law  for  leaving  the  same 
and  claiming  a  separate  maintenance. 

I  do  not  enter  into  the  point  raised  by  the  defender's 
second  plea  to  the  effect  that  the  pursuer  is  able  lo  earn 
her  own  livelihood,  and  therefore  is  not  entitled  to  aliment. 
A  proof  would  probably  be  necessary  to  enable  me  to  dispose 
of  this,  but  I  must  say  that  the  inference  I  draw  from  the 
pursuer's  own  statement  is  that  she  is  quite  able  to  earn  her 
own  livelihood,  and  ought  to  endeavour  to  do  so.  She  will 
have  to  do  so  when  Her  father,  who  is  advanced  in  years, 
dies,  and  I  would  impress  on  her  the  propriety  and  ex- 
pediency in  her  own  interests  of  making  a  commencement 
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when  her  father  is  still  alive  and  prepared  to  give  her  an     pi»mmi»b. 
outfit,  as  he  says  he  is.     .     .     .  A.  J.  \^ 

For  pursuer— Mr.  C.  D.  M.  Ross,  Crieff. 

For  defender — Mr.  T.  B.  Morison,  advocate,  instructed  by 
Messrs.  M'Casu  k  Huntbb,  Perth. 


P.  K.  Donald  &  Sons,  Purstiers;   Eobeet  S.  Maule,      No.  7. 


PUTBUIimL 


Donald  k  Sons  v 
MMle. 


Defender, 

Debts  Recovery  Act,  sec.  15 — Record  of  judgment  where 
7io  separate  finditigs  in  law  and  in  fact — Com- 
petency  of  appeal  against  such  judgment. — Held 
that  in  Debts  Recovery  causes  an  interlocutor  sheet 
is  necessary  only  where  there  is  a  final  interlocutor 
with  separate  findings  in  law  and  in  fact. 

This  wa«  an  action  for  painter  work,  ami  the  Court 
of  consent  remitted  to  a  man  of  skill  to  report.  U'pon 
his  report,  the  Sheriff-Substitute  (Sym)  decerned  for 
the  amount  sued  for,  less  a  small  deduction  for  work 
specified  but  not  executed.  The  decree  was  entered  in 
the  book  of  Debts  Recovery  causes  kept  by  the  Sheriff- 
clerk  in  terms  of  the  Debts  Recovery  Act,  1867,  sec. 
15,  and  signed  by  the  Sheriff,  and  no  separate  inter- 
locutor was  issued.  The  defender  having  appealed  to 
the  Sheriff,  the  pursuer  contended  that  appeal  was 
incompetent,  the  finding  of  the  reporter  under  the  remit 
of  consent  being  final  and  conclusive,  and,  separatim, 
no  objection  having  been  taken  thereto  before  the 
Sheriff-Substitute.  The  Sheriff-Principal  (Johnston) 
gave  judgment  as  follows  : 

Perth,  bth  July,  1905.— The  Sheriff  refuses  the  appeal,     Juijfi^MOft. 
and  decerns.  Christophbr  N.  Johnston.  jo?5SJJb 

Note. — Two  objections  are  taken  to  the  decree — (1)  that 
the  referee  made  a  deduction  for  work  undone,  but  the 
defender  desires  to  have  the  work  done ;  (2)  that  the 
referee  failed  to  observe  that  certain  doors  were  not  painted. 
It  was  represented  by  the  pursuer  that  these  objections  were 
not  t-aken  before  the  Sheriff-Substitute,  and  I  am  informed 
by  the  Sheriff-Substitute  that  this  is  so.  In  these  circum- 
stances I  am  of  opinion  that  an  appeal  cannot  be 
entertained. 

It  was  said  on  behalf  of  the  defender  that  there  ought  to 
have  been  an  interlocutor  on  an  interlocutor  sheet.  But  as 
I  read  the  Debts  Recovery  Act,  sec.  15,  an  interlocutor  sheet 
is  necessary  only  where  there  is  a  final  interlocutor  with 
findings ;  in  other  words,  an  interlocutor  deciding  some 
question  about  which  the  parties  are  in  dispute  to  the  end. 
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pmthbhim.     In    other   cases    the   entry   in    tihe   book   seems    to    be   the 
Donald  ft  soDBv  interlocutor.  C.  N.  J. 

Maule, 

For  pursuers — Messrs.  M  'Cash  &  Hunter,  .  Perth. 
For  defender — Mr.  Johk  A.  Stewart,  Perth. 


SHERIFF  COURT   OF  ARGYLLSHIRE. 
No.  8.      David    Fulton,    Pursuer;     The    Campbeltown    and 
ABOTiuBii>.  Glasgow  Steam  Packet  Joint-Stock  Company, 

oam^Mtownand         LiMiTED,  Defenders, 
PaSket  Joint.  Carriage — Carriage     of     passengers — Ship — Issue     of 

Limited!*  tickets  beyond  ship's  capacity — Condition  imported 

by  ticket — Fault  of  management, — ^A  passenger  by 
steamer  obtained  a  return'  ticket  available  for  many 
days  and  referring  to  the  owners*  bills  for  condi- 
tions of  carriage.  One  of  these  excluded  their 
liability  for  loss  by  act,  neglect,  or  mistake  in 
judgment  of  those  managing  the  ship.  Attempting 
to  return  on  the  same  day,  the  passenger  found 
the  ship  full,  and  could  not  be  conveyed  by  her. 
Held  that  the«  condition  was  properly  imported  into 
the  contract  of  carriage,  and  that  the  passenger 
could  not  recover  damages  for  t^e  failure  to  carry 
him  that  day,  arising  from  a  defect  of  management. 

In  the  Campbeltown  Small  Debt  Court  an  action 
was  raised  for  the  sum  of  £3  Is.,  as  loss  and  damage 
alleged  to  be  sustained  by  the  pursuer  in  consequence 
of  the  defenders  having,  on  22nd  July,  1905,  contracted 
with  the  pursuer  to  convey  him  and  eight  members  of 
his  family  from  Pirnmill  to  Campbeltown  and  back  on 
the  said  date,  and  had  failed  so  to  do,  whereby  he 
had  suffered  loss  and  damage  to  the  extent  claimed. 
The  action  was  fought  by  the  company  as  a  test  case, 
and  in  order  to  obviate  proof  sundry  admissions  were 
made  on  each  side,  and  are  referred  to  in  the  judgment 
of  the  Sheriff-Substitute  (Wai^ace),  who  said  — 
Nov.M^iflOfi.  It  appears  from  the  admissions  made  from  the  bar — (1) 

sheriffWALLACfc  ^jj^t  on  22nd  July,  1905  (Glasgow  Fair  Saturday),  the 
pursuer,  who  was  then  residing  with  his  family  at  Pirnmill, 
travelled  with  eight  members  of  his  family  from  Pirnmill 
to  Campbeltown  by  one  of  the  defenders'  steamers ;  (2)  that 
the  pursuer  and  his  family  intended  to  return  to  Pirnmill 
the  same  day,  and  that  the  pursuer  paid  for  and  received 
from  the  company's  purser  nine  return  tickets  available 
between  Pirnmill  and  Campbeltown;  (3)  that  the  actual 
tickets  given  to  the  pursuer  bore  to  be  available  between 
Lochranza  and  Carradale,  but,  as  was  explained  to  the 
pursuer  at  the  time,  that  was  in  consequence  of  the  supply 
of   tickets    available     between    Pirnmill    and   Campbeltown 
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having  been  exhausted;  (4)  that  the  said  tickets  were  >botll8him. 
"ordinary"  return  tickets,  available  any  time  during  t^^c^^m^^^J^J^^i 
season,  and  not  "excursion"  tickets  available  only  on  the  ^^SiSSt^ 
day  of  issue  or  by  a  special  steamer ;  (5)  that  on  the  face  ^S&Sd': 
of  the  said  tickets  there  was  printed  the  word  "over,"  and  ^jor.M^iwe. 
that  on  the  back  of  them  were  printed  the  words — "  This  ph0ri(r"wALLAc«. 
ticket  is  issued  subject  to  the  regulations  and  conditions 
stated  in  the  company's  time-tables  and  bills  " ;  (6)  that  the 
conditions  of  shipment  printed  on  the  company's  bills  pro- 
vide, inter  alia,  that  (a)  "  the  company  does  not  engage  to 
ship  the  goods  in  tlie  first,  or  in  any  particular  steamer,  or 
on  the  days  of  delivery  to  them,  or  on  any  particular  day, 
but  may  send  them  on  any  steamer  on  any  day,  and  at  any 
time,  or  may .  tranship  them  from  one  steamer  to  another ; 
(b)  the  steamer  shall  not  be  obliged  to  sail  according  to 
advertisement,  or  notice,  but  notwithstanding  such  adver- 
tisement, or  notice,  may  sail  on  any  other  day,  or  at  any 
other  hour ;  (c)  the  company  will  not  be  responsible  for  any 
damage  or  loss  that  may  occur  to  goods  .  .  .  from  any 
act,  neglect,  or  mistake  in  judgment  of  the  master  .  .  . 
or  of  persons  connected  with  the  management  of  the  vessels ; 
(d)  the  conditions  applicable  to  goods  shall  apply  to 
passengers,  except  in  so  far  as  not  in  any  way  able  to  be 
applied  to  them,  and  in  the  case  of  passengers  the  word 
'  passenger '  shall  be  substituted  for  the  word  *  goods '  when- 
ever that  word  occurs " ;  (7)  that  the  pursuer's  attention 
was  not  specially  directed  to  this  notice,  and  that  he  did 
not  know  of,  and  had  not  read  the  regulations  and  condi- 
tions stated  in,  the  company's  time-tables  and  bills ;  (8)  that 
the  pursuer  and  his  family  landed  at  Campbeltown,  where 
they  had  to  wait  for  about  an  hour  before  the  steamer 
started  on  her  return  journey ;  (9)  that  a  larger  number  of 
people  presented  themselves  at  the  gangway  for  the  return 
journey  than  the  steamer  was  authorised  by  its  Board  of 
Trade  certificate  to  carry ;  (10)  that  in  consequence  of  this 
congestion  the  pursuer  and  his  family  (with  a  considerable 
number  of  other  people)  were  refused  admission  on  board, 
and  that  the  steamer  sailed  without  them;  (11)  that  the 
pursuer  and  his  family  were  anxious  to  return  to  Pirnmill 
that  day,  and  that,  as  there  was  no  other  means  of  reaching 
their  destination,  they  were  obliged  to  hire  a  carriage  to 
Carradale,  and  thence  to  take  ferry  to  Pirnmill;  (12)  that 
the  sum  sued  for  was  the  necessary  expense  incurred  by  the 
pursuer  in  consequence  of  hid  inability  to  return  by  the  com- 
pany's steamer;  (13)  that  the  defenders'  failure  to  re-convey 
the  pursuer  and  his  family  from  Campbeltown  to  Pirnmill 
arose  from  neglect  or  mistake  in  judgment  of  those  connected 
with  the  management  of  defenders'  vessels  in  issuing  tickets 
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AMTumttu  to  a  number  of  passengers  in  excess  of  those  the  steamer 

c^m^itownand^as  licensed  to  carry. 

^pSfeTiSSf         This  case,  which  in  its  present  form  presents  some  novel 

Limited!'      features,  the  decision  of  which  is  of  some  importance  to  the 

Not.  14.  iw.    travelling  public  and  to  steamship  companies,  was  argued 

Bberiff  wallaci^  before  me  mainly  as  if  the  question  for  decision  depended 
on  whether  the  delivery  of  the  tickets  to  the  passengers, 
bearing  the  words  printed  on  them  to  which  I  have  referred, 
constituted  such  a  sufficiency  of  notice  to  and  acceptance  by 
the  passengers  of  the  conditions  and  regulations  printed  on 
the  company's  bills  and  time-tables  as  to  imply  assent  on 
their  part  to  these  conditions  and  regulations.        Now,  at 
common  law,  there  cannot,  I  imagine,  be  any  doubt  that,  by 
accepting  the  pursuer's  money  and  handing  him  in  exchange 
the  tickets  referred  to,  the  company  entered  into  a  contract 
with  the  pursuer  to  convey  him  and  his  family  to  Campbel- 
town and  to  re-convey  them  to  Pirnmill,  not  necessarily  on 
the  same  day,  but  either  on  that  day  or  on  any  other  day 
during  the  period  for   which   they  were  valid,    and   which 
the  pursuer  in  his  option  might  select.       This  obligation  is 
so  far  absolute  that — ^unless  the  company  can  show  either 
(1)  that  the  failure  to  implement  the  contract  arose  through 
no  carelessness,  fault,  or  neglect  on  their  part,  but  was  due 
to   causes   which   they   could   not  reasonably  have  foreseen 
or  provided  against,  over  which  they  had  no  control,  and 
for  which  they  were  not  responsible ;  or  (2)  that  at  the  time 
when  the  contract  was  entered  into  certain  conditions  were 
imported  into  the  contract  and  assented  to,  either  actually 
or  by  implication,  by  the  passengers  by  which  the  common 
law 'liability  of  the  company  was  either  negatived  or  modi- 
fied— they  must  indemnify  the  passengers  for  any  reasonable 
loss  or  damage  they  may  have  sustained  by  reason  of  the 
failure  of  the   company  to  fulfil   the  plain  terms   of   their 
obligation. 

It  is,  I  think,  undoubtedly  the  law,  as  embodied  in  a 
series  of  decisions,  that  a  company  like  the  defenders'  may 
enter  into  express  contract  with  their  passengers  to  dispense 
with  their  common  law  obligations,  and  even  to  exclude 
their  liability  for  the  wilful  misconduct  of  their  servants. 
And  this  contract  may  be  established  either  by  evidence 
showing  that  the  passenger  actually  assented  to  the  exclusion 
of  such  liability  on  the  part  of  the  company,  or  from  circum- 
stances from  which  in  law  his  assent  must  be  presumed  to 
have  been  obtained  at  the  time  the  contract  waa  entered 
into.  Now,  I  think  that  a  series  of  decisions  have  estab- 
lished the  proposition  that,  where  in  exchange  for  the  fare 
the  passenger  is  handed  a  ticket  which,  on  the  face  of  it, 
either  actually  limits  or  negatives  the  company's  liability  or 
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unequivocally  draws  His  attention  to  conditions  or  regula-    AioTi«Hi»». 
tions  as  embodied  in  the  bills  or  time-tables  of  the  <5ompany  ^^^»tjj^^^^^ 
whereby  the  liability  of  the  company  is  expressly  limited  or  ^^H^^fSSS! 
negatived,   the  passenger   must  be  presumed  to   have  had      ^Limited!' 
knowledge  of  these  conditions  and  regulations,  and  to  have    not.  MTim. 
impliedly  assented  to  the  limitation  of  liability  therein  ex- sheriff  wauacb. 
pressed.       (See  Young  v  South-F cistern  Railway  Company, 
1869,  L.R.  4  Q.B.  539;   Harris  v  Great  Western  Railway 
Company,  1876,  L.R.  1  Q.B.D.  516 ;  Parker  v  South-Eastern 
Railway  Company,  1877,  L.R.  2  C.P.D.  416,  where  the  ticket 
had  printed  on  its  face  "  see  back  "  ;  Burke  v  South-Eastern 
Railway  Company,  1879,  L.R.  5  C.P.D.   1,  where  the  con- 
ditions were  on  the  inside  of  a  book  of  coupons,  and  the 
plaintiff  had  neither  known  of  nor  read  them ;    Watkins  v 
Rymill,   1883,  L.R.   10  Q.B.D.   178;   Hough  and  Others  v 
Royal  Mail  Steam  Packet  Company,  1883,  L.J.  Q.B.  640, 
where  a  clause  in  a  ticket  exemi)ting  from  liability  for  loss 
or  damage  arising  from  any  act,  neglect,  or  fault  whatsoever 
of  the  pilot,  master,  or  crew,  was  held  to  protect  the  owners 
against  responsibility  for  loss  of  life  due  to  a  collision  caused 
by  the  negligence  of  their  servants.) 

In  this  case  there  was  admittedly  a  notice  (the  word 
"  over  ")  on  the  face  of  the  ticket  by  which  the  passenger's 
attention  was  directed  to  the  back,  where  he  was  informed 
that  the  ticket  was  issued  subject  to  certain  regulations  and 
couditions  to  be  found  in  the  company's  time-table  and  bills. 
The  couditions  and  regulations  which  are  material  to  the 
decision  of  this  case  I  have  already  referred  to.  If,  then, 
in  my  judgment,  there  are,  in  the  conditions  and  regulations 
issued  by  the  company,  stipulations  which  relieve  the  com- 
pany of  liability  for  the  non-fulfilment  of  the  contract  with 
the  pursuer,  I  am,  I  think,  upon  the  decisions  quoted,  bound 
to  hold  that  the  pursuer  was  a  consenting  party  to  them, 
that  they  formed  the  basis  of  the  contract  between  him  and 
the  company,  and  that,  therefore,  the  company  must  be 
assoilzied  from  the  claim  made  against  them. 

Now,  the  pursuer  maintained  that,  while  it  was  due  to  no 
fault  on  the  part  of  the  company  that  a  larger  number  of 
passengers  presented  themselves  at  the  gangway  than  the 
steamer  was  permitted  to  carry,  it  was  owing  to  their  care- 
lessness, or  the  want  of  proper  management  on  the  part  of 
those  in  charge  of  the  ticket  department,  that  a  larger 
number  of  tickets  were  issued  to  passengers  than  they  had 
aooommodation  to  carry,  and  that  therefore  it  was  the 
duty  of  the  company  to  have  foreseen  the  congestion  and  to 
have  provided  another  steamer  to  cope  with  it.  But  if  the 
conditions  and  regulations  provide  that  the  company  shall 
not  be  liable  for  neglect  or  carelessness  on  their  part  or  on 
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AaoTLMHiM.    the  part  of  any  one  entrusted  with  the  management  of  the 
camSi'itownand  company's  vessels,  cadit  qucestio.       And  the  company's  bills 
^p^^eTj^"   and  time-tables  undoubtedly  do  so  provide. 

Limited!'  I  therefore  find  in  law  (1)  that  the  conditions  on  which 

Not.  84. 1006.  defenders  issued  to  the  pursuer  the  nine  tickets  in  question 
Sheriff  wallaci,  and  contracted  to  convey  him  and  other  eight  persons  from 
Pimmill  to  Campbeltown  on  22nd  July  last,  and  to  which 
the  pursuer  assented,  and  which  formed  the  basis  of  the 
contract  between  them,  were  that  the  defenders  should  not 
be  liable  for  any  damage  or  loss  that  might  occur  from  any 
act,  neglect,  or  mistake  in  judgment  of  any  person  connected 
with  the  management  of  their  vessels ;  (2)  that  the  defenders 
are  not  liable  to  the  pursuer  for  any  damage  or  loss  occasioned 
by  their  failure  to  convey  the  pursuer  and  eight  members 
of  his  family  from  Campbeltown  to  Pimmill  on  the  said 
date.  I  therefore  assoilzie  the  defenders  from  the  conclu- 
sions of  the  action,  and  decern.  I  find  the  defenders 
entitled  to  expenses. 

For  pursuer — Mr.  Tuos.  Macfadzkan,  Campbeltown. 
For  defenders — Mr.   J.   N.   Mactagoabt  (Messrs.  C.   &  D. 
Mactaogart),  Campbeltown. 


No.  9. 
Lawakksbirx. 
WrighT7cralg. 


Oct  18. 1006. 
Sheriff  Olkgg. 


SHERIFF  COURT  OF  LANARKSHIRE. 

James  Weight,  Pursuer;   William  Craig,  Defender. 

Church — AsHeH&tneiht  for  upkeep — Objection  to  cess  roll 
and  heritors'  list — On««.— The  lands  of  Floak  and 
Cairue,  in  tjie  parish  of  Mearns,  were  entered  on 
the  cess  roll  at  the  annual  value  of  £100.  On  the 
heritors*  list  the  lands  of  Townhead  of  Floak  were 
ent^jred  at  a  valuation  of  £18  15s.  It  was  proved 
that  these  lands  were  part  of  the  lands  of  Floak 
and  Caime,  and  the  defender  was  assessed  for 
maintenance  of  church  as  proprietor  thereof.  Held 
that  the  onus  of  showing  that  the  assessment  has 
been  made  illegally  was  on  the  defender,  and  it 
WHS  not  to  be  assumed  that  the  subdivision  of  the 
lands  of  Floak  and  Caime  was  made  incompetently. 

The  pursuer  sued  as  collector  of  heritors'  assessme-nts 
for  the  defender's  share  as  a  proprietor  of  heritage  in 
the  parish.  The  action  was  in  the  Small  Debt  Cqurt, 
and  the  Sheriff-Substitute  (Glegg),  after  a  preliminary 
hearing,  allowed  a  proof.  Thereafter  he  issued  the 
following  judgment:  — 

Glasgow,  18^^  October,  1905. — In  this  case  Wright,  the 
clerk  and  collector  to  the  heritors  of  the  parish  of  Mearns, 
sues  William  Craig,  who  is  proprietor  of  Townhead  of  Floak 
in  that  parish,  for  certain  assessments  for  repairs  and  main- 
tenance of  Mearns  Parish  Church.  The  assessments  are  of 
various  dates   from   May,   1892,  down   to  last  year.       The 
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defender  pleads  (1)  the  triennial  prescription ;  (2)  the  assess-  .lahimmim. 
ment  does  Jiot  proceed  on  the  valued  rental;  (3)  certain  of  wright»^Cmig. 
the  assessments  are  bad  because  thej  include  a  charge  for     oct^i«»- 
manse.       I  repelled  plea  (1)  in  limine,  and   I   now  repel    sheriff ouoo. 
plea  (3).      The  latter  was  not  seriously  insisted  on  at  the 
debate;    the  facts   proved   leave   it  uncertain  whether   the 
assessments  were  not  all  for  church  (except  as  regards  the 
assessment  of   13th   December,    1894,  which   was   for  both 
church  and  manse),  and,  in  any  event,  authority  seems  to  be 
against  the  plea  (Trades  Hottse  v  Govan  Heritors,   1887, 
14  R.  910). 

The  second  plea  requires  an  examination  of  the  facts.    The 
lands  of  Townhead  of  Floak  were  possessed  by  the  father 
of  the  defender,  John  Craig,  who  died  in  1883,  thereafter  by 
John  Craig's  trustees  in  trust,  inter  alia,  for  the  defender 
as  fiar,  until  January,  1892,  when  the  defender  was  infeft. 
The  defender  has  attended  meetings  of  the  heritors  as  a 
heritor.      The  present  assessments  were  imposed  by  regular 
minutes  of  assessment,   which  appear  in  the  minute  book, 
which  was  produced.      This  minute  book  goes  back  a  very 
long  way,  more  than  one  hundred  and  fifty  years  I  think, 
and  the  present  clerk,  who  has  been  in  office  since  1889, 
proceeded  upon  it  as  his  authority  for  the  present  assessment. 
The  defender's  name  first  appears  in  that  book  under  date 
26th  March,  1885,  when  he  was  assessed  for  the  lands  in 
question  on  a  valued  rent  of  £18  158.,  as  he  is  now.      The 
cess  roll  for  the  parish  for  the  years  1854-5  was  produced, 
and  in  it  there  is  the  entry  in  ink,  ''Lands  of  Floak  and 
Cfkirue,  £100,  Robert  Gihnour."      There  is,  however,  in  the 
handwriting  of  the  clerk  to  the  Commissioners  of  Supply, 
Mr.   Caldwell,  a  p>encil  alteration  of  the  name  of  the  pro- 
prietor, substituting  "  John  Craig."     There  was  also  produced 
a  scroll   cess    roll   of    1854-5    in    the   handwriting   of   Mr. 
Caldwell,  which  was  to  be  the  foundation  for  an  assessment 
for  cess  for  1855-6,  showing  the  proprietors  of  Floak  and 
Caimo  as  John  Craig,  John  Mitchell,  and  others.      In  the 
valuation  roll  of  1854  there  appear  "John  Craig  of  Floak, 
£85 ;    John   Mitchell   of   Caime,   £70 ;    Andrew  Harvey   of 
Caime,  £82."     This  John  Craig  is  the  same  person  in  both 
rolls,  and  was  the  defender's  father.     His  name  (John  Craig's) 
also  appears  in  an  assessment  for  road  money  for  the  year 
1855.      The  cess  rolls  subsequent  to  1854-5,  if  any,  are  not 
in  the  hands  of  Mr.    Caldwell,   and   were  said   not  to   be 
procurable.       When   the  valuation   of  the  whole   parish  in 
the  cess  roll  and  in  the  list  of  heritors  appearing  in  the  said 
minute  book  are  compared,  it  is  found  that  in  the  former  the 
value  is  £4725   6s.   4d.   and  in  the  latter  £4725  6s.   6d., 
showing  a  difference  of  twopence.      The  heritors'  list  does 
not  show  under  the  names  of  Floak  and  Cairne  a  total  of 
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LAif4«BHiEfc  £100,  but  the  names  Mid  Floak  and  Nether  Cairne,  and 

Wrightrcnug.  another  Floak  under  the  name  of  Pollock  appear,  and  it  is 

Oct  w^i906.     impossible  to  identify  on  that  list  what  names  now  represent 

sheriffGLiGG.    ^^^    original    Floak    and    Cairne.        It    is    admitted    that 

numerous  names  of  properties  mentioned  in  the  cess  roll  do 

not  appear  under  these  names  in  the  heritors'  list. 

The  defender  William  Craig  has  never  paid,  or  been 
aflked  to  paj,  cess.  The  defender's  contention  is  that  as 
he  is  not  shown,  or  the  lands  of  Townhead  of  Floak  are 
not  shown,  to  have  been  entered  separately  on  the  cess  roll 
at  a  valuation  of  £18  15s.,  he  is  not  liable  to  be  assessed 
as  a  heritor  on  that  amount.  In  effect,  he  says  that  the 
heritors  have  divided  the  lands  of  Floak  at  their  own 
hand,  and  that  consequently  the  assessment  is  illegal.  Now, 
I  think  it  is  for  the  defender  to  show  this,  and  that  he  fails 
to  do  so.  He  has  an  important  aid  to  his  argument  in  that 
he  has  not  been  asked  to  pay  cess,  but  that  is  not  con- 
clusive. If  he  showed  that  some  other  person  paid  cess  on 
his  lands,  who  was  also  the  proper  person  to  pay  the  present 
assessments,  his  defence  would  be  established,  but  he  does 
not  do  that.  No  explanation  is  offered  by  him  why  he  has 
not  been  called  on  to  pay  cess,  and  he  cannot  even  establish 
that  he  is  not  liable  in  cess.  It  may  be  an  omission  or 
mistake  on  the  part  of  the  authorities  who  collect  it  that 
allows  him  to  escape.  On  the  other  hand,  I  have  no  doubt 
that  his  lands  were  included  in  the  lands  of  "  Floak  and 
Cairne,"  and  that  the  list  of  heritors  now  includes  his  land 
as  part  of  these,  and  that  if  he  were  found  not  liable  in  this 
case  the  valuation  of  the  parish  would  be  reduced  by  the 
£18  15s.,  and  thus  become  discouform  to  the  original  cess 
roll.  Whether  the  division  of  the  lands  of  Floak  and  Cairne 
was  ever  formally  entered  in  a  cess  roll  I  cannot  affirm, 
but  I  am  not  to  assume  that  the  division  was  made  incom- 
pet'Cntly.  It  is  not  enough  in  order  to  establish  that  a 
division  has  been  illegally  made  by  the  heritors  to  say  that 
no  cess  roll  showing  a  division,  and  an  allocation  of  £18  158. 
against  Townhead  of  Floak,  has  been  produced.  In  the 
circumstances  of  the  present  case  it  is  for  the  defender  to 
show  affirmatively  that  an  illegality  has  occurred.  The 
proceedings  of  the  heritors  as  appearing  from  the  minute 
book  seem  for  long  to  have  been  regular.  The  present 
defender,  or  the  trustees  who  then  held  for  him,  acquiesced 
in  and  paid  an  assessment  levied  in  the  present  manner  in 
1885,  and  the  model  of  that  assessment  has  been  followed 
frequently  since.  As  the  heritors  therefore  are.  not  the 
custodiers  of  the  cess  rolls,  and  they  can  show  an  ex  fitcie 
regular  procedure  of  long  standing  and  acquiescence  on  the 
part  of  the  defender  or  his  author,  I  think  they  may  fairly 
say   that  it   is   not  to   be   assumed   that   they   have  acted 
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without  warrant  (see  Lord  President's  opinion  in  the  Govan   la^ambhim. 
case  cited  above).      The  reasonable  inference  from  the  facts,  wright  p  creig. 
so  far  as  ascertained,  is  that  there  was  a  division  properly     oct  is,  iw. 
made.      If  the  pursuer  had  failed  to  establish  a  fact  which    sheriff  gmoo 
it  was  his  duty  to  establish,  then  I  should  assume  that  fact 
against  him,  but  there  has  been  no  such  failure.     The  pursuer 
showed  that  in  the  first,  as  well  as  in  others  of  the  present 
assessments,  he  followed  exactly   the  course   taken   without 
any  question  in   1885,   and  he  also  added  much  from   the 
archives  of  the  county  authorities  to  show  that  a  division 
of  the  lands  of  Floak  had  taken  place. 

It  is  reasonable,  per  contra,  to  examine  the  position  of 
the  defender.  He  is  a  proprietor  and  attended  meetings  of 
heritors  for  some  time  without  raising  this  question,  but  now 
maintains  that  he  is  not  liable  for  cess,  nor  for  ecclesiastical 
assessment.  No  explanation  is  offered  why  he  should  not 
be  so,  and  no  case  counter  t^  the  pursuer's  is  advanced.  He 
contents  himself  with  asking  for  evidence  of  the  pursuer's 
right  to  do  what  has  been  done,  and  does  not  affirm  ijiat  he 
has  been  assessed  unjustly  or  beyond  his  proper  share.  He 
attacks  nothing  as  wrongly  done,  but  only  as  insufficiently 
evidenced  as  regards  the  warrant  for  doing  it.  In  order  to 
meet  this  case  I  think  that  the  considerations  which  I  have 
mentioned  are  sufficient. 

I  may  also  notice  that  the  defender  raised  at  the  proof 
the  point  that  he  had  had  no  sittings  allocated.  It  did 
not  appear,  however,  that  he  had  ever  raised  this  point 
before,  and  he  did  not  prove  it. 

It  is  to  be  said  for  the  defender,  however,  that  when  he 
raised  his  objection  as  to  the  valued  rent,  the  heritors 
delayed  dealing  with  it  promptly,  and  have  to  some  extent 
invited  this  defence.  Conseouently,  I  think  that  there  should 
be  no  expenses  on  either  side.  A.  T.  Glbqq. 

For  pursuer — Mr.  G.  H.  Robb,  Glasgow. 
For  defender — Paety. 


SHERIFF   COURT  OF   BANFFSHIRE. 
John  Cowie,  Pwrs^ier ;  T.  D.  Gordon,  Defender,  ^^  iq^ 

Game — Eahbits — Landlord's  liability  for  damage  to  Bakfp8hi»i. 
crops — Tenants  acquieacerK^e. — In  an  action  by  a  Cowie » Gordon, 
farm  tenant  against  his  landlord  for  damages 
resulting  from  an  undue  increase  of  rabbits  on  the 
estate,  absolvitor  was  granted,  because  the  tenant 
did  not  show  that  his  statutory  powers  of  killing 
ground  game  had  been  exercised  and  proved  in- 
sufficient, or  even  that  their  exercise  had  been 
repressed  by  the  landlord. 

A  tenant  of  a  farm  on  the  estate  of  Park  sued  the 
proprietor  thereof  in  the  Small  Debt  Court  at  Banff  for 
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BAirfsHna. 
Cowie  V  Gordon, 


payment  of  £7  12s.  6d.,  for  damage  caused  to  his  crops 
by  an  undue  increase  of  rabbits.  The  tenant  possessed 
the  usual  right  under  the  Ground  Game  Act  to  protect 
his  crops  from  being  destroyed  by  ground  game,  and 
no  pressure  was  put  upon  him  not  to  exercise  that  right. 
The  lease  stipulated  that  the  tenant  should  have  no 
claim  for  damage  caused  to  him  by  game.  In  granting 
absolvitor  after  a  proof  the  Sheriff-Principal  (Craw- 
fobd)  said — 
8ept.j«.  1905.  j|.   jg   important   to   observe   that   the  stipulation   about 

ceawfobd.  damage  is  not  anything  novel  or  unusual,  but  it  is  only 
giving  effect  to  what  had  ^een  decided  before,  namely, 
that  if  the  tenant  has  the  right  to  protect  himself  by  killing 
the  rabbits  he  has  no  claim  for  compensation  against  the 
landlord.  That  is  a  position  that  can  be  altered  only  by 
showing  that  there  had  been  some  very  great  increase  in 
the  amount  of  tlie  rabbits,  which  would  make  such  a  stipu- 
lation grossly  and  palpably  unfair.  I  think  that,  for  my 
own  part,  I  should  also  have  been  disposed  to  take  into 
consideration  any  evidence  that  was  offered  to  show  that 
there  was  pressure  put  upon  the  tenants  not  to  exercise 
their  rights  of  killing  the  rabbits,  and  that,  if  they  snared^ 
them,  they  would  be  in  bad  odour.  I  should  have  been 
disposed  to  give  some  weight  to  evidence  of  that  kind,  but 
there  was  nothing  of  that  nature.  None  was  adduced  on  the 
part  of  the  pursuer,  and  the  defender's  witnesses  expressly  said 
that  the  tenants  were  fully  at  liberty  to  snare  the  rabbits,  and 
there  was  no  evidence  to  show  that  it  was  impossible  to  do 
that.  The  evidence  is  the  other  way.  The  tenant  could  have 
protected  himself  by  snaring  on  ground  which  was  in  his 
own  occupation.  In  these  circumstances  I  fail  to  see  that 
the  tenant  has  any  good  claim  against  the  landlord  at  all. 
It  is  perfectly  true  that  the  landlord,  acting  in  a  spirit  of 
equity,  did  not  stand  on  his  extreme  rights,  but  gave  com- 
pensation to  a  neighbouring  farmer,  and  that  he  offered  what 
he  thought  was  fair  (ultimately  £5)  to  pursuer.  It  is 
impossible  to  say  that  that  letter  (offering  the  £5)  in  a 
correspondence  of  a  good  many  numbers  admitted  any 
liability  whatever,  because  the  position  was  taken  up  from 
the  beginning  that  there  was  no  liability.  My  own  view 
is  that  the  action  of  the  landlord  in  voluntarily  taking  such 
account  of  damages  was  wise  and  equitable,  but  I  do  not 
think  he  was  bound  to  make  the  offer,  and  I  think  it  unfor- 
tunate that  the  pursuer  did  not  accept  it,  because  he  went  a 
substantial  length  in  the  direction  of  meeting  the  claim 
without  inciuring  any  legal  obligation.  The  case  is  one  with 
a  certain  amount  of  complication,  and  I  was  very  ready  to 
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take  the  course,  which  is,  happily,  unusual,  of  hearing  parties,    bawwhtm. 
and  the  case  has  been  represented  to  me  on  both  sides  with  oowie  v  Gordon, 
moderation  and  ability;   but  I  am  clearly  of  opinion  that    sept 26. 1906. 
there  was  no  legal  liability  whatever  on  the  landlord  to  pay     crawfoed. 
compensation   for  the  damage  done  by  those   rabbits,   and 
accordingly  I  assoilzie  him  with  expenses. 

For  pursuer— Mr.  H.  C.  Hossack,  Banff. 

For  defender— Mr.  Jamks  A.  Stephen,  Keith. 


SHERIFF   COURT  OF  ARGYLLSHIRE. 

Francis  M'Ai.ltster,  Pursuer;  George  Douglas,  Jun.,     No.  11. 
Defender.  aeotlmhiec 

Agency — Hottse  agent — Commission  on  sale — Employ-  ooaffiaa.*' 
m>ent  and  introduction. — ^A  person  was  introduced 
by  a  house  agent  to  the  proprietor  of  a  heritable 
property  who  was  seeking  for  a  purchaser,  and 
gave  the  proprietor  an  offer,  which  was  too  low. 
Two  years  elapsed,  during  which  the  parties  were 
in  touch  with  the  house  agent,  and  a  sale  was 
ultimately  concluded  between  the  proprietor  and 
the  former  offerer  without  the  house  agent's  know- 
ledge, and  at  a  higher  price.  Held  (rev.  Sheriff - 
Substitute)  that  in  the  circumstances  the  agent 
was  entitled  to  commission  from  the  proprietor 
upon  the  ground  of  introduction,  though  not  of 
sale. 

The  pursuer  owned  a  large  heritable  property  called 
Francis  Place,  Dunoon,  and  employed  the  defender  as 
his  factor  to  manage  it  and  collect  the  rents.  During 
the  spring  of  1902  the  pursuer  advertised  the  property 
for  sale,  and  the  advertisement  contained  no  reference 
to  the  defender,  but  only  to  the  pursuer's  Glasgow  law 
agents.  No  sale  having  been  effected  thereby,  the 
defender  introduced  one  Archibald  Mercer,  a  retired 
farmer,  who,  through  his  banker,  Mr.  John  Dobie, 
Dunoon,  made  an  offer  in  September,  1902,  which  was 
not  accepted;  but  ultimately  in  October,  1904,  a  higher 
offer  made  by  Mercer  was  accepted  outwith  the  know- 
ledge of  the  defender.  The  defender  claimed  a  com- 
mission on  the  sale,  and  retained  it  in  settling  with 
the  pursuer  for  rents  collected.  The  pursuer  declined 
to  allow  the  deduction,  and  raised  an  action  against 
the  defender,  concluding  for  payment  of  the  balance 
of  rents  and  against  the  claim  for  commission, 
pleading  (1)  no  employment;  and  (2)  the  sale  was 
not  effected  through  the  defender,  but  through  Mr. 
John  Dobie,  to  whom  the  pursuer  had  paid  a 
commission. 
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AEonuBisi.         The    SherifE-Substitute    (Penney)    found    for    the 

"iklupul*'     pursuer,  but  on  appeal  the  SherifE-Principal  (M'Clure) 

decided  in  favour  of  the  defender.    The  following  were 

the  respective  interlocutors  and  notes: — 

Apriijje^isrt  Dunoon,     2m     April,     1905.— The     Sheriff-Substitute, 

Bheriir  PtwFiT.  having   considered   the   cause,   finds   that   the   defender  has 

failed  to  proved  that  a  stun  of  £52  15s.,  or  any  other  sum, 

is  due  to  him  by  the  pursuer  as  commission  on  account  of 

the  sale  of  property  in  Francis  Place,   Dunoon  ;    therefore 

repels  the  defences,  and  grants  decree  in  terms  of  the  prayer 

of  the  petition,  and  decerns ;   finds  the  pursuer  entitled  to 

expenses,  &c.  Scott  Moncribpf  Pbnnbt. 

Note. — There  was  practically  no  dispute  between  the 
agents  as  to  the  law  about  the  payment  of  commission  to 
house  agente  on  the  sale  of  house  property,  but  only  as  to 
its  application  to  the  circumstances  of  this  case.  A  house 
agent,  duly  authorised  by  a  would-be  seller  to  find  a  pur- 
chaser, is  entitled  to  commission  from  the  seller  if  he  effects 
a  sale,  and  even  if  he  does  not  effect  a  sale  personally,  pro- 
vided a  sale  is  effected  with  a  purchaser  introduced  by  him, 
the  sale  being  the  direct  result  of  his  introduction.  Even  if 
negotiations  are  spr^d  over  some  time,  and  although  they 
are  broken  off  and  renewed,  still,  if  the  property  is  eventually 
sold  to  a  person  introduced  l)y  an  authorised  house  agent, 
and  as  the  result  of  his.  introduction,  he  will  lie  entitled 
to  claim  a  commission  on  the  price  realised.  A  number  of 
cases  were  cited,  which  I  have  carefully  read,  and  which  seem 
fully  to  establish  these  propositions.  The  one  which  goes 
furthest  to  support  the  defender's  claim  is  that  of  Macindoe 
&  Lauder  v  Anihrmn,  8th  April,  1896,  12  Sh.Ct.Rep.  267  ; 
but  there  the  house  agents  proved  a  regular  introduction, 
which  ultimately .  and  directly,  though  after  considerable 
negotiations  and  delay,  led  to  the  sale.  The  points  in  all 
such  cases  specially  requiring  to  be  considered  are  the 
employment,  the  introduction,  and  the  sale  effected.  Unless 
there  is  employment  there  is  no  basis  for  a  claim,  but  if 
there  is,  the  claim  may  be  either  for  a  sale  carried  through 
or  for  an  introduction,  following  upon  which  others  have 
carried  through  the  sale.  '  There  is  no  claim  here  on  account 
of  a  sale  effected  b^  the  defender,  for  he  concedes  that  he 
was  unable  to  carry  through  the  sale.  Had  he  done  so, 
I  do  not  think  the  pursuer  •  could  have  escaped  paying 
commission  on  the  ground  of  no  employment.  The  corre- 
spondence (although  quite  unnecessarily  voluminous  and 
largely  irrelevant)  establishes  that,  whether  the  defender  was 
directly  authorised  by  the  pursuer  to  find  a  purchaser  or 
not,  the  actings  of  the  defender  were  approved  by  the 
pursuer,   who   must   be  h^ld   by   implication   to  have   thus 
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employed  him.  The  claim  here,  however,  is  rested  solely  ahotlmhiejl 
upon  an  alleged  introduction  by  the  defender  of  the  purchaser  ^^^^  * 
to  the  pursuer,  followed  directly,  so  the  defender  maintains,  April's  1906. 
although  at  an  interval  of  some  two  years,  by  a  contract  of  sheriffPBHiiiT. 
sale  between  the  introduced  person  and  the  pursuer.  The 
relation  of  parties  here  is  not  without  significance.  The 
defender  was  the  pursuer's  factor,  who  looked  after  the 
property  and  ingathered  the  rent«.  Now,  such  a  person  will 
not  be  entitled  to  a  commission  for  finding  a  purchaser 
unless  he  has  been  authorised  by  tihe  owner  of  the  property 
to  look  for  a  purchaser  (Re id  v  Ayr  Toivn  Council ^  5th 
August,  1889,  5  Sh.Ct.Rep.  364),  and  it  is  at  least  doubtful 
whether  the  defender  has  proved  that,  before  Mr.  Mercer 
was  brought  on  the  scene,  he  had  been  authorised  to  find  a 
purchaser.  But  assuming  that  he  had,  I  am  not  prepared 
to  affirm  that  the  peculiar  "  introduction  ''  here  relied  upon 
was  of  such  a  nature  as  to  found  a  claim  for  the  commission 
demanded.  The  defender's  agent  most  adroitJy  and  forcibly 
argued  that  it  was  immaterial  whether  the  defender  intro- 
duced himself  to  Mercer  or  Mercer  introduced  himself  to 
the  defender,  and  whether  the  interview  took  place  within 
the  defender's  office  or  upon  the  public  street,  provided  only 
the  defender  first  brought  the  name  of  Mercer- as  a  possible 
purchaser  before  the  pursuer.  But  it  is  significant  that  the 
defender  and  Mercer  both  live  in  Dunoon,  so  that  the  former 
had  not  far  to  go  to  find  the  latter,  and,  in  fact,  availed 
himself  of  a  meeting  on  the  street ;  also  that  the  property 
had  been  previously  advertised  for  sale,  and  that,  even  if 
the  defender  was  leading  Mercer  on  to  discuss  house  property 
with  a  -view  to  getting  him  to  think  of  buying  Francis  Place, 
Mercer  was  apparently  the  first  to  mention  that  property, 
and  asked  the  defender  if  it  was  indeed  for  sale,  to  which 
the  defender  replied  that  he  would  find  out.  A  call  by 
Mercer  on  the  defender  followed,  and  the  report  of  that  visit, 
contained  in  the  letter  of  19th  August,  1902,  is  the  "  intro- 
duction "  upon  which  the  defender  founds  his  claim — truly 
a  very  slender  foundation,  apart  from  further  services,  on 
which  to  rest  the  demand  here  made  ;  and,  as  unfortunately 
the  defender  failed  to  effect  the  »ale,  it  is  only  for  the  intro- 
duction that  he  can  ask  remuneration.  But  yet  again, 
even  if  I  were  satifified  that  this  was  a  sufficient  "  introduc- 
tion "  on  which  to  bape  a  clain^  for  commission  on  account  of 
a  sale  forthwith  effected  by  others,  I  think  the  whole  subse- 
quent history  of  the  case,  and  pf  the  sale  two  years  later, 
justifies  me  in  holding  that  this  introduction  was  not  the 
"  efficient  cause  in  bringing  about  the  sale  "  which  is  desider- 
ated in  such  cases  by  the  Master  of  the  Rolls  (see  Millar  <k 
Co.  V  Radford,  27th  June,  1903,  19  T.L.R.  576)  before  a 
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AEOTLMHiM.  claim  for  commission  can  be  sustained.  The  defender  may 
"SkSSiS!!*  ^*^®  ^^^®  ^^8  ^^*»  ^"*  ^®  failed  to  effect  the  «ale  by  getting 
Apriiliriwft.  ^^®  price  demanded  by  the  pursuer,  and  the  pursuer,  after 
sh«iiffpiicwBT.  ^*^lly  eighteen  months'  interval,  by  dealing  direct  with 
Mercer  and  his  agent,  Mr.-Dobie,  got  the  sale  carried  through. 
Although  I  was  far  from  satisfied  with  the  pursuer's 
demeanour  in  the  witness-box,  where  he  did  his  best  to 
spoil  his  own  case  by  failing  to  attend  to  and  answer  directly 
the  questions  put  to  him  by  the  defender's  agent,  and  by 
showing  an  inclination  to  ignore  his  own  letters,  I  do  not 
think  his  actings  in  the  summer  and  autumn  of  1904  were 
an  unfair  attempt  to  get  behind  the  defender  and  deprive 
him  of  his  commission  (cf.  case  of  MVaig  v  Frtuer,  19th 
March,  1889,  5  Sh.Ct.Rep.  229,  and  opinion  of  Lord 
President  Inglis).  I  think  the  pursuer  was  entitled  to  make 
a  fresh  start  wiUi  a  view  to  getting  Francis  Place  disposed 
of,  and  that  he  has  a  right  to  get  his  rents,  which  have  been 
collected  for  him  by  the  defender,  handed  over  in  full  without 
having  the  commission  here  demanded  deducted  from  tiie 
sum  collected.  I  have  therefore  given  decree  for  the  balance 
still  in  the  defender's  hands.  S.  M.  P. 


Auguttsi.  i«e6w  Dunoon,  SUt  August,  1905.— The  SherifiE,  having  oon- 
sheriff  M'OinBi,  sidered  the  cause,  recalls  the  interlocutor  of  theu  Sheriff- 
Substitute,  dated  26th  April,  1905  ;  finds  in 'fact  (1)  that  the 
pursuer,  in  or  about  April,  1902,  employed  the  defender  to 
secure  a  purchaser  for  certain  house  property  in  Francis 
Place,  Dunoon,  belonging  to  the  pursuer,  upon  the  under- 
standing that  the  defender  would  receive  a  commission  upon 
the  price  in  the  event  of  his  efforts  leading  to  a  sale;.  (2) 
that  the  defender,  in  pursuance  of  the  said  employment, 
furnished  particulars  of  the  said  house  property  to  Archibald 
Mercer,  retired  farmer,  Dunoon,  and  was  instrumental  in 
getting  from  him  an  offer  for  the  said  property  of  £8600 
on  or  about  29th  September,  1902,  which  offer  the  pursuer 
declined  to  accept ;  (3)  that  thereafter  the  defender  continued '  . 
his  efforts  to  find  a  purchaser  for  the  said  property,  and, 
in  particular,  both  upon  his  own  initiative  and  at  the  request 
of  the  pursuer,  continued  during  1903  and  down  to  the  end 
of  the  summer  of  1904  his  efforts  to  secure  the  said  Archibald 
Mercer  as  a  purchaser;  (4)  that  the  pursuer,  in  or  about 
April,  1904,  opened  negotiations  personally  with  the  said 
Archibald  Mercer  towards  the  same  end,  and  continued  the 
said  negotiations  with  John  Dobie,  banker,  Dunoon,  who 
acted  on  behalf  of  the  said  Archibald  Mercer  ;  (5)  that  qjx  or 
about  17th  October,  1904,  an  agreement  for  the  sale  of 
the  said  property  at  the  price  of  £9300  was  concluded 
between  the  pursuer  and  the  said  Archibald  Mercer ;  (6)  that 
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the  said   agreement   and  subsequent  sale   of   the   property    a»otimhi»i. 
resulted  from  the  efforts  of  the  defender,  in  terms  of  his  said     ^D^SguS* 
employment;  and  (7)  that  the  sum  of  £52  15$.  is  a  reason-   AupisTtt. looe. 
able  and  proper  commission  for  an  agent  procuring  the  sale  sheritrlFcujEi. 
(rf  said  property  at  a  price  of  £9300 :    Finds  in  law  that 
.the  defender,  having  implemented  the  terms  of  his  contract 
of  employment,  is  entitled  to  the  sum  of  £52  158.  in  respect 
of  commission  ;   theirefore  sustains  the  defender's  pleas  and 
assoilzies    the    defender,    and    deoema ;    finds   th^    defender 
entitled  to  expenses,  &c.  Alex.  L.  M'Clubb. 

N'ote. — ^The  pursuer  in  this  case  employed  the  defender 
as  his  house  factor  in  connection  with  certain  property 
situated  in  Francis  Place,  Dunoon.  The  employment  con- 
tinued from  1897,  when  the  property  was  built,  until  Martin- 
mas, 1904,  when  the  pursuer  sold  it.  As  factor  the  defender 
collected  the  rents  and  regularly  accounted  for  them  to  th^ 
pursuer,  and,  in  accordance  with  hi«  duty,  he  collected  the 
rents  due  at  Martinmas,  1904.  The  sum  due  to  the  pursuer 
in  respect  of  these  rents  (after  deduction  of  charges,  outlays, 
and  factor's  commission)  would  in  ordinary  circumstances 
have  been  £137  9s.  4Jd.  Of  that  sum  the  defender  paid 
over  £84  14s.  4J'd.  on  23rd  November,  1904,  retaining, 
however,  a  balance  of  £52  158.,  upon  the  allegation  that  he 
was  entitled  to  that  sum  as  commission  duly  earned  upon 
the  above-mentioned  sale  of  the  pursuer's  property..  The 
present  action  is  concerned  solely  with  the  question  of  the 
pursuer's  liability  for  commission.  If  commission  is  due, 
the  amount  claimed  is  not  in  disptite. 

The  idea  of  selling  this  property  in  Francis  Place  was  in 
the  pursuer's  mind  so  early  as  the  spring  of  1902.  It  was 
advertised,  as  for  sale  in  the  Glasgow  Herald  in  March,  1902, 
through  the  medium  of  the  pursuer's  Glasgow  agents,  but, 
so  far  as  appears,  without  result.  In  April,  1902,  the 
defender  for  the  first  time  became  connected  with  the  matter. 
He  had  then  a  conversation  with  the  pursuer,  of  which  the 
parties  give  a  different  account.  The  defender  alleges  that 
he  was  asked  to  find  a  purchaser,  and  was  promised  a  com- 
mission. The  pursuer,  on  the  other  hand,  roundly  states 
that  he  never  asked  the  defender  to  get  offers  for  him  and 
never  promised  any  coftimission,  although  he  admits  that  a 
house  factor  obtaining  a  purchaser  would  be  entitled  to 
a  commission.  The  correspondence,  however,  supports  the 
defender  in  his  main  contention.  In  my  opinion,  it  quite 
clearly  shows  that  he  was  employed  to  find  a  purchaser, 
and  the  circumstances  of  the  employment  were  such  as,  if 
the  subsequent  sale  be  attributable  to  it,  would  imply  liability 
for  commission  even  if  commission  were  not  expressly  pro- 
mised.    The  letters  of  2nd  May,  1902,  14th  September,  1903, 
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AEGYLMEfiBB.    and  l7th  May,  1904,  are  conclusive  upon  this  point.      The 
MjAUisto-r     correspondence  also  shows  that  the  defender  proceeded  upon 

Auguat3i,  1906.  *^®  assumptiou  that  he  was  employed,  and  he  intimat-ed  to 
Sheriff  wFolurb.  *^®  pursuer  from  time  to  time  inquiries  made  of  him  respect- 
ing Uie  property  by  "  a  party  from  Essex,"  "  a  Glasgow 
man,"  and  a  Mr.  Mayberry,  in  addition  to  the  Mr.  Mercer 
who  ultimately  became  purchaser.  The  defender,  moreover, 
credibly  asserts  that  he  wrote  to  a  Mr.  Plant,  and  called 
upon  two  other  persons  in  Dunoon  with  the  object  of 
stimulating  them  to  buy  the  property.  In  short,  I  take  it 
that  general  employment  to  find  a  purchaser  is  proved ;  and 
the  questions  in  the  case  are — (1)  Was  tihe  defender  instru- 
mental in  bringing  Mr.  Mercer  into  the  transaction?  and 
(2)  is  the  ultimate  sale  to  Mr.  Mercer  reasonably  attributable 
to  the  defender's  service?  If  these  questions  be  answered 
affirmatively,  I  think  conmiission  is  due. 

The  defender,  it  appears,  met  Mr.  Mercer  first  of  aU 
in  June  or  July,  1902.  Mr.  Mercer  was  a  farmer  who  had 
given  up  farming,  and  was  looking  for  an  investment  for  his 
liberated  capital.  It  does  not  clearly  appear  (and  it  is,  I 
think,  of  little  moment)  whether  he  or  the  defender  first 
mentioned  the  property  in  Francis  Place,  but  it  is  plain 
that  the  defender,  after  some  introductory  generalities  of  a 
strategic  nature  in  depreciation  of  farming,  strongly  urged 
investment  in  house  property  and  the  special  advantage  of 
the  pursuer's  feu.  Mr.  Mercer  admits  that  he  got  his  idea 
of  buying  the  property  from  the  defender,  and  he  told  the 
defender  to  give  the  particulars  of  the  property  to  Mr. 
Dobie,  who  was  his  adviser.  He  and  the  defender  repeatedly 
had  conversations  upon  the  subject  in  July  and  August, 
1902,  and  it  is  evident  that  Mr.  Dobie,  whether  directly  by 
letter  from  the  defender  (as  the  defender  without  contradic- 
tion asserts)  or  indirectly  through  Mr.  Mercer,  was  furnished 
with  all  the  details  it  was  necessary  to  consider.  The 
negotiation  was  entirely  the  work  of  the  defender,  and  his 
letters  to  the  pursuer  make  it  apparent  that  the  latter  was 
kept  informed  of  the  progress  made.  I  refer  specially  to 
the  letters  of  19th  and  22nd  August  and  18th  September, 
1902.  As  a  result  of  these  services,  an  offer  of  £8500  was 
obtained  by  the  defender  from  Mr.  Dobie,  acting  for  Mr. 
Mercer,  and  it  was  forwarded  to  the  pursuer  on  29tb 
September,  1902.  The  offer  was  not  accepted.  The  pursuer 
stood  out  for  £9300,  and  Mr.  Mercer  would  not  give  so 
much.  For  the  time  being  the  matter  closed  with  a  letter 
from  the  defender  to  the  pursuer  of  9th  October,  1902.  He 
says,  "  I  called  for  Mr.  Dobie,  banker,  and  explained  all. 
He  says  they  can't  give  more  than  £9000,  that  is,  including 
expenses.      As  that  would  only  give  you  £8800  odds,  it  is 
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no  use  wasting  time  over  it.  In  other  words,  he  is  oflfering  AEOTUiHiai. 
£500  less  than  you  want.  In  the  meantime  I  will  try  ^^l^fS!" 
another  party  who  may  give  more."  Ax^gv^Zvos. 

There  appears  to  be  no  room  for  doubt  that  if  the  transac-  ghoritr  mFciub*. 
tioH  had  been  carried  through  in  October,  1902,  the  defender 
would  have  been  entitled  to  his  commiesion.  The  desired 
purchaser  would  then  have  been  found  for  the  pursuer,  and 
by  the  defender's  exertions  alone.  A  sale,  however,  was  not 
effected  until  17th  October,  1904.  It  was  a  sale  for  £9300 
to  the  same  Mr.  Mercer,  who  had  been  brought  into  the  field 
by  the  defender's  exertions  in  1902,  but  the  sale  waa  effected 
(without  intimation  to  the  defender)  as  the  result  of  direct 
negotiations  between  the  pursuer,  on  the  one  hand  and  Mr. 
Dobie  and  Mr.  Mercer  on  the  other.  In  these  circumstances 
it  was  contended  by  the  pursuer  that  no  commission  m  due 
to  the  defender.  The  negotiations  in  1902,  it  was  said, 
were  definitely  concluded  in  that  year  without  resulting  in 
business,  and  those  of  1904  were  what  was  termed  ''  a  new 
deal."  The  opinion  of  the  Master  of  the  Rolls  in  Millar,  Son, 
dk  Co,  V  Radford,  19  T.L.R.  575,  was  quoted  in  support  of 
pursuer's  contention—*'  The  right  to  commission  did  not  arise 
out  of  the  mere  fact  that  agents  had  introduced  a  tenant  or  a 
purchaser.  It  was  not  sufficient  to  show  that  the  introduction 
was  a  causa  sine  qua  nan.  It  was  necessary  to  show  that 
the  introduction  was  an  efficient  cause  in  bringing  about  the 
letting  or  the  sale  "  ;  and  it  was  asserted  that  the  defender's 
services  were  not  an  efficient  cause  of  the  sale  in  1904.  The 
validity  of  this  conclusion  depends,  of  course,  upon  the 
evidence  {  but  before  dealing  with  the  evidence  it  may  be 
observed  that  if  the  defender  was  in  1902  the  means  of 
bringing  the  ultimate  purchaser  into  relation  with  the  pro- 
posed transaction,  neither  mere  lapse  of  time  before  actual 
sale  nor  conclusion  of  the  contract  of  sale  by  others  .without 
his  intervention  will  suffice  to  bar  his  right  to  commission 
{Kennedy  v  Glass,  17  R.  1085  ;  Green  v  Bartlett,  14  C.B.N.S. 
681 ;  Tomlimon  v  Millar,  3  T.L.R.  836). 

It  is  significant  that  the  defender's  letter  of  9th  October, 
1902  (above  quoted),  concludes  with  the  resolve  to  try  another 
party  "  in  the  meantime."  The  subsequent  letters  show  that 
his  mandate  and  his  efforts  to  find  a  purchaser  continued, 
and  1  think  the  evidence  supports  the  view  that  Mr.  Mercer 
was  still  regarded  by  both  pursuer  and  defender  as  a  likely 
buyer,  although  the  price  he  had  offered  was  not  acceptable. 
The  defender  by  his  own  account  continued  to  speak  to  Mr. 
Mercer  on  the  subject,  "  probably  about  once  a  month  after 
October,  1902."  Mr.  Mercer  says  "  occasionally."  My  opinion 
is  that  this  was  done  with  the  pursuer's  knowledge,  and  upon 
occasions  at  his  instigation,  although  I  am  aware  that  the 
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pursuer  says  he  never  referred  to  ihe  subject  in  oonversatiou 
with  the  defender  after  November,  1902.  The  pursuer's 
statement  to  this  effect  is,  I  think,  incredible,  having  regard 
sherifflrbiiuax.  ^^  ^^  terms  of  his  letters,  and  it  conflicts  with  the  distinct 
testimony  of  M'Nicol  and  the  defender,  which  I  accept.  I 
think,  accordingly,  that  the  negotiations  with  Mercer, 
initiated  by  the  defender  in  1902,  were  regarded  by  the  latter 
and  his  employer  as  being  in  abeyance  rather  than  definitely 
off.  This  was  also  Mercer's  view,  although,  as  a  matter  of 
tacticS)  he  pretended  he  was  done  with  Francis  Place,  and 
was  looking  elsewhere.  He  says,  "  I  heard  that  the  town  was 
selling  the  Skating  Rink  site,  and  I  was  pretending  that  I  was 
wanting  the  Skating  Rink  site  to  try  and  bring  down  the 
price.  I  told  Mr.  Douglas  I  was  thinking  of  the  Skating  Rink. 
All  the  time  I  had  my  eye  on  Francis  Place.  There  was  a  talk 
of  selling  the  Skating  Rink,  and  I  thought  that  a  good  argu- 
ment to  get  the  price  down."  When  the  pursuer  opened 
direct  negotiations  in  conversation  with  Mercer  in  April, 
1904,  no  doubt  Mr.  Mercer  said  he  thought  the  matter  of  his 
buying  Francis  Place  "  was  finished  long  ago."  But  this, 
as  well  as  his  suggestion  about  the  Skating  Rink,  he  frankly 
explains  as  "bluff."  Now,  while  the  manoeuvres  of  the 
parties  may  have  caused  considerable  delay,  the  sitiuition  in 
1904  was  practically  the  same  as  in  October,  1902.  The 
failure  to  agree  upon  a  price  in  1902  had  not  determined 
matters  finally.  During  the  interval  the  pursuer  and  Mercer 
had  continued  to  regard  one  another  with  the  eyes  of  seller 
and  purchaser,  and  the  defender,  who  had  created  the 
situation,  was  working  for  its  de^^elopment  with  the  pursuer's 
knowledge  and  authority.  Under  these  circumstances,  the 
sale,  in  my  opinion,  is  directly  attributable  to  the  defender's 
efforts,  and  I  think  his  claim  for  commission  must  be 
sustained.  A.  L.  M*C. 

The  pursuer  appealed  to  the  Court  of  Session,  but 
abandoned  his  appeal. 

For  pursuer— Mr.  Josbph  D.  Campbell  (Messrs.  Bobland, 

Kino,  Shaw,  k  Co.),  Glasgow. 
For  defender— Mr.  Alex.  J.  M.  Benmeo^  (Messrs.  Stewart 

&  Bennett),  Dunoon. 


No.  12. 

LANAUraHIRB. 

Hamilton  * 

Oalderv 
Caledonian 
Ballway  Oo. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Hamilton  &  Calder,  Complainers ;  The  Caledonian 
Railway  Company,  Respondents. 
Railway — Bates — l^enmnal  charges  at  private  railway 
siding — Specification  of  such  charges  and  dis- 
tinction from  carriage  charges — Hallway  and 
Canal  Traffic  Act,  1888,  sec.  33  (3).— Where  a 
railway    company's    siding    was    continued    on    to 
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private  ground  and  formed  thenceforward  a  private  I^awaemhieb. 
siding,  and  goods  were  carried  by  the  company  Hamilton* 
between  its  main  line  and  the  terminus  of  the 
private  siding,  held  that  the  company  was  (1) 
bound,  if  required,  to  render  an  account  distinguish- 
ing its  charges  for  carriage  from  its  terminal 
charges,  and  to  specify  the  latter  in  detail ;  and  (2) 
liable  to  a  penalty  for  failing  to  render  such  an 
account  after  demand. 

This  was  a  complaint  brought  under  the  Railway 
TraflBc  Act  of  1888  by  a  private  firm  against  the  railway 
company  for  a  penalty  in  respect  of  the  company's 
failure  to  deliver  an  account  of  the  nature  and  details 
of  "  terminal  charges  "  in  connection  with  the  haulage 
of  wagons  containing  goods  from  the  complainers' 
siding  to  the  respondents'  line  of  railway,  and  thence 
to  another  private  siding  at  Ardeer.  The  respondents 
pled  (1)  no  jurisdiction;  (2)  irrelevancy;  (3)  the  charge 
in  question  being  made  by  respondents  in  respect  of 
special  services  in  connection  with  a  siding  not  belong- 
ing to  the  respondents  in  terms  of  Schedule  5  of  the 
schedule  of  maximum  rates  and  charges  referred  to  in 
the  Provisional  Order  scheduled  to  and  confirmed  by 
the  Railway  Rates  and  Charges  No.  19  (Caledonian 
Railway,  &c.)  Order  Confirmation  Act,  1892,  the  pro- 
visions of  sub-sec.  (3)  of  sec.  33  of  the  Railway  and 
Canal  TraflBc  Act,  1888,  are  not  applicable  thereto; 
(4)  the  charge  in  question  not  being  a  terminal  charge 
within  the  meaning  of  suVsec.  (3)  of  sec.  33  of  the  said 
Act  of  1888,  the  respondents  are  not  bound  to  give  the 
details  asked ;  and  (5)  the  difference  between  the  parties 
arising  under  sec.  5  of  said  schedule  of  maximum  rates 
and  charges  should  be  determined  by  arbitration. 

The  following  judgment  by  the  Sheriff-Substitute 
(Glegg)  suflBciently  states  the  circumstances  of  the 
complaint  and  the  defences  to  it;  — 

AiBDRiB,  20ih  November,  1905. — In  this  case  the  com- 
plainers charge  the  respondents,  the  Caledonian  Railway  shariffGutoo. 
Company,  with  an  offence  under  sec.  33  (3)  of  the  Rail- 
way and  Canal  Traffic  Act,  1888  (51  &  52  Vict.  cap.  ^25), 
in  respect  that  they  failed,  when  called  upon  to  do  so,  to 
render  an  account  in  which  a  certain  charge  for  goods 
earned  should  be  divided,  and  the  charge  for  conveyance 
over  the  railway  should  be  distinguished  from  the  terminal 
charges,  and  the  nature  and  details  of  the  terminal  expenses 
or  charges  therein  contained  should  be  specified.  The  com- 
plaint is   not  on   the   face   of   it   unobjectionable,   but  the 
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lararuhiu  parties  proposed,  as  there  was  no  dispute  on  those  particular 
facts,  to  agree  on  certain  admissions  which  would  raise  the 
points  the  respondents  desired  to  argue.  The  plan  and 
copy  correspondence  produced  were  admitted.  It  was  further 
admitted  that  the  siding  from  tiie  point  which  I  have  marked 
A  towards  the  point  B  on  the  said  plan  is  situate  on  ground 
belonging  to,  and  is  the  property  of,  the  complain ers,  and 
is  a  siding  not  belonging  to  the  company.  From  the  point 
A  towards  the  main  line  of  the  company  the  siding  is  one 
belonging  to  the  company.  The  charge  of  1«.  7Jd.,  the 
details  of  which  are  not  supplied,  was  made  with  reference 
to  work  done  at  this  place.  It  was  also  admitted  that 
there  was  no  charge  for  services,  such  a«  loading  or  covering, 
but  only  for  putting  the  trucks  on  and  off  the  complainers' 
siding.  The  respondents  instanced  haulage  on  the  com- 
plaiuers'  siding  and  extra  signalling,  and  such  like,  as  items 
of  the  charge  of  Is.  7Jd. 

The  objections  to  the  complaint  are  expressed  in  different 
forms,  but  are  all  to  the  effect  that  the  section  libelled  does 
not  apply  to  charges  having  reference  to  a  siding  which  is 
not  the  property  of  the  company.  In  the  course  of  the 
argument  for  the  railway  company  it  wa«  pointed  out  that 
by  sec.  17  of  the  Regulation  of  Railways  Act,  1868,  the 
present  charge  fell  under  the  expression  **' other  expenses," 
and  did  not  require  to  be  particularised.  It  was  further 
contended  that  the  charge  was  covered  by  sec.  H  of  the 
Regulation  of  Railways  Act,  1873,  and  that  under  that 
section  the  complainers'  remedy  was  to  apply  to  the  Board 
of  Trade,  which  had  jurisdiction  to  consider,  but  might  or 
might  not  grant,  an  order  for  the  specification  here  sought. 
It  was  then  maintained  that  sec.  33  (3)  of  the  Act  of  1888  did 
not  apply  to  charges  in  connection  with  a  siding  not  the 
property  of  the  railway  company. 

The  argument,  in  the  first  place,  was  concerned  with  the 
phraseology  of  sub-sec.  (3).  It  was  said  that  the  word 
"  charges  "  related  only  to  charges  in  connection  with  goods 
carried  over  the  railway  of  a  railway  company  to  a  destina- 
tion also  the  property  of  the  company.  It  was  said  that 
"  siding  "  in  the  interpretation  clause  of  that  Act  (sec.  55, 
voce  ''  terminal  charges  ")  meant  only  a  siding  belonging  to 
a  railway  company,  and  that  the  words  *'  other  similar 
matters "  must  also  be  correspondingly  limited.  Conse- 
quently, it  was  argued,  the  charge  for  signalling  on  the 
railway,  haulage  on  the  private  siding,  and  other  expenses, 
if  any,  in  connection  with  taking  up  the  goods  at  the  oom- 
plainers'  works  did  not  fall  under  the  requirements  of 
sec.  33  (3). 

Now,  it  will  be  noticed  that  the  charges  of  which  the 
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Is.  7^(1.  were  said  to  be  made  up  were,  so  far  as  specified  LASAmnBiEi. 
in  the  argument,  signalling  on  the  company's  line,  and  HMjiiton  a 
hauling  on  the  complainers'.  So  far  as  hauling  on  the  com-  ^Jjjjjjl'jj 
pany*s  line  is  concerned,  the  charge  falls,  I  presume,  under  nov.1o|^i906. 
the  charge  for  conveyance.  But  the  chaise  for  signalling  gheritrGtiGo. 
must  be  one  for  an  operation  conducted  on  the  company's 
line  in  order  to  bring  the  goods  to  a  destination  on  that 
line,  viz.,  the  point  of  junction  of  their  line  with  the  com- 
plainers' line.  That  point  is  not,  of  course,  a  station, 
being  only  a  siding,  but  the  charge  for  the  goods  up  to  that 
point  is  one  which  falls  within  the  extent  of  sec.  3:i  con- 
tended for  by  the  respondents,  viz.,  that  they  are  required 
to  detail  charges  incidental  to  a  terminus  (I  avoid  the  word 
"  terminal  ")  on  their  line.  This  is  a  charge  which  is  not 
included  in  the  charge  for  conveyance  referable  to  the  transit 
of  goods  from  one  point  on  the  railway  company's  line  to 
another,  and  therefore,  though  sec.  33  may  not  apply  to 
anything  done  beyond  the  company's  boundaries,  that  con- 
sideration does  not  exclude  this  charge  from  the  applica- 
tion of  the  section.  It  may  be  «aid  that  the  charge  is  refer- 
able to  putting  the  goods  on  to  a  private  siding,  and  in 
that  sense  is  incident  to  a  private  siding,  but  I  do  not  think 
that  the  respondents  can  get  out  of  the  statutory  requirement 
in  that  way,  for  the  complainers  might  give  or  take  de- 
livery at  the  company's  siding,  hauling  the  goods  through 
their  own  works,  and  in  that  case  the  section,  according  to 
the  respondents'  construction  of  it,  would  apply.  That  being 
so,  it  does  not  seem  to  me  to  make  any  difference  that  the 
complainers  included  in  their  agreement,  or  proposed  agree- 
ment, with  the  railway  company  a  contract  to  haul  the 
goods  over  their  own  ground. 

It  may  very  likely  be  that,  but  for  the  complainers  having 
a  siding  of  their  own  at  this  place,  the  railway  company 
might  have  had  none,  and  would  have  been  saved  the 
trouble  of  getting  trucks  off  their  line  there,  but  that 
consideration  cannot  be  allowed  to  induce  a  construction  of 
the  Act  favourable  to  the  respondents,  as  they  take  their 
stand  strictly  on  what  is  and  what  is  not  included  in  the 
statutory  definition  of  '*  railway."  On  this  part  of  the 
case,  therefore,  I  am  of  opinion  that  the  respondents  have 
failed  to  show  that  the  whole  Is.  7^d.  is  a  charge  falling 
outwith  the  meaning  of  sec.  33  contended  for  by  them, 
and  therefore  that  this  objection  to  the  complaint  should 
be  repelled. 

So  far  as  the  Is.  7^d.  is  also  composed  of  expense  of 
haulage  on  the  complainers'  siding,  an  answer  must  be  given 
to  the  question  whether  sec.  33  does  apply  to  charges  for 
something   done   beyond    the   line   of   the   company.        The 
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respondents  contend  tliat,  while  the  language  of  the  section 

^oSdlrr*     Blight  cover   such   matters,   it   is   shown   by   r^erence   and 

fiiiwSrCo.     ^©c©88ary  implication  that  it  does  not.      They  say  that  the 

N«T.l!irioo6.     expression  ''other  expenses''  in  sec.  14  of  the  Act  of  1873 

sheriffGLMfl.    (which  admittedly  covers  the  present  charges)   is  a  wider 

expression,  and  that  the  terms  of  the  present  section  are 

different  and  designedly  narrower.      They  say  that  Uiey  all 

imply  conveyance  over  a  railway  company's  line,  or  charges 

at  a   terminus   on   a  company's   line,   and    that   the   word 

"charges"    is   substituted   for,    and    is   narrower   than    the 

expression,  "  other  expenses." 

Against  this  it  is  to  be  observed  that  sec.  33  (3)  is  not 
in  terms  confined  to  work  done  on  or  at  a  railway  company's 
line,  for  "  dock  charges "  are  mentioned.  These  are  no 
doubt  explicitly  mentioned,  and  therefore  do  not  necessarily 
qualify  "  terminal  charges,"  but  it  is  of  some  importance  that 
the  section  is  not  confined  to  a  railway  company's  line. 
In  the  next  place,  it  is  seen  that  "charges"  and  "ex- 
penses "  are  used  synonymously,  or  indiflferently,  for  we  have 
"terminal  charges"  requiring  to  be  distinguished  from 
"  charges  for  conveyance,"  and  then  we  have  "  terminal 
expenses  "  requiring  to  be  detailed,  and  "  terminal  expenses  " 
are,  at  any  rate,  part  of  "terminal  charges."  Further,  on 
tiuning  to  the  definition  of  "terminal  charges"  (sec.  55) 
we  find  that  the  term  includes  "charges  in  respect  of 
stations,  sidings,  wharfs,  kc,  and  other  similar  matters, 
and  of  any  services  rendered  thereat."  The  expression 
"  other  similar  matters  "  seems  to  me  to  be  as  wide  as  the 
expression  "  other  expenses,"  which  admittedly,  in  the  1873 
Act,  covers  the  "  charges ''  here.  In  this  state  of  the 
statutory  language  I  am  unable  to  hold  that  ultimate 
delivery  of  goods  being  on  a  private  siding  excludes  the 
application  of  sec.  33  (3),  or,  in  other  words,  that  charges 
in  connection  with  a  private  siding  are  not  included. 

There  is,  of  course,  also  the  view,  equally  destructive  of 
the  respondents'  contention,  that  the  Is.  7^d.  for  signalling 
or  haulage  of  the  goods  to  or  from  the  railway  company's 
siding  is  the  subject-matter  of  a  charge  in  respect  of  that 
siding,  or  a  similar  matter,  or  a  service  rendered  thereat. 
The  respondents  sought  to  support  their  arguments  by  the 
fact  that  a  private  siding  is  expressly  and  first  mentioned  in 
their  Railway  Rates  and  Charges  Act,  which  is  in  the  same 
terms  as  the  North  British  Railway  Act  of  1892.  That 
Act  provides  in  sec.  5  for  charges  being  made  for,  inter 
alia,  services  rendered  by  the  company  at  or  in  connection 
with  sidings  not  belonging  to  the  company,  and  in  the  case 
of  a  dispute  for  settlement  by  arbitration.  This  section 
does  not  deal  with  separation  or  specification  of  charges, 
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however,  and  seems  applicable  only  to  the  amount  of  charges. 
That  is  a  different  matter  from  the  present.  The  present 
proceedings  may  indeed  be  a  necesaary  preliminary  to  sec.  5 
bein^  invoked,  einoe  questione  under  that  section  may  arise 
when  details  are  supplied.  Further,  sec.  5  appears  applic- 
able only  to  services  which  a  trader  can  supply  for  himself, 
for  it  is  provided  that  the  trader  may  dispense  with  them. 
The  expense  of  signalling  could  not,  therefore,  come  under 
it.  It  does  not  appear  that  this  Act  was  passed  to  supply 
a  defect  in  the  1888  Act,  or  to  provide  for  a  matter  then 
left  open  for  future  legislation,  and  that  there  was  no  remedy 
in  a  case  of  this  sort  until  then.  The  fact  that  a  siding 
not  being  the  property  of  a  railway  company  is  expressly 
mentioned  for  the  first  time  is  not,  looking  to  the  restricted 
subject-matter  of  the  section,  sufficient  to  instruct  that  sudi 
a  siding  was  excluded  from  the  prior  Act. 

Some  difficulty  is  raised  in  consequence  of  the  com- 
plainers  appearing  te  have  a  remedy  by  way  of  application 
to  the  Railway  Commissioners  under  sec.  14  of  the  Act  of 
1873.  I  fully  appreciate  the  observation  that  the  Com- 
missioners are  a  body  expert  in  railway  matters,  and  that 
a  Sheriff  is  not  an  expert ;  but  as  I  read  the  statutes,  the 
Sheriff  is  not  required  under  the  1888  Act  to  consider  the 
technical  question  whether  details  should  be  supplied.  The 
Act  simply  says  that  they  shall  be  supplied ;  and  I  suppose, 
if  a  railway  company  made  an  ex  fade  reasonable  specifica- 
tion of  details,  that  a  Sheriff  would  hold  that  the  Act  had 
been  complied  with.  If  the  charges  so  detailed  were 
unsatisfactory,  then  the  trader  would  have  his  ultimate 
remedy  under  the  1892  Act.  In  fact,  the  1888  Act  and  the 
1892  Act  work  together,  and  the  final  arbiter  as  to  the 
propriety  of  the  charges  is  not  the  Sheriff,  but  the  Board 
of  Trade. 

It  was  argued,  however,  that  if  a  trader  has  a  remedy 
under  the  1873  Act  it  is  not  likely  that  he  has  one  also 
under  the  1888  Act.  I  think  there  would  be  a  good  deal 
of  force  in  that  contention  if  it  were  not  clear  that  a  double 
remedy  exists  as  to  certain  matters,  for  it  was  not  disputed 
that  ''  terminals "  in  the  sense  contended  for  by  the 
respondents,  namely,  those  concerned  with  traffic  on  a  rail- 
way the  property  of  the  company,  fell  under  both  sec.  14 
of  the  1873  and  sec.  33  of  the  Act  of  1888.  There  is 
therefore  nothing  unreasonable  in  holding  that  traffic  on  a 
private  siding  is  included  in  the  1888  Act  also.  The 
question  accordingly  comes  back  to  whether  the  language  of 
the  1888  Act  does  by  its  terms  apply  to  a  private  siding, 
whidi  I  have  already  answered  in  favour  of  the  complainers. 

I  should  notice  that,  by  the  terms  of  the  respondents' 
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letter  of  19th  April,  1905,  in  answer  to  the  complainers' 
of  14th  April,  1905,  which  asks  for  a  detail  under  the 
section  in  question,  the  respondents  seemingly  admit  that  the 
section  applies.  It  was  explained,  however,  that  this  was 
a  mistake,  and  that  the  respondents  now  departed  from  the 
word  "  terminals  "  in  their  reply,  and  I  do  not  think  that  in 
a  case  of  this  kind,  having  a  conclusion  for  a  penalty,  I 
could  decline  to  consider  the  matter  on  the  ground  of  this 
admission.  An  error,  or  a  mistaken  view  of  their  rights, 
in  correspondence  should  not  be  held  to  bind  the  respondents, 
although,  in  my  view,  it  would  have  justified  the  oomplainers 
in  raising  this  complaint,  even  if  I  had  held  it  to  be  bad. 

A.  T.  Glbgg. 
The  Sheriff-Substitute,  after  hearing  evidence  as 
to  the  nature  of  the  services  rendered  by  the  respondents 
to  the  complainers,  convicted  the  respondents  of  the 
contravention  charged,  and  imposed  a  penalty  of 
£2  IDs. 

For    oomplainers — Mr.    Mercer,    advocate,    instructed    by 
Messrs.  Bishop,  Milne,  Boyd,  k  Russell,  Coatbridge. 

For  respondents— Mr.  C.  J.  Guthrie,  K.C,  and  Mr.  Kino, 
advocate,  instructed  by  Mr.  H.  B.  Nbave,  Glasgow. 


No.  13. 
Lararkshiri. 

Taylor  v  Lawrie 
&  Symington. 


Alexander  Taylor,  Pursuer;   Lawrie  &  Symington, 
Defenders, 

Agency — Auctioneer — Liability  to  seller  foi"  'price  of 
goods  rejected  by  purchaser — Conditions  of  sale. — 
Auctioneers  received  from  a  farmer  for  sale  some 
heifers  in  calf,  and  sold  and  delivered  them,  classed 
as  "  coming  to  time."  One  heifer  was  rejected 
as  not  fulfilling  the  condition,  and,  her  price  not 
having  been  received  by  the  auctioneers,  she  was 
resold  for  a  less  price.  In  an  action  by  the  farmer 
for  the  first  price,  held  that  the  auctioneers  fulfilled 
their  contract  if  they  redelivered  the  heifer  or  paid 
the  reduced  price  to  the  farmer,  their  conditions  of 
sale  enabling  them  to  deliver  sold  stock  to  the 
purchaser,  before  receiving  the  price. 

In  the  Small  Debt  Court  at  Lanark,  Alexander 
Taylor,  Halls  Farm,  Penicuik,  sued  Lawrie  &  Syming- 
ton, auctioneers,  Lanark,  for  the  sum  of  £12,  being 
the  price  of  four  cattle  sold  by  them-  on  21st  August, 
1905,  as  per  statement  furnished  by  them  to  him  at 
<£44  10s.,  less  their  commission,  carriage,  &c.,  and  cash 
received  to  account,  £82  10s.  The  defenders  stated  that 
the  cattle  were  described  to  them  as  calving  heifers 
coming  to  their  time  of  calving,  and  had  been  sold 
by  them  as  such,  that  one  of  them,  sold  at  £12,  had 
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picked  calf  on  25th  August,  three  or  four  months  before  lamamshm*. 
its  proper  time  of  calving,  and  had  been  rejected  and  '^S^lmi^^^ 
returned  by  the  purchaser  to  them,  who  had  not  paid, 
and  refused  to  pay,  the  price.  The  pursuer  declined  to 
accept  the  return  of  the  heifer,  because  he  had  given 
no  guarantee  further  than  that  the  heifers  would  calve 
not  later  than  November,  and  did  not  know  any  of  the 
times  of  calving.  The  defenders  then  resold  the  heifer 
for  £8,  The  defenders  founded  on  their  conditions  of 
sale,  which  declared  that  they  '*  incur  no  liability  to 
the  purchaser  in  any  manner  of  way,  nor  to  the  seller 
for  any  part  of  the  price  which  purchasers  may  with- 
hold in  respect  of  any  alleged  defect,  unsoundness,  or 
insufficiency  of  stock.  That  the  owner  will  be  held 
responsible  for  the  description  given,  and  for  any  loss 
or  damage  arising  through  his  wilful  concealment  of 
any  faults.  The  auctioneers'  time  book  and  the  clerk's 
roll  are  to  be  sufficient  evidence  of  any  statement  made 
by  or  on  behalf  of  the  seller."  Proof  having  been. led 
before  the  Sheriff-Substitute  (Scott- Moncrieff),  he, 
after  avizandum,  assoilzied  the  defenders,  with 
expenses,  and  delivered  the  following  judgment: — 

In  this  action  the  pursuer,  a  farmer,  sues  the  defenders,  Nov.  3o.ifl06. 
auctioneers  at  Lanark,  for  the  balance  of  the  price  of  certain  Sheriff  soott- 
cattle  sold  by  them  for  him,  less  a  payment  to  account  and 
certain  charges  to  which  the  defenders  are  entitled.  This 
is  the  form  which  the  account  sued  for  takes,  but,  in  point  of 
fact,  the  dispute  has  arisen  over  the  price  of  one  heifer  which 
has  never  been  paid  over  to  the  defenders  by  the  purchaser, 
and  which  they  are  not  therefore  retaining  as  in  their 
hands  from  the  pursuer.  All  that  they  have  received  upon 
his  behalf  has  been  paid  to  him,  subject  to  the  proper 
deductions,  and  if  the  defenders  are  due  the  balance  now 
sued  for  it  is  really  as  damages.  The  pursuer  says  that 
he  told  the  defenders'  representative  that  he  had  certain 
heifers  in  calf  which  he  intended  to  sell,  and  that  they 
should  calve  not  later  than  November,  but  that  he  did  not 
represent  them  as  "coming  to  time"  or  direct  them  to  be 
put  in  a  special  class.  Mr.  M'Callum,  the  defenders'  agent, 
on  the  other  hand,  says  that  the  pursuer  gave  him  to  under- 
stand that  the  animals  were  "  coming  to  time,"  but  that  he 
would  send  particulars,  which  he  never  did.  The  heifers 
were  sent  to  a  sale  held  for  animals  in  their  supposed  condi- 
tion and  sold  as  "  coming  to  time,"  and  one  of  them,  which 
realised  £12,  was  taken  away  by  the  purchaser  before  pay- 
ment of  the  price,  and  was  almost  immediately  afterwards 
returned  as  having  picked  its  calf — a  calf  bom  much  before 
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LASAmuHimi.    its  due  time.       The  purchaser  accordingly  refuses  to  pay, 
^'sml^K?*  ^^^  *^®  money  is   sought,    not   from   him,    but  from   the 
Nov.lo^wofi.     auctioneers,  into  whose  hands  it  has  never  passed.       TSie 
sheriiTioonu    defenders    resist    payment,    and   found    upon    one    of   their 
conditions  of  sale  (conditions  made  known  to  the  public  in 
the  usual  way),  which  declares  that  they  incur  no  liability 
to  the  seller  "for  any  part  of  the  price  which  purchasers 
may  withhold  in  respect  of  an  alleged  defect,  unsoundness, 
or  insufficiency  of  stock."       To  this  it  is  replied  that  the 
defenders  had  no  business  to  sell  this  heifer  in  the  class  of 
those  "coming  to  time,"  and  that  if  they  had  kept  it  out 
of  this  class  the  purchaser  could  have  had  no  excuse  for 
refusing  payment  of  the  price.       The  pursuer,  it  may  be 
observed,   seems  to   forget   that   the   price  obtained  was   a 
class  price  which   would   not   have   been   realised   had   the 
animal  not  been  classed.       In  fact,  Mr.  M'Callum  gives  us 
to  understand  that,  had  it  been  sent  with  a  less  definite 
description  of  its  maternal  prospects,  it  would  not  have  been 
sold  at  that  sale  at  all.       Now,  in  so  far  as  the  pursuer's 
case  is  based  upon  the  manner  of  selling  the  animal,  I  am 
of  opinion  that  he  has  failed  to  establish  what  is  really  a 
ground   of   damage.        With    a    disposition    to    credit  the 
pursuer,  who  seemed  a  man  of  credit,  I  think  that  if  there 
has  been  a  misunderstanding  here  the  pursuer  has  been  to 
blame   as  well   as  the   defenders.       The   pursuer   certainly 
represented  his  heifers  as  in  calf,  and  he  sent  them  to  a  sale 
of  such  stock.       If  he  had  no  further  particulars  to  send 
he  should  have  at  least  taken  the  precaution,  by  writing,  to 
protect  himself  from  an  implied  warranty  which  he  was  not 
in  a  position  to  give.      It  is  hardly  to  be  expected  that  the 
busy  agent  of  a  great  firm  of  auctioneers  should  keep  in 
his  mind  all  the  verbal  information  which  he  received  from 
the  numerous  intending  sellers.      The  defenders  were  doing 
their  best  for  the  pursuer,  and  obtained  the  best  price  for 
him. 

I  have  felt  greater  difficulty  in  one  other  view  which 
might  be  urged  for  the  pursuer,  viz.,  that  the  defenders  have 
rendered  themselves  liable  by  permitting  this  animal  to  leave 
their  premises  before  payment  of  the  price.  Had  the 
money  been  in  their  hands  it  would  have  been  their  duty  to 
pay  it  over  to  the  pursuer.  But  they  have  not  got  it. 
After  having  considered  the  defenders'  conditions  of  sale 
bearing  upon  this  point,  I  am  not  prepared  to  say  that  they 
have  bound  themselves  by  them  so  as  to  exclude  the  giving 
of  credit  to  purchasers — a  matter,  no  doubt,  of  everyday 
occurrence — and  they  are,  of  course,  responsible  for  a  bad 
debt.  They  must  either  produce  to  the  sellers  the  animals 
sent  by  them  or  the  price  which  these  have  realised,  and 
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they  can  refuse  to  allow  any  animal  or  article  to  be  removed  lamabmhim. 
without  paynoent;  but  the  very  condition  to  which  I  have  'J'SymiMSn** 
referred  seems   to   imply   that  liuere   are   circumstances    in    Ko^.l^igog. 
which  the  purchase  has  been  handed  over  before  the  price 
or  the  whole  of  it  has  been  paid ;   and  further,  here,  if  the 
defenders  cannot  produce  the  price  without  paying  it  out  of 
their  own  pockets,  they  can  and  have  produced  the  animal, 
which  the  pursuer  could  have  taken   back  had  he  chosen, 
and  which  he  would  have  been  obliged  to  have  taken  back 
had  it  not  been  sold. 

Another  aspect  of  the  case  arises  in  this  way — Assuming 
the  defenders  liable  in  damages,  how  are  these  to  be 
assessed!  £12  was  the  price  realised,  but  for  a  heifer 
"  coming  to  time,"  and  the  smn  subsequently  paid  for  it,  £8, 
was  probably  nearer  the  price  wbich,  as  an  unclassed  animal, 
it  would  have  obtained  at  first;  but  these  sums,  less 
the  keep  caused  by  the  pursuer's  refusal  to  accept  delivery, 
t^e  defenders  have  all  along  been  willing  to  pay.  In  the 
whole  circiunstances  of  the  case  I  must  therefore  assoilzie 
the  defenders,  of  course  on  the  understanding  that  they  will 
pay  over  the  balance  to  which  I  have  referred. 

For  pursuer— Mr.  William  Liohtbodt,  Lanark. 

For  defenders— Mr.  Thomas  Tsnnakt,  Lanark. 


SHERIFF  COURT  OF   FIFESHIRE. 
John  Aitken,  Pursuer ;    John  M^Kay,  Defender.         j^q  \^^ 

Lease — Hypothec — Sequestration  in  security — Effect  on  Fifi—iM. 
surplus  after  sequestration  and  sale  for  past-due  Aiuten  v  M'Kay. 
rent — Competition  with  arrestment. — ^Where  a 
landlord  had  sold  the  whole  of  his  tenant's  effects 
under  a  sequestration  for  past-due  rent,  and  a 
surplus  emerged,  held  that  that  surplus  could  be 
arrested  in  the  officer's  hands  by  an  ordinary 
creditor  of  the  tenant,  and  that  such  arrestm^it 
was  preferable  to  a  sequestration  in  security  for 
next  half-year's  rent  laid  on  before  the  sale  under 
the  first  sequestration. 

Small  Debt  Act,  see,  20 — Sequestration  and  sale — Dis- 
posal of  surplus. — Circumstances  in  which  held 
that  an  officer  who  had  retained  in  his  hands  a 
surplus  arising  after  sequestration,  sale,  and  pay- 
ment, ought  to  have  lodged  the  surplus  with  the 
clerk  of  Court  in  terms  of  the  Act. 

This  action  arose  in  the  following  circumstances: — 
A  landlord  took  out  a  Small  Debt  summons  of  seques- 
tration against  Mrs.  Marjory  Grant,  his  tenant,  for 
the  half-year's  rent  past  due  at  Whitsunday,  1906,  and 
inventoried  the  whole  furniture  belonging  to  her  in  the 
premises.     He  obtained  warrant  to  sell  the  furniture. 


Digitized  by  VjOOQ IC 


48  SHERIFF  COURT   REPORTS.         [Vol.  xxii. 

FirMHiEB.  but  before  selling  he  took  out  another  Small  Debt 
Aiucen  v  u'Kmj.  summous  of  sequestratiou  for  the  half-year's  rent  to 
become  due  at  Martinmas,  1905,  and  under  it  inven- 
toried the  same  furniture  as  in  the  former  sequestration. 
He  then  caused  the  sheriff-officer  to  sell  the  furniture 
under  the  first  sequestration.  The  officer  sold  the  whole 
effects  inventoried,  and  the  result  was  that,  after  paying 
the  rent  past  due  and  expenses,  the  officer  had  a  surplus 
of  £6  in  hand.  Instead  of  returning  the  surplus  to 
the  tenant,  or  consigning  it  with  the  Sheriff-clerk,  as 
directed  by  sec.  20  of  the  Small  Debt  Act  of  1837,  the 
officer  M'Kay  retained  the  surplus  in  his  own  hands. 
Aitken,  a  creditor  of  the  tenant  Grant,  who  held  a 
decree  against  her  for  £5  17s.,  thereupon  used  arrest- 
ment in  the  officer's  hands,  and  now  brought  a  forth- 
coming to  make  his  arrestment  good.  M'Kay,  the 
arrestee,  appeared  and  pled  that  he  was  not  in  safety 
to  pay  over  the  surplus  to  the  arresting  creditor,  as  the 
landlord  claimed  the  amount  as  falling  under  his  second 
sequestration,  in  which  he  had  now  obtained  decree. 
The  pursuer  replied  that,  as  all  the  furniture  had  been 
sold  under  the  first  sequestration,  nothing  remained  to 
be  attached  by  the  second,  that  a  landlord's  hypothec 
did  not  cover  cash,  and  that  the  surplus  arising  from 
the  sale  was  subject  to  the  diligence  of  ordinary 
creditors.  He  quoted  Eankine  on  Leases,  2nd  edition, 
p.  375. 
Nov.  Mj^iwft.  The  Sheriff-Substitute  (Armoue)  gave  decree  against 

Sheriff  AiMoum.  ^j^g  arrestee  for  the  sum  sued  for,  with  expenses.  In 
giving  judgment,  his  lordship  said  that  the  defence 
was  not  a  relevant  one.  The  landlord,  by  selling  the 
whole  of  the  furniture  under  the  first  sequestration,  had 
left  nothing  which  the  second  sequestration  could  attach. 
The  second  sequestration  could  not  attach  the  balance  of 
cash  which  remained  in  the  officer's  hands  after  the  sum 
due  under  the  first  sequestration  and  the  expenses  had 
been  met.  That  balance  was  open  to  the  diligence  of 
any  arresting:  creditor,  and  the  pursuer,  who  had  laid 
on  a  valid  arrestment,  was  entitled  to  prevail.  His 
lordship  added  that  the  officer  had  taken  an  erroneous 
course  in  retaining  the  surplus  in  his  hands.  His 
course  was  to  have  consigned  it  with  the  Sheriff-clerk 
in  terms  of  sec.  20  of  the  Small  Debt  Act. 

For  arresting  creditor — Mr.  G.  E.  B.  Osbornk,  Cupar. 
For  arrestee— Mr.  A.  E.  Orobset,  Cupar. 
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SHERIFF  COURT  OF  STIRLINGSHIRE. 

Abrah   Addison,   Pursuer ;    Egbert   Ainslie   Brown,     No.  15. 
Defender.  8T,mmrG.H,«.. 

Reparation — Process  of  law — Illegal  charge — Registered  — 
decreet  arbitral — -Contents  not  yet  payable. — Held 
that  where  by  decreet  arbitral  the  arbiter  found 
certain  sums  of  money  due  by  one  of  the  parties 
in  the  submission  to  the  other,  and  decerned  for 
payment  of  these  sums  within  one  month  after  the 
date  of  the  decreet,  it  was  illegal  for  the  party  In 
whose  favour  decree  was  given,  having  registered 
the  award,  to  charge  the  other  party  before  the 
expiry  of  the  month,  and  £hat  a  charge  given 
before  the  expiry  of  the  month  to  pay  the  sums 
decerned  for  on  the  expiry  of  the  month  subjected 
the  charger  to  liability  for  reparation. 

The  facts  of  the  case,  which  was  tried  in  the  Small 
Debt  Court,  appear  sufficiently  from  the  opinion  of  the 
Sheriff-Substitute  (Moffatt),  which  was  as  follows: — 

This  is  an  action  of  damages  raised  by  the  pursuer  on  Mqt.  lo.  im. 
account  of  wrongous  diligence  executed  against  him  by  the  sheriff  MofrAw. 
defender.  The  pursuer  and  defender,  who  occupy  respec- 
tively the  position  of  tenant  and  landlord  of  the  Mill  of 
Manuel,  having  had  some  differences,  entered  into  and  exe- 
cuted a  deed  of  submission,  whereby  they  referred  their 
differences  to  an  arbiter.  The  arbiter  took  up  the  reference, 
and,  after  appropriate  procedure,  pronounced  a  decree.  In 
that  decree  the  arbiter  declared  that  all  the  sums  decerned 
for  in  his  decree  were  to  be  paid  within  one  month  from 
the  date  of  the  decree.  The  decree  was  dated  24th  March, 
1905.  On  the  31st  March  the  submission  and  decreet 
arbitral  were  recorded  (provision  having  been  made  in  the 
deeds)  in  the  books  of  Council  and  Session  for  preserva- 
tion  and  execution  by  the  defender.  On  the  8th  of  April 
the  defender  caused  a  charge  to  be  given  to  the  pursuer, 
requiring  him  to  pay  certain  sums  which  the  defender  alleged 
the  pursuer  was  due  under  the  decreet  arbitral.  The  charge 
required  the  pursuer  to  pay  to  the  defender  the  sums  charged 
for  "  within  one  month  from  the  24:th  day  of  March,  1905." 
The  pursuer  maintains  that  this  charge  was  un- 
warrantable and  illegal,  and  that  he  is  entitled  to  damages 
from  the  defender  for  making  it.  There  is  no  doubt  that 
a  charge  wrongfully  given  does  so  subject  the  charger  (Gibb  v 
Edinburgh  Brewery  Company,  11  Macph.  705;  Sturroch  v 
Welsh  dc  Forbes,  18  R.  109)  without  any  other  diligence 
following  upon  it. 

The  question  here  is  whether  the  charge  by  the  defender 
was  lawfully  given  on  the  date  it  was  given.       That  date 
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8TIKLIN08BIU.  wag  beforc  the  expiry  of  the  month  allowed  by  the  arbiter.     I 

AddiwirrBrown.  am  of  Opinion  that  the  charge  was  not  lawfully  given.  .    A 

Nov.  w^iMfi.    charge  given  by  an  officer  of  Court  cannot,  it  eeems  to  me, 

Sheriff  MowATT.  considering  all  the  authorities  to  which  I  was  referred  and 

all  the  others  which  I  can  discover,  be  lawfully  given  when 

there  is  nothing  due  at  the  date  of  the  charge. 

In  practice  a  charge  is  given  for  payment  of  sums  due 
at  a  future  time  if  there  is  a  continuing  decree,  such  as  a 
decree  for  payhient  of  aliment.        But  this  practice   is  no 
warrant  for  a  charge  where  nothifig  at  all  is  due  till  a  future 
time.      There  is  always  something  due  when  there  is  a  decree 
of  the  Court.       The  same  may  be  said  of  the  rule  which 
allows  a  charge  to  be  given  for  future  interest.       A  sum  is 
already  due ;  on  account  of  that  a  charge  is  given,  and  that 
charge  usually  includes  interest  to  become  due.       In  regard 
to  teinds,  to  which  my  attention  was  directed  by  the  agent 
for  the  defender,  it  is  true  that  a  charge  on  a  decree  of 
modification    and    locality    may,    according   to    the   Act    of 
Sederunt  of  4th  March,  1840,  be  given  for  payment  of  stipend 
in  all  time  coming ;  but  it  must  be  remembered  that  this  is 
a  peculiar  process,  different  from  the  ordinary  law,  as  the 
competency  of  general  letters  of  horning  (letters  of  horning 
are    the   ancient   equivalent    of   a    modern    "  charge ")    was 
specially   reserved  as  competent  for   ministers'  stipends   or 
decrees  of  locality  by  the  Act  1690,  cap.  13.       The  charge 
here  is  said  to  be  given  by  virtue  of  the  provisions  of  the 
Writs  Execution  (Scotland)  Act,  1877,  wherein  it  is  enacted 
(sec.  3)  that  it  is  lawful  to  charge  a  debtor  or  obligant  to 
pay  or  perform  the  obligation  "  within  the  appropriate  days 
of   charge,   under   the  pain   of  poinding   and   imprisonment 
so  far  as  competent,  the  terms  of  payment  or  implement  - 
being  first   come  and   bygone. ''       The  last  words   are   the 
important  words.       It  is  argued  for  the  defender  that  these 
words  only  qualify  the  poinding  and  imprisonment  allowed 
by  the  Act.       I  am  unable  to  aasent  to  that.       I  think  the 
words  clearly  qualify  the  authority  to  charge.      My  reading 
of  the  statute  thus  is  that  a  charge  is  not  to  proceed  until 
the  days  of  payment  are  "  first  come  and  bygone."    This  read- 
ing of  the  statutory  enactment  seems  quite  reasonable  when 
it  is  considered  that  the  foundation  of  diligence  at  all  in  a  case 
like  the  present  is  the  consent  of  parties.       The  warrant  for 
execution  here  is  a  ''  fictitious  judgment,'^  proceeding  upon 
the  consent  incorporated  in  the  contract  (Bell's  Comm.,  1,  4). 
The  days  of  charge  are  either  contained  in  the  deed  itself 
or  presumed  by  law  (Ersk.  Inst,  iii.,  iv.  10;  Titles  to  Land 
Consolidation  Act,  1868,  sec.   138).     Now,  the  consent  here 
is  contained  in  the  deed  of  submission  and  decreet  arbitral. 
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The  deed  of  submission  contains  the  provision  that  the  parties  btibuitmhim. 
"consent  to  registration  hereof  and  of  the  prorogations  and  Addtoonr  Brown, 
decree  or  decrees  arbitral  to  follow  hereon  for  preservation  No^Ji^»«»- 
and  execution."  The  arbiter  makes  his  decreet  arbitral,  sheriff MoprATT. 
and  declares  "  that  the  whole  of  the  sums  decerned  for  shall 
be  payable  within  one  month  from  the  date  "  of  the  decreet 
arbitral.  The  charge  here  was  given  on  the  8th  of  April, 
and  charged  the  pursuer  to  make  payment  of  the  sums 
charged  for  "  within  one  month  from  the  24th  day  of  March, 
1905  "  (the  date  of  the  decreet  arbitral).  Payment  of  the 
sums  imde'r  the  decreet  arbitral  was  not  due  until  the  expiry 
of  a  month  from  the  date  of  the  decreet,  that  is,  until  the 
24th  of  April.  llie  question  thus  is,  was  the  defender  en- 
titled to  charge  the  pursuer  before  that  day?  I  think  not. 
I  think  that  all  I  have, already  said  points  to  the  conclusion 
that  a  charge  cannot  be  given  legally  until  something  is 
due.  The  decreet  arbitral  here  is  for  payment  on  or  before 
24th  April,  1905.  A  debtor  in  a  deed  such  as  we  have  here 
is  entitled  to  legal  notice,  and  legal  notice  can  only  be 
given  by  a  charge.  The  arbiter  cannot  determine  the  days 
of  charge.  These  are  fixed  by  the  consent  of  parties  and 
presumption  of. law,  as  I  have  already  shown.  The  con- 
tention for  the  defender  here  is  really  that  the  arbiter  can 
do  so.  The  arbiter  can,  of  course,  fix  the  amount  and  the 
date  of  the  payment,  but  when  he  has  done  so  the  debtor  in 
the  decree  is,  I  think,  entitled  to  legal  notice,  and  conse- 
quently to  the  legal  days  of  charge. 

After  a  proof  the  defender  was  found  liable  in  £3  of 
damages. 

For  pursuer— Mr.    Bubt,  advocate,   iiutructed  by  Mr.    W. 
LiDDLK,  Falkirk. 

For  defender— Mr.   Middlbton  (Messrs.  Jamks  Wilson  & 
Sons),  Falkirk. 


SHERIFF  COURT  OF  CLACKMANNANSHIRE. 
David    Catrns,    Pursuer;    Mrs.    Mary    Johnston    or     No.  16. 
Cairns,  Defender.  claooiajiiah. 

Parent  and  child — Cvatody — Interim  custody — Mother  8  cainwTcairns. 
inversion  of  possession — Sheriff. — When  the  mother  — 

of  a  legitimate  child,  living  apart  from  her  husband, 
removed  from  his  custody  and  retained  the  child, 
held  that  it  was  competent  for  the  Sheriff  to  restore 
the  state  of  possession  till  a  competent  Court  should 
decide  the  competition  between  the  parents,  and 
delivery  ordered. 
This  case  was  a  sequel  to  that  reported  at  21 
Sh.Ct.Rep.    207.       The    parties    were    a    husband    and 
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^'"^Sitjif^*'  ^^^9  who,  of  mutual  consent,  were  living  apart.- 
cainuTcRirna.  There  was  one  child  of  the  marriage,  a  female,  thtee 
years  of  age,  who  had  been  living  with  the  father, 
but  of  whom  the  defender,  the  mother,  had  taken 
and  retained  forcible  possession.  The  action  was 
raised  in  order  that  the  defender  might  be  ordained 
(first)  to  deliver  to  the  pursuer  their  child,  Euphemia. 
Cairns;  and  (second)  to  deliver  to  the  pursuer  certain 
articles  of  furniture  belonging  to  him,  or  which,  as 
he  alleged,  were  subject  to  his  right  of  administration, 
and  which  had  been  removed  by  the  defender  from 
the  house  of  the  spouses  without  the  pursuer's  consent. 
Defences  were  lodged,  in  which  various  charges  were  . 
made,  directed  against  the  pursuer's  character  and 
conduct  as  a  husband  and  father,  and  pleas  were  stated 
that  the  action -for  the  custody  of  the  child  was  incom- 
petent, and  that,  having  regard  to  the  welfare  of  the 
child,  the  pursuer  was  an  unsuitable  person  to  have 
her  custody.  The  pursuer  replied  that  the  defender's 
statements  were  irrelevant. 

Parties  were  heard  on  the  preliminary  pleas, 
and  the  Sheriff-Substitute  (Dean  Leslie)  pronounced 
the  following  interlocutor :  — 
Augiiju.  1906.  Alloa,  7th  August,  1905. — The  Sheriff-Substitute,  having 
Sheriff  lbslis.  considered  the  cause,  finds  that  the  pursuer  is  entitled  to  the 
custody  of  his  child  until  the  defender  by  proper  process  in 
a  competent  Court  shows  cause  why  she  should  be  preferred ; 
therefore  repels  the  defender's  first  plea  in  law;  sustains  the 
competency  of  the  petition;  ordains  the  defender  to  deliver 
the  child,  Euphemia  Cairns,  to  the  pursuer  within  seven 
days ;  quoad  ultra  before  answer  allows  parties  a  proof  of 
their  averments  in  cond.  4,  and  defender's  answer  thereto,  at 
a  diet  to  be  afterwards  fixed ;   and  decerns. 

John  Dban  Lbslib. 
Note. — ^This  is  an  action  at  the  instance  of  a  father 
praying  that  his  wife  be  ordained  "  to  deliver  to  him  their 
child,  Euphemia,  presently  in  her  custody  or  under  her 
control."  It  is  alleged  (cond.  3)  that  on  22nd  June,  1905, 
the  defender,  in  the  abeenoe  of  the  pursuer  and  without  his 
knowledge  or  consent,  took  poasession  of  the  said  child, 
aged  three  and  a  half  years,  by  stealth.  In  the  answers 
it  is  admitted  that  the  defender  ''  resumed  the  custody  oi 
the  child,"  under  explanation  that  the  defender  had  on 
22nd  August,  1904,  been  obliged  to  leave  the  pursuer  on 
account  of  his  cruelty  and  drunken  habits,  numerous  instances 
thereof  being  specified,  and  that  he  is  on  that  account  an 
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.uuBuitable  person  to  liaye  the  custody  of  the  child.     It  is  glaokmasitai- 
averred  that  the  child  was  taken  by  the  pursuer  trom  the  ^,    — ;: . 

'f  'r  Cftlma  V  Gains. 

defender  on  21«t  October,  1904.     Apart  from  the  ayerments   Angartr.iws. 
as  to  the  punsuer's  habits  and  conduct,  there  is  no  indication  gheriffLMtw. 
'  of  any  right  put  forward  by  the  defender  to  have  the  custody 
of  the  child. 

The  Guardianship  of  Infants  Act»  1886,  sec.  5,  seems  to 
have,  been  framed  just  to  meet  6uch  a  caae  as  the  present, 
although  it  might  be  questioned  whether,  as  the  petition  is 
at  the  instance  of  the  father,  it  should  be  allowed.  But- 
as  it  is  the  averments  of  the  mother  in  answer  that  raise  the 
issue  appropriate  to  be  determined,  I  do  not  think  that  that 
objection  would  be  sufficient  (vide  observation  by  Lord 
Watson  in  Stevenson  v  Stevenson,  21  R.  (H.L.)  at  p.  98).  I 
am  not  called  upon  to  decide  this  point,  however,  because  it 
has  recently  been  decided  by  the  learned  Sheriff  of  this 
county  that  an  action  under  the  Guardianship  of  Infants 
Act,  1886,  is  incompetent  in  the  Sheriff  Court,  in  respect 
that  it  is  '*  controlled  *'  by  the  provisions  of  the  subsequent 
Custody  of  Children  Act,  1891  (Cairns  v  Cairns,  23rd  May, 
1905,  21  Sh.Ct.Rep.  207).  As  I  am  bound  by  that  decision, 
I  have  therefore  next  to  consider  the  competency  of  this 
petition  at  common  law.  There  have  been  numerous  cases 
in  which  the  right  of  a  parent  to  demand  in  the  Sheriff 
Court  the  custody  of  a  child  against  a  party  having  no  natural 
or  prima  facie  right  have  been  entertained;  for  example, 
where  the  mother  of  an  illegitimate  child  claims  it  from 
a  parish  council.  But  I  find  only  one  case  reported  where 
an  action  in  the  Sheriff  Court  was  at  the  instance  of  one 
parent  of  a  legitimate  child  against  the  other  (Hood  v 
Hood,  1871,  9  M.  449).  In  that  case  the  competency  was 
sustained  by  the  Sheriff-Substitute  and  the  Sheriff.  It  is 
true  that  the  pursuer  failed  in  his  application  to  have  the 
children  delivered  to  him,  but  that  was  because  since  he  had 
presented  his  petition  he  had  left  the  country,  and  it  was 
found  that  the  Court  could  not  grant  a  warrant  which  would 
have  the  effect  of  removing  the  children  out  of  the  juris- 
diction. On  appeal,  the  First  Division  of  the  Court 
of  Session  did  not  find  it  necessary  to  make  a  finding 
on  the  question  of  the  competency.  The  position  thus 
is,  that  an  action  at  the  instance  of  a  father  against 
his  wife  for  the  custody  of  their  child  is  not  necessaoly 
incompetent  in  the  Sheriff  Court.  It  is  not  pretended 
that  the  Sheriff  Court  has  at  common  law  jurisdiction  to 
deal  with  the  peimanent  custody  of  children,  any  more  than 
it  has  to  deal  with  heritable  property ;  but  surely  its  fimction 
to  regulate  th«  custody  or  possession  of  a  child  is  on  the 
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CLACRNAKirAii-  sauio  footlug  as  in  questions  of  aliment  between  married 
cairiMTcainis.  P®**^^  ^^^  possesftion  in  the  case  of  heritable  property, 
AogaiTT,  1906.  ^'*  ^^*^^  parties  have  an  opportunity  of  having  questions 
gheriirTssLw.  permanently  determined  by  a  competent  Court.  Hiat  was 
apparently  the  view  of  the  Court  in  Speid  v  Webster,  22nd 
December,  1821,  1  S.  241,  where  the  mother  of  an 
illegitimate  child  clandestinely  removed  by  her  from 
school,  where  she  had  been  placed  by  tutors  appointed 
by  the  father,  was,  pending  the  hearing  of  parties  on  their 
claims,  obliged,  ante  ofunia,  to  replace  the  child  in  the  house 
from  which  she  had  been  taken.  The  circmnstances  have  a 
remarkable  resemblance  to  thoee  of  the  present  case.  In  both, 
application  had  been  made  by  the  mother  to  the  Sheriff  for 
custody  and  refused,  and  thereafter  the  child  had  been 
stealthily  removed.  It  may  be  that  the  defender  is  entitled 
to  live  apart  from  her  husband  and  ought  to  have  charge  of 
her  child,  but  she  does  not  say  that  she  is  taking  any  steps 
towards  showing  that  in  a  consistorial  or  other  action.  In 
any  event,  her  differences  with  her  husband  do  not  entitle 
her  to  carry  off  the  child  against  the  will  of  the  father.  I 
therefore  come  to  the  conclusion  that,  as  the  father  is  the 
legal  guardian  of  his  pupil  child  until  a  competent  Court 
has  decided  otherwise^  or  unless  he  has  by  agreement  given 
up  his  custody,  he  is  entitled  to  have  restored  to  him  his 
child,  which  has  been  removed  without  any  title  stated,  the 
validity  of  which  can  be  tried  in  this  Court.  J.  D.  L. 

The  defender  appealed   to   the   Sheriff   (Lees),   by 
whom  the  appeal  was  refuseil.      The  following  was  the 
Sheriff's  interlocutor:  — 
oct.84. 11W5.  Alloa,    2ith    October,    1906. — The    Sheriff,    having   oon- 

shcriffiiKBs.  sidered  the  cause,  refuses  the  appeal;  adheres  to  the  inter- 
locutor of  the  Sheriff-Substitute  of  7th  August  complained 
of;  appoints  the  seven  days  therein  specified  for  delivery 
of  the  child  to  the  pursuer  to  nm  from  the  date  hereof, 
and  decerns;  and  remits  the  cause  to  the  Sheriff-Substitute. 

J.  M.  Lbes. 
Note. — The  dispute  between  the  parties  as  to  who  shall 
have  the  custody  of  their  child  can,  unfortunately,  as  I  think, 
not  be  determined  in  this  Court.  But  the  Sheriff  Court  can 
give  interim  redress  where  the  custody  of  the  child  has  been 
inverted  by  stealth,  and  a  slight  exaniiuation  of  the  dates  of 
events  here  shows  tftiat  this  application  is  one  with  which 
the  Court  can  competently  deal. 

The  child  was  born  on  28th  April,  1902.  On  22nd 
August,  1904,  the  defender  left  the  pursuer's  house,  taking 
the  child  with  her.     On  31st  October  following  the  pursuer 
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regained  poflseesion  of  the  child.  In  January,  1905,  the  CLACKHAHirAif- 
defender  applied  to  the  Court  to  determine  the  permanent  cynnT^iro,. 
custody  of  the  child,  and  a«ked  the  Court  to  find  that  the  octsJTiflofi. 
custody  ought  to  be  given  to  her  on  the  ground  of  the  sherSrLMa. 
pureuer's  misconduct  and  maltreatment  of  her,  and  his 
unsuitability  to  be  entrusted  with  the  child.  That  applica- 
tion was  dismissed  as  incompetent  in  May,  1905.  On  22nd 
June  the  defender  carried  off  the  child,  and  ten  days  after- 
wards the  purauer  presented  the  present  application  to  have 
tlie  custody  of  his  child  restored  to  him.  It  is  obvious  that 
any  order  granting  the  application  will  in  no  way  preclude 
the  defender  from  applying  to  a  competent  Court  to  have 
the  pennauent  custody  of  the  child  awarded  to  her.  But  the 
question  now  to  be  disposed  of  is  whether,  ante  omnia,  the 
pursuer  is  not  entitled  to  have  the  interim  custody  restored 
to  him,  with  whcHn  it  had  been  for  eight  months,  and  with 
whom  the  great  part  of  the  child's  life  had  been  spent.  And, 
of  course,  it  is  not  to  be  overlooked  that  the  applicant  is 
the  father,  with  whom  in  duhio  the  custody  of  the  child 
ought  to  be  till  it  is  otherwise  arranged  by  mutual  agreement 
or  decided  by  a  competent  Court.  I  think  the  Sheriff- 
Substitute  has  rightly  ordered  that  the  child  shall  be  restored 
to  the  pursuer;  and  as  regards  the  proof  he  has  allowed  as 
to  the  property  in  dispute,  it  is  plainly  the  only  course  t^at 
can  be  taken  at  this  stage.  J.  M.  L. 

For  pursaer— Messrs.  Ewing  ^  Cuthbbrt,  Alloa. 

For  defender— Mr.  Chaklbs  Thomson,  Alloa. 


SHERIFF  COURT  OF   FIFESHIRE. 

JoiiN  MooRK  and  Others,  Pursuers ;  William  Houston,     ^^  ^*j 
Defender,  FiruHiuL 

Election — Towti    Council. — Procedure    at    trial    of    an     ^^Jljjjj-/ 
election  petition  under  the  Town  Councils  (Scotland)  — 

Act,  1900  (63  &  64  Vict.  cap.  49),  and  the  Elections 
(Scotland)  Corrupt  and  Illegal  Practices  Act,  1890 
(53  k  54  Vict.  cap.  56). 

Sec.  i:$  of  the  Town  Councils  (Scotland)  Act,  1900, 
provides  that  a  person  shall  be  disqualified  for  being 
nominated  or  elected,  and  for  being  or  continuing  a 
councillor,  if  and  while  he  has,  directly  or  indirectly, 
by  himself  or  his  partner,  any  share  or  interest  in  any 
contract  or  employment  with,  by,  or  on  behalf  of  the 
council.  Sec.  14  provides  that,  in  the  event  of  any 
councillor  after  being  duly  elected  coming  under  any 
of  the  disqualifications  specified  in  sec.  1»5  thereof,  his 
office  shall,  nevertheless,  not  be  vacated,  and  he  shall 
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FifUHIftB. 


Moore,  He  v 
Houston. 


Feb.  20, 1905. 


Sheriff 
Mackrhiii. 


not  be  prevented  from  voting  and  acting  as  a  councillor, 
until  his  disqualification  has  been  determined  by  an 
Election  Court  under  and  within  the  meaning  of  the 
Elections  (Scotland)  Corrupt  and  Illegal  Practices  Act, 
1890,  on  a  petition  presented  by  any  four  or  more 
electors. 

John  Moore,  W.  L.  Brown,  David  A.  M*Dowall,  and 
J.  A.  Welch,  four  electors  of  the  burgh  of  Cupar, 
founding  on  these  sections,  presented,  with  concurrence 
of  the  procurator-fiscal,  a  petition  in  the  Sheriff  Court 
of  Fife  and  Kinross  at  Cupar,  praying  the  Court  to  find 
and  declare  that  the  office  of  town  councillor  and  magis- 
trate of  the  burgh  of  Cupar  held  by  William  Houston, 
contractor,  Cupar,  was  vacant,  and  to  inflict  such  fine 
on  the  defender,  not  exceeding  £100,  as  to  the  Court 
might  seem  requisite,  and  to  find  the  defender  liable 
in  expenses. 

The  judgment  of  the  Court  was  as  follows: — 
Cupar,  20th  February^  1905. — The  Election  Court,  having 
taken  proof,  considered  the  evidence  and  heard  oounsel  for 
the  pursuers  and  the  agent  for  the  defender,  refuses  the 
prayer  of  the  petition,  and  finds  the  pursuers  conjunctly  and 
severally  liable  to  the  defender  in  the  expenses  of  process; 
allows  an  account  thereof  to  be  given  in,  and  remits  the 
same  when  lodged  to  the  Auditor  to  tax  and  report :  Further 
finds  that  the  travelling  and  other  expenses  of  the  Sheriff 
incurred  by  him  in  the  execution  of  his  duties  under  the 
Elections  (Scotland)  (Corrupt  and  Illegal  Practices)  Act, 
1890,  in  connection  with  these  proceedings  amount  to  £1  4s., 
and  decerns  against  the  Provost,  Magistrates,  and  Councillors 
of  the  burgh  of  Cupar  for  said  sum,  the  same  to  be  paid 
out  of  the  burgh  general  rate,  and  orders  repayment  of  such 
expenses  to  be  made  to  said  Provost,  Magistrates,  and 
Councillors  by  the  pursuers. 

C.   KiNOAm  Mackbnssik. 


March  16, 100& 


Sheriff 
Mackkhiik. 


Edinburgh,  16th  March,  1906. — ^The  Election  Court,  in 
respect  there  have  been  exhibited  to  the  clerk  of  Court  the 
receipt  by  the  defender's  procurator  for  the  taxed  amount  of 
the  defender's  account  of  expenses,  including  fees  of  defender's 
witnesses,  and  also  receipts  vouching  the  payments  of  the 
dues  of  advertising  notice  of  trial,  shorthand  writer's  account, 
and  the  fees  payable  to  the  pursuers'  witnesses,  and  payment 
having  been  made  of  the  248.  mentioned  in  the  preceding 
interlocutor,  authorises  the  clerk  of  Court  to  deliver  to 
the  pursuers  or  their  agent  the  deposit  receipt  p.  £30  lodged 
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by   th€Ui  a«  security  in  terms  of  the   interlocutor  of   6th     Fifbuiu. 
January  last.  C.  Eingaid  Mackbnzib.         ^Houton  ** 

For  pureners— Mr.  R.  Scott  Brown,  advooate,  instructed  by  — 

Mr.  J.  A.  Welch,  Cupar. 
For  defender — Mr.  J.  E.  Grohskt,  Cupar. 
For  H.M.  Advocate—Mr.  H.  H.   Brown,  procunitor-fiscal, 
Cupar. 

Andrew  Allan,  Pursuer;  Michael  IIeekie,  Defender.     No.  18. 
Reparation — Liability  of  owner  of  cat  for  its  mischief —     Fifmhieb. 
Scienter, — Held  that  there  was  no  liability  on  the  Allan  g  Reekie, 
part  of  the  owner  of  a  cat  in  consequence  of  its 
having   killed  a  neighbour's  chicken,   although   it 
was  averred  that  the  defender  knew  that  the  cat 
had  on  a  previous  occasion  killed  a  chicken. 

The  pursuer  alleged  that  a  cat,  of  which  the 
defender  was  the  owner  or  custodier,  killed  on  the  pur- 
suer's poultry-run  a  prize-bred  duckwing  bantam 
cockerel  belonging  to  the  pursuer,  and  that  the 
defender  was  liable  in  respect  that  he  kept  the  said  cat, 
although  it  was  within  his  knowledge  that  the  animal' 
was  of  a  mischievous  and  dangerous  disposition,  having 
previously  killed  a  neighbour's  chicken.  The  defender 
pleaded,  inter  alia,  that  the  action  was  irrelevant.  The 
case  was  debated,  and  thereafter  the  Sheriff-Substitute 
(Shennan)  issued  the  following  judgment :  — 

The  question  in  this  case  is  whether  the  owner  of  a  cat  Nov.  22,  iiris. 
is  liable  in  damages  in  consequence  of  the  cat  having  killed  sheriff  bhbh^ak. 
a  neighbour's  chicken.  I  do  not  think  that  any  specialty 
is  introduced  into  the  case  by  the  pursuer's  offer  to  prove 
knowledge  on  the  defender's  part  that  the  cat  had  previously 
kiUed  a  chicken.  The  cat's  partiality  for  such  sport  is 
matter  of  common  knowledge.  It  is  as  natural  for  a  cat 
to  chase  a  bird  as  for  a  dog  to  chase  a  cat.  That  matter  does 
not  require  proof. 

Two  Sheriff  Court  decisions  were  quoted  to  me.  In 
the  first  {M'Kay  v  Kidd,  Guthrie's  Select  Cases,  1st  series, 
p.  602)  Sheriff  Comrie  Thomson  held  that  the  owner  of  a 
cat  which  had  been  killed  in  a  ti'ap  in  a  neighbour's  garden 
was  not  entitled  to  reparation  from  that  neighbour.  In 
Parkhill  v  Duguid,  1900,  16  SkCt.Rep.  366,  Sheriff 
Henderson,  in  a  case  very  similar  to  the  present,  held  that 
the  owner  of  a  cat  was  not  liable  in  damages  on  account 
of  the  cat  having  killed  a  chicken.  These  are  the  only 
cases  reported  in  Scotland,  so  far  as  I  know,  and  I  should 
hesitate  before  differing  from  these  judgments.  While 
prima  facie  it  seems  reasonable  that  the  owner  of  a  cat 
should  be  responsible  for  its   depredations,   the  matter   is 
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KinraiRi.  uot  so  plain  when  one  considers  the  principle  which  underlies 
Aiian  V  Reekie  every  claim  of  damages  of  this  description.  The  owner  of 
Nov.  «^  1905.  the  animal  is  not  liable  merely  because  he  is  owner.  If  he 
Sheriff SKSHNAN.  ig  liable  at  all,  it  is  because  of  his  negligence  in  controlling 
the  animal,  and  not  simply  because  of  his  ownership.  When 
the  matter  is  considered  troux  this  point  of  view,  the 
question  must  be  asked,  what  kind  of  control  is  the  owner 
of  a  domestic  cat  required  to  exercise  over  it«  movement*? 
It  is  almost  suflficient  to  ask  that  question  in  order  to  see 
that  the  pursuer  has  no  case  here.  By  common  consent 
house  cats  are  licensed  wanderers.  No  one  expects  that 
they  will  be  kept  under  restraint,  and  accordingly  there  is 
no  suggestion  in  our  law  books  of  the  doctrine  that  the 
owner  of  a  cat  is  responsible  for  all  its  depredations  in  the 
course  of  its  wanderings,  nocturnal  or  otherwise.  This  im- 
munity has  its  counterpart  in  the  doctrine  that  the 
trespassing  cat  takes  its  life  in  its  paw,  and  that  the  owner 
has  no  redress  where  the  cat  falls  a  victim  to  precautionary 
measures  taken  against  its  depredations.  It  has  been 
.indeed  suggested  that  there  is  no  such  thing  as  property  in 
a  common  cat.  I  hesitate  to  go  quite  so  far  as  that ;  but 
this  at  least  seems  plain,  that  when  the  feline  free  lance 
sets  out  on  his  irresponsible  wanderings,  he  loses  in  large 
measure  the  privileges  of  the  civilised  side  of  his  life,  and 
runs  the  risks  faced  by  all  vermin. 

On  the  simple  ground  that  the  pursuer  here  has  uot 
relevantly  averred  negligence  on  the  defender's  part  I  dismiss 
the  action,  with  10s.  of  expenses  to  the  defender. 

For  pursuer— Mr.  David  Robertson,  Markiiich. 

For  defender— Mr.  Jamks  Thomson^  Kirkcaldy. 


SHERIFF  COURT  OF   FORFARSHIRE. 

No.  19.     Thomas  13.  O'Connoe,  Pursuer;  A.  J.  W.  H.  Kennedy 
FoRfAMHiRB.  Erskine,  IJefnu/er. 

BrakSaJ.''  Sheriff — Decree  con  form — The  Sheriff  cannot  grant  a 

"  decree  conform  "  proceeding  on  a  foreign  judg- 
ment.— A  medical  practitioner  in  London  obtained 
a  judgment  in  the  Westminster  County  Court  of 
Westminster  against  a  gentleman  domiciled  in  Scot- 
land, but  occasionally  resident  in  London,  for  a 
balance  alleged  to  be  due  of  a  professional  account 
incurred  by  the  defender  in  London.  The  certifi- 
cate of  judgment  was  registered  at  the  instance  of 
the  pursuer  by  the  Sheriflf-clerk  of  Forfarshire  in 
terms  of  the  Inferior  Courts  Judgments  Extension 
Act,  1882,  but  owing  to  the  fact  that  the  defender 
was  not  personally  served  with  the  sununons  within 
the  district  of  the  inferior  Court  at  Westminster, 
diligence  was  not  done  upon  the  registered  judg- 
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niMit.  The  pursuer  thereafter  preseuted  a  petition 
in  the  Sheriff  Court  of  Forfarshire  at  Forfar  craving 
a  decree  against  the  defender  in  conformity  with 
the  before-mentioned  judgment.  Held  that  the 
petition  was  incompetent  in  the  Sheriff  Coiirt. 
lies  judicata — BegisUred  English  judgment — Inferior 
Courts  Judgments  Exteiunon  Act,  1882. — Held 
that  when  an  English  judgment  was  duly  registered 
in  the  appropriate  book  of  a  Sheriff  Court  it  founded 
the  plea  of  res  judicata  in  a  petition  in  that  Court 
for  a  decree  conform  to  the  judgment,  and  extended 
consideration  of  the  petition. 

The  defender  pleaded  (1)  the  action  is  incompetent; 
(2)  the  defender,  not  being  subject  to  the  jurisdiction 
of  the  Westminster  C'ounty  Court  of  Middlesex,  the 
proceedings  founded  on  by  the  pursuer  are  of  no  effect 
against  him ;  (3)  the  decree  of  the  London  Court  having 
been  obtained  through  the  false  and  fraudulent  misre- 
presentation of  the  pursuer  should  not  be  enforced  in 
Scotland;  (4)  the  alleged  debt  in  respect  of  which  the 
County  Court  judgment  was  obtained  having  at  the 
date  of  the  raising  of  the  proceedings  undergone  the 
triennial  prescription,  decree  cannot  be  given  unless 
and  until  said  debt  is  proved  by  the  defender's  writ 
or  oath;  (5)  the  subject-matter  of  the  action  is  res 
jtulicuta  of  the  Court;  ((i)  the  pursuer's  averments  are 
irrelevant  and  insufficient;  (7)  the  defender  not  being 
due  to  the  pursuer  any  sum,  the  defender  should  be 
assoilzied,  with  expenses. 

The  Sheriff-Substitute  (Lee)  issued  the  following 
interlocutor:-  - 

FoRPAB,  Vlth  October,  1905.— The  Sheriff-Substitute, 
having  considered  the  cause,  finds  that  the  petition  is  in- 
competent in  the  Sheriff  Court;  therefore  sustains  the  first 
plea  in  law  of  the  defender,  and  dismisses  the  petition ;  finds 
the  pursuer  liable  to  the  defender  in  expenses,  &c. 

Brbmnbr  p.  Lbb. 

Note, — The  pursuer,  on  13th  April,  1905,  obtained  judg- 
ment against  the  defender  in  the  Westminster  County  Court 
of  Middlesex  for  payment  of  the  sum  of  £18  Is.  on  account 
of  a  doctor's  bill,  and  £5  8s.  2d.  for  costs.  Of  this  judgment 
he  obtained  the  certificate  No.  7  of  process,  and  presented 
it  for  registration  in  Forfar.  The  certificate  now  bears 
the  Sheriff -clerk's  attestation  that  on  11th  May,  1905,  it 
was  duly  registered  in  the  register  of  English  and  Irisli 
judgments  kept  at  Forfar  in  terms  of  the  Inferior  Courts 
Judgments  Extension  Act,  1882,  and  relative  Act  of 
Sederunt.       The  pursuer  now  proposes  to  ignore  this  regis- 
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FoRFAUHiRx.    tration,  which  in  effect  makes  the  English  judgment  a  decree 

^iSSwne."     ^^  *^^®  Court,  and  he  has  raised  the  present  action,  founding 

octiiTiooft.     ^^  *^®  English  judgment,  and  asking  for  a  Sheriff  Court 

sheriFLM.     decree  conform.      The  reason  for  adopting  thds  course  is  that 

it  now  appears  that  the  English  judgment,  as  it  proceeded 

upon  a  summons  which  was  not  personally  served  upon  the 

defender  within  the  jiu*isdiction  of  the  English  Court,  was, 

by  sec.   10,  specially  excluded  from  the  application  of  the 

Act   of   1882,  and  could  not   be  enforced   in   Scotland  by 

registration  under  that  statute. 

In  these  circumstances,  if  I  felt  myself  at  liberty  to  deal 
with  the  substantive  pleas,  I  should  have  little  hesitation  in 
sustaining  the  defender's  plea  of  res  judicata.  Under  the 
Inferior  Courts  Judgments  Extension  Act,  1882,  the  Sheriff 
has  no  control  over  the  register.  His  powers  and  duty  under 
the  Act  are  limited  to  ordering  the  cancellation  of  the  regis- 
tration of  judgments  which  have  been  set  aside  or  satisfied 
(sec.  7).  All  questions  relative  to  the  application  of  the 
Act,  and  the  competence  of  enforcing  particular  English  or 
Irish  judgments  by  registration  in  Scotch  inferior  Courts 
are  reserved  by  sec.  10  for  the  decision  of  the  Bill  Cham- 
ber or  Court  of  Session.  My  position,  therefore,  standing 
this  registration  on  the  county  register,  is  that,  without 
any  examination  or  inquiry  as  to  how  it  came  there,  I  must 
accept  it  as  I  find  it,  and  recognise  in  it  the  practical 
equivalent  of  a  decree  of  my  own  Court  for  the  debt.  In 
this  view  it  seems  obvious  that  I  would  be  precluded  from 
entertaining  a  new  action  for  the  same  debt. 

The  defender,  however,  has  stated  the  plea  that  the  action 
is  incompetent,  by  which  I  understand  him  to  plead  that  it  is 
not  competent  to  apply  to  the  Sheriff  Court  for  a  decree 
conform,  which  can  only  issue  as  an  exercise  of  the  nobile 
officvum  of  the  Court  of  Session.  This  plea  necessarily  takes 
precedence  of  all  others,  and  as  I  think  that  it  is  well  founded, 
it  is  on  it  alone  that  I  must  proceed.  In  the  able  argu- 
ments which  I  had  the  advantage  of  hearing  on  the  pleas,  it 
was  conceded  by  counsel  on  both  sides  that  there  is  no  direct 
authority  on  this  point.  This  fact  in  itself  appears  to  me 
to  be  highly  suggestive.  Decrees  conform  have  been  common 
in  the  Supreme  Court ;  they  have  never,  so  far  as  I  can  find, 
been  heard  of  in  the  Sheriff  Court.  As  decrees  of  the 
Supreme  Court  they  are  often  referred  to  by  the  text-writers 
as  a  means  of  enforcing  a  foreign  judgment ;  no  text- writer 
has,  80  far  as  I  know,  suggested  the  Sheriff  Court  as  a 
medium  for  this  remedy  to  the  creditor  who  holds  a  foreign 
judgment.  The  Inferior  Courts  Judgments  Extension  Act,  in 
reserving  to  the  Court  of  Session  the  sole  supervision  of 
applications  for  the   statutory  alternative  of   decrees  con- 
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form,  appears  to  me  to  have  proceeded  on  the  assumption 
that  such  decrees  were  within  the  exclusive  jurisdiction  of 
the  Court  of  Session.  The  inference  which  I  should  draw 
from  these  considerations  becomes,  in  my  opinion,  inevitable 
when  one  looks  at  the  origin  and  nature  of  an  action  of  this 
kind.  Apart  from  the  Judgments  Extension  Acts  of  1868 
and  1882,  there  is  not  in  principle  any  reason  why 
an  English  judgment  should  be  enforced  in  Scotland  at  all. 
The  obvious  inconvenience  of  maintaining  the  independ^ice 
of  ihe  Courts  of  the  three  countries  of  the  United  Kingdom 
to  the  extent  of  preventing  the  judgments  of  one  being  made 
effectual  in  another  early  led  to  the  remedy  of  the  decree 
conform.  This  can  only  have  been  in  its  origin  an  exercise 
of  the  nobile  officium,  or  that  extraordinary  equitable  juris- 
diction of  the  Supreme  Court,  in  virtue  of  which  it  may 
afford  remedies  not  provided  for  by  the  common  law  or  by 
statute!  I  should  require  some  precedent  to  convince  me 
that  a  remedy  of  this  nature  has  now  become  part  of  the 
ordinary  equitable  jurisdiction  of  the  inferior  Courts.  I  am 
not  surprised  that  no  such  precedent  can  be  found,  as  it  is 
conceded  that  jurisdiction  would  involve  the  right  of  the 
Sheriff  to  examine  and  (within  certain  limits)  to  review  the 
English  judgment.  It  is  not,  I  think,  disputed  that  such 
pleas  as  the  second,  third,  and  fourth  stated  for  the  defender 
may  relevantly  be  taken  in  defence  to  an  action  of  this  kind, 
and  I  am  quite  clear  that  they  raise  questions  which  no 
inferior  Court  could  properly  consider  or  determine.  Prior 
to  the  Personal  Diligence  Act  of  1838  the  decree  of  a  Sheriff 
could  only  be  enforced  in  another  sheriffdom  by  obtaining  a 
decree  conform  from  the  Court  of  Session.  It  would  be 
surprising  to  find  that  the  judgments  of  English  inferior 
Courts,  enforced  in  this  country  ex  comitate^  are  put  on  a 
lower  level  than  the  decrees  of  our  own  inferior  Courts,  and 
are  examinable  where  our  own  decrees  were  not. 

B.  P.  L. 

The  pursuer  appealed  to  the  Sheriff-Principal 
(Ferguson),  who  adhered  to  his  Substitute's  decision. 
His  interlocutor  was  as  follows:  — 

FoRPAB,  \Uh  November,  1905. — The  Sheriff,  having  con-  not.ic.i906. 
sidered  the  cause,  refuses  the  appeal;  adheres  to  the  inter- 
locutor of  the  Sheriff -Substitute  of  12th  October,  1905, 
complained  of,  and  decerns ;  finds  the  defender  entitled  to 
the  expenses  of  this  appeal,  sanctions  the  employment  of 
counsel,  and  remits  the  cause  to  the  Sheriff- Substitute. 

Ja.  Fbrouson. 

^ote. — The  voluminous  and  industrious  argument  sub- 
mitted ranged  over  many  topics,  but  the  first  of  the  defender's 
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pleas,  if  sound,  is  sufficient  for  the  disposal  of  the  case.  I 
concur  with  the  Sheriff-Substitute  that  it  is  well  founded, 
and  that  prior  to  the  passage  of  the  Inferior  Courts  Judg- 
ment* Extension  Act  of  1882  the  enforcement  of  a  foreign 
judgment  by  decree  conform  was  not  within  the  powers  of 
the  Sheriff  Courts.  The  pursuer  submitted  an  ingenious 
argument  of  a  negative  character,  and  was  fertile  in  sugges- 
tions to  account  for  the  absence  of  au£hority  in  his  favour. 
But  the  deduction  of  positive  fact  from  any  number  ^ 
considerations  of  that  kind  is  a  non  sequiPur,  and  the  pur- 
suer must  establish  his  right  to  the  remedy  he  seeks.  It 
seems  to  be  clear  in  principle  that  the  enforcement  of  a 
foreign  judgment,  which — apart  from  statute — is  subject  to 
examination  by  the  Court  whose  aid  is  sought,  is  based  on 
the  principle  of  the  cofnitaa  gentium  (Ersk.  iv.,  3,  4),  is  an 
exceptional  proceeding,  and  is  in  Scotland  truly  an  exercise 
of  the  nabile  offidum  of  the  Supreme  Court.  The  correct 
observation,  that  all  Scottish  Courts  are  Courts  of  equity 
as  well  aa  of  law,  does  not  negative  this.  A  Court  may  be 
entitled  to  take  into  account  principles  of  equity  as  well 
as  hard  and  fast  rules  of  law  in  the  conduct  of  the  duties 
entrusted  to  it,  but  this  will  not  entitle  it  to  deal  with 
matters  outside  its  own  proper  jurisdiction.  Nobile  offidum 
is  the  prerogative  of  the  supreme  as  opposed  to  inferior 
Courts  (St.  iv.,  3.  1  ;  Ersk.  i.,  3,  2).  The  practice  has 
been  in  accord  with  tHis  principle.  No  case  haa  been  cited 
to  me,  either  appealed  from  the  Sheriff  Court-  or  decided  in 
the  Sheriff  Court,  where  decree  conform  has  been  granted 
by  a  Sheriff,  althou£:h  the  observation  was  made  that  it  is 
believed  to  have  been  done  in  Glasgow.  The  practice  is 
also  consistent  with  the  history  and  character  of  the  Sheriff 
Court.  The  Sheriff  was  the  judge  ordinary  of  the  bounds, 
a  purely  local  judge  and  administrator.  I  put  the  case 
whether  there  was  any  instance  of  a  decree  conform  granted 
by  one  Sheriff  upon  the  judgment  of  another,  and  the  absence 
of  this  illustration  was  accounted  for  by  the  fact  that  up  to 
1838  the  Sheriff  could  not  enforce  his  decrees  by  imprison- 
ment, and  resort  to  the  Coiurt  of  Session  was  therefore 
necessary.  It  was,  of  course,  no  answer  in  reference  to 
decrees  executed  by  poinding.  But  even  to  obtain  power  to 
enforce  such  a  decree  in  another  sheriffdom,  the  interposition 
of  the  Legislature  waa  necessary,  and  was  only  given  in  1838 
by  sec.  13  of  the  Personal  Diligence  Act  (1  <fe  2  Vict.  cap.  114), 
which  authorises  either  the  Court  of  Session  or  another 
Sheriff  to  grant  a  warrant  of  concurrence  rendering  it  lawful 
to  arrest,  charge,  and  poind,  the  subject  of  imprisonment' 
being  dealt  with  by  the  following  section.  It  seems  there- 
fore clear  that  up  to  that  date,  as  one  Sheriff  could  not  grant 
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decree  conform  to  the  interlocutor  of  another,  still  lees  could 
he  have  done  so  conform  to  the  judgment  of  an  English  judge. 
Indeed,  the  remedy  given  as  between  two  local  Scottish 
jurisdictions  in  1838  is  very  similar  to  that  given  as  between 
Scottish  and  English  local  Courts  in  1882. 

On  the  broader  aspect  of  the  question  I  have  fully  in  view 
that,  even  prior  to  the  earlier  Judgments  Extension  Act  of 
1868,  a  distinction  had  been  indicated  in  the  attitude  adopted 
by  the  Scottish  Courts  towards  English  or  Irish,  and  non- 
British  judgments.  But  that  appears  to  me  to  be  an  apt 
illustration  of  the  mode  of  exercising  nohile  offin'um,  and 
rather  to  express  the  sub<H'dinate  considerations  by  which  the 
Court  of  Sessien  would  be  guided  in  a  certain  cla«s  of  cases 
than  to  touch  the  principle  on  which  it  gives  effect  to  any 
external  judgment.  Indeed,  the  observations  of  the  Lprd 
President  in  Wofherspoon  v  Connolly,  1871,  9  M.  512,  indi- 
cated that  by  the  passage  of  the  Judgments  Extension  Act 
of  1868  the  Legislature  had  itself  largely  reduced  the  sphere 
of  examination  of  British  judgments  by  an  enforcing  Court. 

The  pursuer*s  counsel  founded  strongly  on  sec.  8  of  the 
Act  of  1882,  which  certainly  contemplates  the  possibility  of 
an  action  being  brought  in  any  of  the  inferior  Courts  to 
which  the  Act  applies  for  the  purpose  of  enforcing  a  judg- 
ment which  might  be  registered,  and  argued  that  this  was  a 
statutory  recognition  of  the  competency  of  decree  conform 
in  the  Sheriff  Court,  and  provided  alternative  procedure. 
This,  again,  is  too  large  an  inference  to  draw.  The  Act  is 
a  British  statute,  applying  to  three  countries  where  the  sphere 
and  powers  of  the  inferior  Courts  vary  greatly.  The  pro- 
vision may  be  clearly  applicable  to  the  state  of  law  in 
England  or  Ireland,  and  it  is  not  unworthy  of  notice  that  the 
powers  conferred  on  an  English  County  Court  within  its 
sphere  are  just  those  of  the  High  Court  of  Justice  (51  dr  52 
Vict.  cap.  43,  sec.  67).  In  Scotland  it  may  have  been 
thought  advisable  to  provide  for  a  possibility.  But  an 
incidental  provision  of  this  kind  occurring  in  a  statute  not 
limited  to  Scotland  would  be  strained  far  beyond  its  intent 
if  it  were  construed  as  creating  or  declaring  a  jurisdiction 
which  did  not  previously  exist,  or  of  the  existence  of  which 
there  was  not  a  single  trace.  On  the  other  hand,  sec.  10,  which 
reserves  the  getting  rid  of  the  effects  of  a  wrong  registra- 
tion to  the  Court  of  Session,  indicates  plainly  that  the  Act 
does  not  interpret  or  affect  existing  rules  of  jurisdiction,  and 
is  in  accord  with  the  Scottish  principle  and  practice. 

I  therefore  concur  in  the  judgment  appealed  from,  but  as 

■  the  plea  of  res  judicata  was  fully  argued,  I  may  add  that, 

standing  the  registration  of   the   English   judgment,  which 

has  completely  disposed  of  the  question  at  issue,  it  would 
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FoRFAUHiu.  be  quite  impossible  for  the  Sheriff  to  entertain  any  action 
in  regard  to  it.  That  judgment  has  effect  in  Forfarshire  in 
virtue  of  its  own  force  as  a  decree  of  a  competent  Court  and 
ancillary  statutory  procedure,  and  no  judicial  proceedings 
in  this  Court  can  touch  it.  J.  F. 

For  pursuer— Mr.  W.  Lyon  Mackbnzir,  advocate,  instructed 

by  Messrs.  C4allowat,  Davidson,  k  Mann,  Leith. 
For  defender— Mr.  A.  Mackenzie  Stuart,  advocate,  instructed 
by  Mr.  Alex.  Middletok,  Montrose. 


O'Connor  v 
BnklDA. 

NoT.leTlMfi. 

SherlflT 
FRRonsov. 


No.  20. 

Lasakkshirk. 
Q\t>n  V  Adam. 


Oct.  18,  ionr>. 

Sheriff 
Macekxzib. 


SHERIFF  COURT  OF  LANARKSHIRE. 

NoEMAN  M'Leod  Glen,  Pursuer;   Dr.  L.  Colquhoun 

Adam,  Defender. 

Debts  Recovery  Act — Competency — Mercha/rU^s  account — 
Sf/)cihroker's  commission  and  outlay. — Held  that 
a  stockbroker's  account  for  commission  and  cost  of 
stamps,  and  also  for  loss  sustained  on  the  sale  of 
stock  purchased  on  his  client's  instructions,  but 
which  his  client  had  failed  to  pay  for,  could  be 
competently  sued  for  in  the  Debts  Recovery  Court. 

The  circumstances  and  the  pleas  of  parties  aro 
sufficiently  disclosed  in  the  following  judgment: — 

Glasgow,  ISth  October,  1905. — Having  heard  parties' 
procurators  on  the  proof  and  productions,  and  con- 
sidered the  cause,  finds  in  fact  that  (1)  by  letter  dated 
3rd  February,  1905,  the  defender  instructed  the  pursuer 
to  open  "  one  Trunk  Ordinary,"  and  to  take  instructions  for 
the  opening  and  closing  of  the  same  from  a  Mr.  A.  H. 
Black ;  (2)  according  to  the  language  of  the  Stock  Exchange, 
"  one  Trunk  Ordinary  "  means  £1000  consolidated  stock  of 
the  Grand  Trunk  Railway  of  Canada;  (3)  in  pursuance  of 
the  instructions  so  given  the  pursuer  on  4th  February 
purchased  the  stock  referred  to  on  the  defender's  account, 
and  duly  sent  him  a  contract  note  intimating  the  transaction  : 

(4)  on  7th  February,  being  the  next  carry-over  day,  the 
pursuer,  having  received  no  instructions  from  either  the 
defender  or  Mr.  Black  to  close  the  transaction,  carried  the 
stock  over  to  the  next  account,  sending  the  defender  a  con- 
tinuation note  in  terms  of  the  copy  note  No.  6  of  process ; 

(5)  on  10th  February  the  defender  paid  the  pursuer  £4  58., 
being  the  amount  of  the  difference  between  the  price  at 
which  the  stock  had  been  originally  purchased  and  that 
at  which  it  had  been  carried  over  plus  the  pursuer's  chfu*ges 
for  commission  and  cost  of  stamps;  (6)  on  13th  February 
the  pursuer  purchased  an  additional  £1000  of  Grand  Trunk 
stock  on  the  defender's  account,  but  the  purchase  of  this 
stock  was  not  authorised  or  instructed  by  the  defender ; 
(7)  on  21st  February,  being  the  ensuing  carry-over  day,  the 
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pursuer,  having  received  no  instructions  to  close  the  trans-   LAWAMMHimi. 
actions,   carried  both  purchases  over  to  the  next  account,    oien^dam. 
sending  the  defender  a  continuation  note  in  terms  of  the    oct  is.  iww. 
copy  note  No.  7  of  process;  (8)  on  3rd  March  the  pursuer,     m/cmbJib. 
after  giving  due  notice  to  the  defender  that  he  would  close 
the  transactions  unless  he  paid  up  the  differences  on  the 
price  at  which  the  stock  had  been   purchased  and  carried 
over,  sold  the  whole  £2000  stock ;  (9)  the  loss  on  the  £1000 
stock  first  purchased  amounted,  with  the  pursuer's  charges 
for  commission  and  stamps,  to  £9   IGs.  Id.,  in  addition  to 
the  sum  paid  by  the  defender  on  10th  February,  and  the 
loss  on  the  second  purchase  to  £5  6s.  8d. :  Finds  in  law  that 
the  defender  is  liable  for  the  loss  on  the  parcel  of  stock 
first  purchased,  but  not  for  the  loss  on  the  second  parcel, 
in  respect  that  this  latter  purchase  was  not  made  with  his 
authority;   therefore  decerns  against  the  defender  for  pay- 
ment to  the  pursuer  of  the  sum  of  £9  16s.  Id.,  together  with 
17s.  6d.  of  expenses.  A.  0.  M.  Mackbnzib. 

Note. — After  the  proof  in  this  case  was  closed,  the 
defender's  agent  took  an  objection,  not  stated  in  his  pleas, 
that  the  action  was  incompetent  in  the  Debts  Recovery 
Court)  and  the  debate  was  adjourned  in  order  that  the 
pursuer's  agent  might  have  an  opportunity  of  looking  into 
the  point. 

In  considering  the  question  of  competency  it  is  to  be 
observed  that  the  siun  sued  for  embraces  two  claims  of  a 
different  nature,  namely,  a  claim  for  commission  and  a 
claim  for  repayment  of  loss  sustained  by  the  pursuer  in  • 
selling  stock  previously  purchased  on  the  defender's  account. 
As  regards  the  claim  for  commission  I  do  not  doubt  that 
that  is  a  claim  perfectly  competent  in  the  Debts  Recovery 
Court.  It  is  common  practice  for  a  law  agent  to  sue  for 
his  account  in  this  Court,  and  a  stockbroker's  claim  for 
commission  would  appear  to  be  very  much  in  the  same 
position. 

The  other  claim  gives  rise  to  a  more  difficult  question, 
as  in  its  nature  it  seems  to  resemble  the  claim  of  a  mandatary 
for  repayment  of  advances  made  by  him  on  his  miandant's 
behalf,  and  such  a  claim  would  not  fall  under  the  Triennial 
Prescription  Act.  But  a  claim  of  exactly  this  nature  has 
been  held  competent  under  the  Debts  Recovery  Act  (Grant 
V  Fleming,  9  K  257),  and  on  the  authority  of  that  case, 
and  bearing  in  mind  that  a  liberal  interpretation  is  to  be 
put  upon  the  words  of  the  statute  (Sandys  v  Lowden  A 
Rawe,  2  R.  (J.C.)  7),  I  am  of  opinion  that  the  objection  must 
be  repelled. 

On  the  merits  of  the  case  I  have  little  to  add  to  the 
findings  in  my  interlocutor.       The  first  purchase  of  stock 

Digitized  by  VjOOQ IC 


66  SHERIFF  COURT   REPORTS.         [Voi.  xxn. 

lamaeuhiu.   was  expressly  authorised  by  the  defender,  and  seeing  that 

Glen  V  Adam,    neither  he  nor  Mr.  Black,  who  was  named  in  his  letter  as 

ocL  18, 1906.     the  person  who  was  to  give  instructions  when   the   trans- 

mamuIxik.     action  was  to  be  closed,  ever  gave  any  instructions  to  that 

effect,   I   do   not  think  the  defender  can   complain   of  the 

pursuer's  action  in  carrying  over  the  stock. 

As  regards  the  second  purchase,  the  pursuer  has  entirely 
failed  to  satisfy  me  that  he  had  any  instructions  from  the 
defender  to  make  it.  The  defender's  written  instructions 
were  limited  to  the  making  of  the  first  purchase,  and  he 
gave  no  additional  instructions.  Nor  is  it  clear  on  the 
evidence  that  Mr.  Black  ever  gave  any  instructions  on  his 
behalf,  but  if  he  did  there  is  no  proof  that  he  had  any 
authority  from  the  defender  to  do  so,  and  the  pursuer,  if  he 
acted  on  instructions  from  Mr.  Black  in  making  the  second 
purchase,  must  be  held  to  have  taken  the  risk  of  their  being 
repudiated  by  the  defender.  The  result  is  that  I  find  the 
defender  only  liable  for  the  loss  and  commission  on  the  first 
purchase,  and,  as  the  amount  which  he  is  due  on  this  footing 
is  less  than  £12,  the  pursuer  is  only  given  expenses  on  the 
Small  Debt  scale.  A.  0.  M.  M. 

For  pursuer — Mr.  Arthur  W.  Allan  (Messrs.  A>:der80n  & 

Allan),  Glasgow. 
For  defender— Mr.  David  Ballantinb,  Glasgow. 


SHERIFF  COURT   OF   WIGTOWNSHIRE. 

No.  21.     Andrew  Kenneth  M*Douall,  Pursuer ;  Rev.  William 
wioTowMHiR..  J.  LowRTE,  Defender, 

^^LoSS?"*'  Property — March  fences — Ovmer  of  glebe. — Held  that 

a  parish  minister  is  the  owner  of  his  glebe  to  the 
effect  that  he  is  bound  to  erect  and  maintain  the 
fences  along  the  marches  of  the  glebe,  conjointly 
with  the  neighbouring  proprietors,  when  called 
upon  to  do  so  by  any  of  them. 

This  was  an  action  by  Mr.  A.  K.  M'Donall,  of 
Logan,  one  of  the  neighbouring  proprietors  of  the 
glebe  lands  of  the  parish  of  Stoneykirk,  against  the 
Rev.  W.  J.  Lowrie,  the  minister  of  that  parish,  to  have 
him  ordained  to  join  with  the  pursuer  in  having  the 
march  fences  between  the  pursuer's  lands  and  the  glebe 
put  into  proper  order.  The  minister  pled  that  he  was 
not  owner  of  the  glebe.  The  judgment  of  the  Sheriff- 
Substitute  (Carthew-Yorstoun)  was  as  follows:  — 
oct.M^ifl06.  Stranraer,  26fA  October,  1905. — Having  considered  the 

8h«riffCABTHBw-  process  and  productions  and  heard  parties'  procurators, 
repels  the  whole  pleas  in  law  stated  for  the  defender,  and 
remits  to  Mr.  John  M'Caig,  Challoch,  Leswalt,  to  examine 
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the   march   fences   between   the   pursuer's    farm   of   North  wiotowMHiM. 
Miknain,  in  the  parish  of  Stoneykirk,  and  the  glebe  of  the     ^^^J^^'" 
parish  of  Stoneykirk,  held  and  occupied  by  the  defender  as     oct.  aTiflos. 
minister  of  that   parish,   and   to  report  to   the   Court   thegherifrcTRTHBw- 
present  state  and  condition  of  said  march  fences,  and  what     yomtouh. 
works  and  repairs  are  needed  to  put  the  same  into  a  proper 
and  sufficient  condition  as  march  fences,  and  the  probable 
expense    of    such    works    and    repairs ;     and    quoad    ultra 
continues  the  cause.  C.  Cabthew-Yobstoun. 

Note. — I  do  not'  think  there  can  be  any  doubt  as  to 
the  competency  and  relevancy  of  the  present  action.  The 
pursuer  owns  lands  adjoining  the  glefoe  of  Stoneykirk  manse, 
and  he  raises  this  action  to  have  the  defender,  the  minister 
of  Stoneykirk,  ordained  to  join  with  him  in  having  the 
march  fences  between  his  land  and  the  glebe  put  into 
efficient  repair.  "A  march  fence  is  the  common  property 
of  the  conterminous  landowners,  and  the  obligation  to  main- 
tain it  arises  out  of  the  common  ownership  "  (Rankine  on 
Landownership,  p.  480-1).  The  whole  question  here  is 
whether  the  minister  is  the  owner  of  the  glebe  or  not.  The 
defender  pleads  that  he  is  not,  and  that  the  heritors  are 
liable  to  maintain  tEe  march  fences  of  the  glebe.  There  is 
no  authority  for  supposing  that  the  heritors  are  liable  to 
maintain  the  march  fences  of  the  glebe.  On  the  contrary, 
Rankine,  in  his  work  on  Landownership,  conjectures  that 
there  is  no  obligation  on  the  heritors  to  maintain  glebe 
fences.  Black  on  Parochial  Ecclesiastical  Law,  3rd  edition, 
p.  160,  thinks  it  is  the  duty  of  the  minister.  Lord  Mon- 
creiff,  in  the  ca«e  of  The  Heritors  of  Aberdour  v  Boddick, 
14th  December,  1871,  10  Macph.  221,  says,  "They  (the 
heritors)  are  not  the  proprietors  of  the  manse,''  and  so  it 
may  be  presumed  that  they  are  not  the  proprietors  of  the 
glebe.  Then  the  question  arises,  is  the  minister  the  owner 
of  the  glebe?  Undoubtedly  he  enjoys  aU  the  privileges  of 
ownership.  He  may  cut  down  trees,  he  may  dig  for  minerals, 
and  he  is  assessed  as  life-renter.  In  the  following  cases 
the  minister  has  been  held  to  be  the  owner  of  the  manse 
or  the  glebe : — Brown  v  Lang^  4  Sh.Ct.Rep.  273 ;  Dunnett  v 
Heritors  of  KUmamocky  21  Sh.Ct.Rep.  260;  Cowan  v  Gordon^ 
6  Macph.  1018.  I  hold,  therefore,  that  the  minister  is  the 
owner  of  the  glebe,  and  as  such  is  bound  to  erect  and  maintain 
the  march  fences  of  the  glebe  conjointly  with  the  neighbouring 
proprietors  when  called  upon  to  do  so  by  any  of  them. 

C.  C.-Y. 

For  pursuer— Mr,  J.  M.  Rankin  (Messrs.  Rankin  &  Affrkn), 
Stranraer. 

For  defender — Mr.  Hugh  Todd,  Stranraer. 
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No.  22. 

DUMBA&TOM- 
BMIEI. 

NorthTritish 
Railway  Co.  « 
HamlltOD,  Ac. 


Dec  6. 1906. 
Sheriir  Blaib. 


SHERIFF  COURT  OF   DUMBARTONSHIRE, 

The   North   British   Railway   Company,   Pursuers; 

Mrs.  Hamilton  and  Another,  Defenders. 

Carriage  of  passengers — Railway  return  ticket — Notice 
of  period  of  validity. — ^A  railway  return  ticket 
referred  for  the  conditionfl  of  the  contract  to  carry 
the  user  to  the  railway  oomp€tny*fl  time  tables  and 
bills.  The  period  of  the  ticket's  validity  was  not 
defined  by  any  bills ;  and  the  only  time  tables  which 
defined  it  at  six  months  were  those  procurable  by 
the  public  at  the  booking  office  on  payment  of 'a 
penny.  In  an  action  against  a  passenger  for  pay- 
ment of  a  fare  in  respect  of  carriage  after  the 
expiry  of  the  period,  held  that  the  condition  limiting 
the  period  was  not  reasonably  made  known  to  the 
public,  and  action  dismissed. 

This  was  an  action  in  the  Small  Debt  Court  for 
payment  of  a  railway  fare,  the  circumstances  of  which 
are  narrated  in  the  following  judgment  of  the  Sheriff- 
Substitute  (Blair): — 

Dumbarton,  6th  December ,  1905. — ^The  Sheriff-Substitute, 
having  heard  parties  and  considered  the  cause,  finds  in  fact 
that  the  defender  Mrs.  Hamilton  purchased  on  8th  October, 
1904,  a  return  ticket  from  Glasgow  to  Clydebank  per  North 
British  Railway;  that  on  19th  July,  1905,  she  travelled  from 
Kilbowie  to  Great  Western  Road  and  presented  the  return 
half,  which  waa  refused  by  the  pursuers  on  the  ground  that 
it  had  expired,  being  more  than  six  months  old;  that  said 
ticket  has  printed  on  it  a  statement  that  it  is  issued  subject 
to  the  conditions  and  regulations  stated  in  ihe  company's 
time  tables  and  bills;  that  validity  for  six  months  only  is  a 
reasonable  condition;  that  such  condition  is  not  stated  in 
the  company's  time  tables  and  bills  available  to  the  public 
without  charge;  that  it  is  only  stated  in  the  company's 
official  time  table,  which  can  only  be  obtained  at  the  price 
of  one  penny  from  the  company;  that  this  method  oi 
acquainting  the  public  with  a  necessary  and  important  con- 
dition of  the  contract  is  unreasonable;  therefore  dismisses 
the  action,  with  5«.  of  expenses  to  the  defenders,  and  decerns. 

P.  J.  BLAra. 

Note. — This  is  an  interesting  case,  and  one  of  considerable 
public  importance,  though  raised  in  the  Small  Debt  Court. 
The  North  British  Railway  Company  sue  Mns.  Hamilton, 
Campsie  View,  Bearsden,  for  the  sum  of  threepence  halfpenny 
in  the  following  circumstances: — On  8th  October,  1904, 
Mre.  Hamilton  purchased  a  tiiird-class  return  ticket  from 
Glasgow  to  Clydebank,  and  on  that  date  presumably  used 
the  outward  half.     She  came  back  by  tramway,  and  on  19th 
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July,  1905,  nine  months  afterwards,  finding  herself  in  Clyde-  ^^^^^*' 
bank  apfain,  returned  home  by  N.B.  train,  and  tendered  the  uorthBriush 
retui-n  half  she  had  purchased  on  8th  October,  1904.  This  SSJSiUmI; 
was  declined  by  the  railway  company,  on  the  ground  that,  DedTiflw. 
under  their  regulations,  it  was  not  then  available,  a  period  sheriffiiAiB. 
of  more  than  six  months  having  lapsed  from  the  date  of 
issue.  They  wanted  her  to  pay  a  third-class  single  fare  from 
Eilbowie  to  Great  Western  Road,  threepence  halfpenny,  which 
she  refused.  The  ticket  has  printed  on  it  the  usual  intima- 
tion that  it  ''is  issued  subject  to  the  conditions  and 
regulations  stated  in  the  company's  time  tables  and  billa" 
I  am  not  sure  these  are  the  exact  words,  for  the  printing  is 
very  much  rubbed  and  indistinct,  but  it  is  to  that  effect. 
The  company's  contention  is  that  it  is  a  reasonable  condition 
to  impose,  that  return  tickets  shall  be  used  within  six  months. 
Mrs.  Hamilton  does  not  dispute  this,  but  she  says  that  the 
public  ought  to  have  proper  intimation  that  six  months  is 
the  limit.  It  is  quite  certain  that  this  ticket  has  not  the 
words,  "  Valid  for  six  months,"  upon  it,  and  if  the  company's 
contention  is  to  be  upheld  they  must  be  prepared  to  show 
that  this  condition  of  six  mouths  is  one  easily  ascertainable 
by  the  public.  There  being  nothing,  therefore,  on  the  ticket 
itself,  the  first  thing  the  purchaser  must  do  is  to  look  at  the 
time  tables  or  bills  publicly  exposed  in  or  near  the  station 
or  elsewhere.  He  does  so,  and  he  finds,  not  a  statement 
that  six  months  is  the  time,  but  that  ordinary  return  tickets 
not  used  within  "  the  prescribed  period  "  will  be  cancelled, 
and  the  amount  forfeited.  Since  this  case  I  have  made  a 
study  of  these  time  tables  or  bills  in  different  stations,  and 
in  none*  did  I  find  any  definite  information  as  to  the  validity 
of  return  tickets  except  these  words,  "  prescribed  period." 
So  far,  therefore,  the  traveller  is  unenlightened  on  this 
important  condition,  and  he  then  goes  to  the  booking-office 
for  information.  He  asks  the  clerk  where  this  alleged  con- 
dition is  stated.  He  replies,  "  In  the  official  time  tables," 
which  can  be  purchased  for  the  price  of  one  penny.  The 
passenger,  therefore,  has  to  pay  one  penny  for  evidence  of 
the  existence  of  this  condition.  Now,  is  this  reasonable  ?  No 
doubt  on  page  137  thereof  the  condition  is  stated,  ambigu- 
ously, and  again  on  page  138 — this  time  quite  clearly — "  The 
return  portion  of  ordinary  return  tickets  between  stations 
on  the  North  British  Railway  will  be  available  for  the  return 
journey  at  any  time  within  six  months  from  the  date  of 
issue."  Later  on  follows  the  exception,  which  I  thought 
existed,  that  ordinary  return  tickets  from  any  North  British 
station  to  Helensburgh,  Craigendoran,  Clyde  piers,  Balloch, 
and  Loch  Lomond  piers  are  available  at  any  time.  Other 
tickets  are,  I  suppose,  available  at  any  time — golfers'  tickets, 
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DOMBAKT05* 


North  British 
Rtulwaj  Oo.  V 
HAmilton,  &c. 

Dec.  671905. 

Bheri  AT  Blair. 


gueet  tickets,  club  tickets,  <fec.  The  return  tickets  from 
Glasgow  to  London,  iaaued  on  and  after  1st  May,  are  usable 
up  till  31st  December,  more  than  six  months.  There  are, 
therefore,  many  exoeptions  in  the  traveller's  experience.  It 
is,  therefore,  in  my  opinion,  all  the  more  necessary  that  a 
reasonable  condition  such  as  this  should  be  reasonably  made 
known  to  the  public.  But  the  only  way  to  obtain  such  infor- 
mation is  to  pay  one  penny  for  it;  and  it  is  not  reasonable 
that  where  there  are  two  parties  to  a  contract  one  should 
have  to  pay  the  other  for  information  as  to  what  the  meaning 
of  the  contract  is.  It  is  very  easy  to  mark  the  ticket  with 
four  words,  "  Valid  for  six  months,''  or  put  that  information 
definitely  in  the  public  time  tables  aad  bills.  It  Is  not 
unreasonable  to  expect  this.  It  is  unreasonable  not  to  do  it. 
Six  months,  as  I  have  said,  is  quite  a  reasonable  condition, 
but  the  expediency  of  that  limit,  as  was  suggested,  has 
nothing  to  do  with  the  Liondon  clearing-house,  which  deals 
only  with  tickets  over  different  lines.  Tickets  on  local 
lines  only  are  cleared — ^if  it  can  be  called  cleared — 
in  the  local  offices  of  each  company.  They  can't  lose 
a  halfpenny  if  the  returns  once  paid  for  are  not  used 
for  years.  If  they  did  they  would  not  sanction  North 
British  tickets  to  the  coast  being  used  at  any  time.  As  I 
hold  that  proper  notice  of  this  condition  was  not  given  to, 
and  was  not  reasonably  obtainable  by,  the  defender,  the 
action  falls  to  be  dismissed.  Both  the  defenders  were  present, 
and  are  entitled  to  some  small  sum  as  expenses,  say,  6s. 

P.  J.  B. 

For  pursuei's — Mr.  David  Ck>GKBUUN,  Dumbarton. 

For  defenders — Party. 


No.  23. 
Lavaruhiri. 

GhUlacher  v 
M'PhRiL 


SHERIFF  COURT  OF  LANARKSHIRE. 

Mrs.   Susan   Conway  or  Gallagher,   Pursuer;   John 

MThail,   Defender. 

Reparation — Care  of  property — Cart  left  in  street— ^on- 
tributary  negligence  of  nine-year-old  child. — The 
defender  left  a  cart  unattended  oh  a  public  street 
with  its  shafts  in  the  air,  and  the  horse's  bellyband 
attached  to  one  of  the  shafts.  Some  children, 
swinging  on  the  bellyband,  brought  down  the  shafts 
of  the  cart  on  the  pursuer's  child,  nine  years  old, 
who  was  either  swinging  herself  or  standing  with 
the  other  children  beside  the  cart.  Held  (rev. 
Sheriff-Substitute)  that,  while  there  was  negligence 
on  the  part  of  the  defender  in  leaving  the  cart  on  a 
public  street  unattended,  the  contributory  negligence 
of  the  child  was  the  main  cause  of  the  accident,  and 
the  pursuer  was  therefore  not  entitled  to  recover 
damages. 

The  facts  of  the  case  are  sufficiently  indicat 
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Lahakksbibb. 


Gallacher  v 
MThalL 


the  judgment  of  the  Sheriff-Substitute  (Boyd)  and  the 
Sheriff-Principal  (Guthrie),  which  were  as  follows: — 

Glasgow,  2lst  Julyy  1905. — Having  heard  parties'  pro-  JuiyMTiwe. 
curators  on  the  evidence  and  made  avizandum,  finds  in  fact  sheriff  botd. 
that  on  11th  October,  1904,  the  defender,  who  is  a  carting 
contractor  at  Park  Street,  Kinning  Park,  Glasgow,  left  two 
carts  at  the  side  of  Park  Street  with  their  ends  resting  on 
the  ground  and  their  shafts  in  the  air ;  that  Park  Street  is 
frequented  by  children  from  a  neighbouring  school ;  that  a 
rope  used  as  a  bellyband  was  attached  to  a  shaft  of  one  of 
the  carts,  and  a  little  girl  caught  hold  of  this  rope  and 
swung  on  it  and  brought  down  the  shafts,  one  of  which  fell 
on  the  head  of  the  pursuer's  child,  Florence  May  Gallacher, 
who  was  standing  by,  and  injured  her :  Finds  in  law  that  the 
accident  occurred  through  the  negligence  of  the  defender  in 
allowing  the  cart  to  remain  in  a  dangerous  position  in  this 
neighbourhood,  and  that  he  is  liable  in  damages  to  the 
pursuer  for  the  injuries  suffered  by  her  child;  assesses  the 
same  at  the  sum  of  £7  sterling,  and  decerns  against  the 
defender  therefor ;  finds  the  pursuer  entitled  to  expenses  on 
the  lower  scale,  modified  to  two-thirds  of  the  taxed 
amount,  &c.  John  Botd. 

Note. — There  was  much  discrepancy  of  evidence  in  this 
case.  Florence  May  Gallacher  (ten),  Sabiua  M^Lachlan 
(twelve),  and  Jeanie  Bradley  (ten)  were  returning  from  school 
together  along  Park  Street,  and  a  number  of  other  children 
from  the  same  school  were  playing  in  and  about 
the  carts.  They  also  stopped  close  to  the  carts. 
Florence  Gallacher  and  Sabina  M'Lachlan  said  that  Jeanie 
Bradley  only  was  swinging  on  the  rope.  Jeanie  Bradley 
said  that  both  Florence  and  she  were  swinging.  On  the 
whole  I  preferred  the  account  of  Florence  and  Sabina.  Mrs. 
M'Kessock  said  she  saw  the  accident,  and  Florence  was 
passing  at  the  tin\e,  and  not  swinging  on  the  rope.  Sarali 
M'Farlane  said  she  saw  Florence  swinging,  but  I  thought 
that  her  evidence  was  not  clear,  and  that  she  was  only 
attracted  to  the  spot  after  she  heard  the  cry  of  Florence 
when  she  was  hurt.  Nor  did  I  think  that  Mrs.  M'Diarmid's 
evidence  was  satisfactory. 

It  appears  to  nie  that  it  was  negligent  of  the  defender 
to  leave  such  a  temptation  as  these  carts  presented  to  chil- 
dren, who  he  knew  were  in  the  habit  of  using  this  street. 
His  carter  left  them  in  the  street  instead  of  pushing  them 
into  the  shed. 

I  thought  the  injury  to  the  child  was  much  exaggerated. 
She  was  stunned  by  the  blow,  but  the  effects  graduaUy 
passed  off,  and  when  Dr.  Hunter  saw  her  a  week  after  the 
accident  I  think  that  all  severe  symptoms  had  passed  away. 
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lakambbikk.    I  thought  there  was  no  comparison  between  the  evidence  of 

^m!p£Sl'     ^r.  Hunter  and  Dr.  West.       The  latter  seemed  to  me  to 

jai7'urioo6.     ^^  ^^^^  random  in  some  of  his  statements,  e,g,,  where  he 

shertffBoTD.    sajs  that  headache  in  children  could  only  arise  from  organic 

lesions.       Dr.   Hunter  appeared  to  be  thoughtful,  careful, 

and  convincing,  and  to  speak  with  a  much  wider  knowledge. 

The  child  Florence  seemed  to  me  to  be  in  very  good  health 

and  quite  self-possessed,  clear,  and  inteUigent.      The  medical 

expenses  were  fully  covered  by  £1.       I  think  this  action 

should  have  been  brought  in  the  Small  Debt  Court.        J.  B. 


Nov.  90, 1906. 
Sheriff  OuTHRii. 


Glasgow,  30th  Notfcmber,  1905. — Having  heard  parties' 
procurators  in  the  appeal  and  considered  the  cause,  finds  that 
on  11th  October,  1904,  the  defender's  foreman,  Alexander 
Livingston,  while  he  was  engaged  with  his  lorry  upon  another 
job,  left  two  carts  tilted  up  on  end  on  the  street  opposite  the 
door  of  the  defender's  cart  shed  in  Park  Street,  Kinning 
Park,  for  about  two  hours ;  finds  that  Park  Street  is  a  back 
street  consisting  largely  of  works  and  workshops  and  partly 
of  dwelling-houses;  finds  that  in  his  absence  some  children 
played  with  the  rope,  which  had  been  used  as  a  bellyband, 
and  was  attached  to  the  shaft  of  one  of  the  carts,  by  swinging 
upon  it;  finds  that  the  pursuer's  daughter  Florence,  then 
nine  years  old,  passed  homewards  from  school  along  Park 
Street  with  two  companions  of  about  the  same  age,  and 
that  the  three  girls  crossed  the  street  to  the  children  so 
swinging  on  the  cart  shaft,  and  one  or  more  of  them  joined 
in  the  sport ;  finds  that,  while  one  of  them  was  swinging,  the 
cart  was  thereby  overbalanced,  and  the  shafts  fell  upon  the 
street,  one  of  them  hurting  the  pursuer's  daughter  rather 
severely;  finds  that  the  defender's  foreman  was  in  fault  in 
leaving  the  carts  on  the  street,  but  that  the  immediate  cause 
of  the  accident  was  the  rashness  or  negligence  of  the  gijrls, 
including  the  pursuer's  daughter,  who  were  old  enough  to 
know  that  the  cart  might  easily  be  overbalanced,  and  that 
they  ought  not  to  meddle  with  it;  therefore  sustains  the 
third  plea  in  law  for  the  defender ;  recalls  the  interlocutor 
of  21st  July  last,  and  assoilzies  the  defender  from  the  action, 
and  decerns;  finds  the  pursuer  liable  to  the  defender  in 
expenses  (including  the  expenses  of  the  appeal),  &c. 

W.    GUTHRIB. 

Note. — The  law  of  contributory  negligence,  as  it  is  called, 
is  stated  by  Sir  Frederick  Pollock  as  follows: — "In  order 
that  a  man's  negligence  may  entitle  another  to  a  remedy 
against  him,  that  other  must  have  suffered  harm  whereof  this 
negligence  is  a  proximate  cause.  Now,  I  may  be  negligent^ 
and  my  negligence  may  be  the  occasion  of  some  one  suffering 
harm,  and  yet  the  immediate  cause  of  the  damage  may  be. 
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not  my  want  of  care>  but  his  own.  Had  I  been  careful  lahamshiek. 
to  begin  with,  he  would  not  have  been  in  danger;  but  hftd  ^||!{^,£'' 
he,  being  so  put  in  danger,  used  reasonable  care  for  his  own  ifoT.H^iw*. 
safety  or  that  of  his  property,  the  damage  would  still  not  sheriirouTHKiB. 
have  happened.  Thus  my  original  negligence  is  a  com- 
paratively remote  cause  of  the  harm,  and,  as  things  turn  out, 
the  proximate  cause  is  the  sufferer's  own  fault,  or  rather 
(since  a  man  is  under  no  positive  duty  to  be  careful  in  his 
own  interest)  he  cannot  ascribe  it  to  the  fault  of  another. 
In  a  state  of  facts  answering  this  general  description  the 
person  harmed  is  by  the  rule  of  the  common  law  not  entitled 
to  any  remedy.  He  is  said  to  be  guilty  of  contributory 
negligence,  a  phrase  well  established  in  our  forensic  usage, 
though  not  free  from  objection "  (Law  of  Torts,  404-5). 
He  quotes  the  dictum  of  Lord  Blackburn — ''  The  received  and 
usual  way  of  directing  a  jury  ...  is  to  say  that  if  the 
plaintiff  could,  by  the  exercise  of  such  care  and  skill  as  he 
was  .bound  to  exercise,  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  cannot  recover/'  and  states  further, 
at  page  406,  explaining  the  effect  of  Lord  Blackburn's 
dictum^  "  that  is  to  say,  he  (the  plaintiff)  is  not  to  lose  his 
remedy  merely  because  he  has  been  negligent  at  some  stage 
of  the  business,  though  without  that  negligence  the  subse- 
quent events  might  not  or  could  not  have  happened;  but 
only  if  he  has  been  negligent  in  the  final  stage,  and  at  the 
decisive  point  of  the  event,  so  that  the  mischief  as  and  when 
it  happens  is  inunediately  due  to  his  own  want  of  care,  and 
not  to  the  defendant's.' 

Upon  the  facts  there  is  no  doubt  that  if  the  children 
had  let  the  cart  alone  it  would  not  have  come  down  and 
hurt  any  of  them.  It  is  an  everyday  occurrence  that  carts 
set  up  on  end  are  left  in  places  where  many  people  pass, 
and  every  one  knows  that  they  are  so  constructed  that  they 
do  not  fall  forward  unless  considerable  force  is  applied  to 
them.  The  police  bye-law  referred  to  in  the  cose  is  not 
made,  I  think,  in  order  to  prevent  danger  of  the  kind  we 
have  here  to  consider,  but  mainly  in  order  to  prevent 
obstruction  in  public  streets.  It  is  probable  that  it  is 
seldom  enforced  in  a  back  street,  such  as  Park  Street,  Einning 
Park,  consisting  largely  of  works,  and  only  in  part  of  dwelling- 
houses.  The  fact  that  the  defender  was  in  breach  of  a  police 
bye-law,  if  it  makes  a  kind  of  presumption  against  him,  does 
not  relieve  the  pursuer  from  the  obligation  of  proving  that 
that  fault  was  the  real  and  proximate  cause  of  the  accident. 

I  doubt  if  it  is  proved  that  the  rope  was  dangling  from 
the  shaft,  and  so  offered  a  temptation  or  invitation  to 
children.       There  are   three   witnesses  to  the  contrary  as 
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LASAiMHiaB.    reliable  as  those  who  said  it  was,  but  I  cannot  regard  this 
^M'SJUi."     ^^  ^^  important  point. 
Nov.aoTwoB.  '^'^®   pursuer's   case   seems    to   depend    on    the  question 

sheriflrouTHin.  whether  her  girl  and  the  other  children  were  old  enough  to 
be  capable  of,  as  it  is  said,  contributing  by  their  own 
negligence  to  the  accident.  She  was  nine  years  old,  and 
was  attending  school  at  some  distance  from  her  home. 
Evidently  she  was  acquainted  with  the  city  and  its  ways, 
and,  like  other  girls  of  her  age,  was  allowed  and  was  quite 
able  to  take  care  of  herself  in  going  about  the  streets.  I 
have  not  referred  on  this  occasion  to  all  the  accident  cases 
relating  to  the  negligence  of  children,  but  I  have  a  clear 
recollection  that  generally,  if  not  always,  the  question  has 
been  about  children  much  younger  than  Florence  Gallacher. 
And  I  do  not  think  that  any  authority  extends  the  privilege 
of  young  children  in  this  class  of  cases  to  a  girl  presumably 
quite  able  to  see  and  understand  the  ordinary  dangers  of 
the  streets,  in  which  I  include  the  risk  of  swinging  on  the 
tram  of  a  cart,  or  standing  beside  those  who  are  swinging 
on  it. 

I  do  not  think  that  the  Sheriff-Substitute  would  have 
decided  as  he  has  done  if  the  defender's  third  plea  had  been 
strongly  urged,  or  if  he  had  not  been  too  much  impressed 
by  the  case  of  Findlay  v  Angus,  1886,  14  R.  312,  on  which 
the  pursuer's  procurator  mainly  founded  his  case.  Upon 
this  case,  which  was  regarded  by  the  Court  as  narrow  and 
very  doubtful,  it  has  to  be  remarked  in  the  first  place  that 
it  is  a  judgment  upon  a  question  of  fact,  and  that  such  judg- 
ments resemble  the  verdicts  of  juries.  They  differ  from 
verdicts  mainly  in  this,  that  while  they  may  be  authorita- 
tive precedents  when  the  facts  and  the  evidence  are  precisely 
the  same  (which  hardly  ever  happens),  they  are  chiefly  of 
value  as  illustrating  the  law  and  the  method  of  applying  it 
to  facts.  They  are  not  so  much  precedents  to  bind  as 
examples  to  be  followed  for  guidance.  My  next  observation 
is  that  Findlay  v  Angus  is  not  an  authority  for  saying  that 
a  girl  of  nine  years  is  to  be  held  as  incapable  of  contributory 
negligence,  for,  although  there  was  a  plea  to  that  effect,  the 
real  question  which  perplexed  the  Court  was  whether  the 
defender  had  taken  proper  precautions  in  the  circumstances 
to  make  the  door  which  fell  safe.  If  one  of  the  boys  who 
climbed  up  and  removed  the  bolt  had  been  injured  by  the 
falling  door,  possibly  the  judgment  would  have  been  different. 
But  it  seems  that  the  girl  who  was  hurt  was  not  only  not 
an  actor  in  removing  the  bolt,  but  that  she  could  not  be 
aware  of  any  danger  or  risk  in  being  near  the  door.  Here 
the  facts  are  different.  The  girl  Florence  was,  if  not  one 
of  the  swingers,  at  least  among  those  actually  swinging  from 
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the  upright  shaft  of  the  cart,  and  she  was  able  to  see  and    uiamwib* 
understand  the  risk  which  she  and  her  companions  incurred.     ^J[!|SS[* 
It  may  not  be  quite  plain  what  was  the  reason  for  the  judg-    yor.liniMfi. 
ment  in  Findlay  y  Angus,      But  I  am  not  satisfied  that  the  sheriff oimnis. 
defender,  who  did  what  was  usual  and  tolerated  in  a  back 
street,  was  bound  to  take  uncommon  precautions  to  prevent 
school  children  from  Being  hurt  through  their  own  pranks. 
The  cart  was,  so  far  as  can  be  inferred  from  the  evidence, 
not  dangerous  to  children  of  more  tender  years,  and  it  is 
unnecessary  to  consider  what  would  be  the  result  if  there  were 
evidence  proving  that  it  was  dangerous  to  such  children,  or 
that  it  is  usual  to  secure  carta,  when  tilted  on  end,  by  other 
means,  such  as  a  supporting  pole  or  board.       It  is  enough 
that  we  know  (at  least  the  contrary  is  not  proved)  that 
carts  in  that  position  are  not  dangerous  unless  wilfully  or 
negligently  interfered  with.      I  add  that  it  might  be  different 
if  the  defender  made  a  practice  of  keeping  his  carts  there 
permanently,  that  is  to  say,  not  merely  while  he  was  away 
for  a  short  time  on  an  odd  job.       In  that  case,  however,  the 
police  bye-law  would  probably  be  enforced.  W.  G. 

For  pursuer — Mr.  Alexander  M'Glukk,  Glasgow. 

For  defender— Messrs.  W.  B.  Faulds  &  Gibson,  Glasgow. 


SHERIFF  COURT  OF  MIDLOTHIAN. 

Andrew  Robertson,  Pursuer;   M'Ghegob  and 

Campbell,  Defenders, 

Loan — Rtpttition  of  money  advanced  under  illegal  con- 
tract — Moneylenders  Act,  1900 — Kes  judicata — Title 
to  sue. — Held  that  money  advanced  in  loan,  but  not 
recoverable  under  the  Moneylenders  Act  of  1900 
owing  to  the  lender  not  being  registered,  was 
recoverable  in  an  action  at  the  lender's  instance 
at  commou  law;  and  a  decision  prcmouuced  under 
the  Act  assoilzieing  the  borrowers  from  a  claim  by 
the  individual  lender's  firm  founded  on  bills  and 
agreements  held  not  ret  judicata  in  an  action  at 
the  individual  lender's  sole  instance. 

The  circumstances  under  which  the  questions 
in  this  case  arose  are  fully  stated  in  the  judgments  of 
the  Sheriff  and  Sheriff-Substitute,  which  were  as 
follows:  — 

Edinburgh,  Wth  November,  1906. — The  Sheriff-Substitute, 
having  heard  counsel  for  the  parties,  and  having  considered 
the  closed  record,  productions,  and  whole  process,  repels  the 
third  plea  in  law  far  the  pursuer,  and  the  second,  third,  and 
fourth  pleas  in  law  for  the  defenders ;  allows  the  parties  a 
proof  of  their  respective  avermentfi  as  to  the  advances  of 


No.  24. 

MlDLOTBIAll. 

Bobeitson  v 
M'Oregor,  kc 


Nov.  11. 1 


Sheriff 
Hbxmmoh. 
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MiDAOTHiAs.    money  sued  for,  and  to  the  pursuer  a  conjunct  probation, 
iro^S^"tL    ^^^  ^^^  ^  proceed  at  a  diet  to  be  afterwards  fixed. 
Nov.lTieoD.  ^'  Edward  Henderson. 

sh^ff  Note. — In  November,  1904,  an  action  at  the  instance  of 

SNDBB80K.    .,  ^j^^  Exchango  Loan  Co.,  429  Lawnmarket,  Edinburgh,  and 
•Andrew   Robertson,   accountant   there,   eole  partner   of  and 
trading  in  name  of  said  company,  as  such  partner  and  as  an 
individual,''   was   raised   against   the   present  defenders   for 
the  sum  of  £17  17s.  lOd.  sterling,  with  interest  on  the  sum 
of  £14  16s.  sterling  at  the  rate  of  5  per  cent,  from  the  date 
of  citation.     The  condescendence  annexed  to  the  petiti<Hi  set 
forth  (1)  that  the  defenders  had  granted  the  pursuer  on  18th 
December,  1903,  a  bill  for  £6  lOs.  sterling,  for  value  received  ; 
and  (2)  that  the  same  defenders  had,  on   13th  July,   1904, 
granted   another    bill   for    £8    6b.    sterling,    also   for   value 
received,    which    two   bills    together   make  up    the    sum   of 
£14  16s.  mentioned  in  the  prayer  of  the  petition,  the  balance 
of  the  sum  sued  for  being  interest  on  these  bills  as  contracted 
for  under  relative  agreements  signed  of  even  date  with  the 
bills.     The  pursuers  pleaded  that  the  defenders  were  resting 
owing  and  justly  due  to  them  the  sums  in  said  bills,  and  the 
interest  accrued  in  virtue  of  the  bills  and  of  the  relative 
agreements.     Defences  were  lodged  by  the  present  defenders 
in  that  action,  in  whioh,  as  originally  framed,  they  merely 
called  for  production  of  the  bills  and  agreements  founded  on, 
and  admitted  that  £1  19s.  9d.  sterling,  with  which  the  pur- 
suers  credited   them,   had   been    paid   towards   the   interest 
alleged  to  be  due  under  the  agreements  relative  to  the  bills. 
At   that  time  the  defenders'   sole  plea  in   law  was,   ''The 
material  averments  of  the  pursuers  being  unfounded  in  fact, 
the  defenders  are  entitled  to  absolvitor."     Subsequently,  on 
adjustment  of  the  record,   the  defenders  averred  that  the 
bills  and  agreements  founded  on  had  been  vitiated  by  material 
alterations  having  been  made  on  them  after  they  had  been 
signed  by  them  and  handed  to  the  pursuers,  said  alleged 
vitiations  being  in  consequence  of  Andrew  Robertson's  name 
being  added  to  that  of  the  ''  Exchange  Loan  Co.,"  whidi  was 
his  registered  trade  name  as  a  moneylender  under  the  Money- 
lenders Act,  1900,  and,  further,  that  the  transactions  were 
harsh  and  unconscionable  in  the  sense  of  that  Act.     Upon  the 
reoord,  as  closed  upon  the  adjustments  of  parties,  and  after 
hearing  counsel,  I,  on  3rd  January,  1906,  repelled  the  pleas 
in  law  for  the  defenders  based  upon  the  alleged  vitiation  of 
the  bills  and  agreements,  and  that  judgment  was  taken  by 
appeal  to  the  Sheriff-Principal.     When  the  appeal  was  first 
heard  by  the  Sheriff  the  defenders  adopted  a  fresh  ground 
of  defence,   to  the  effect  that  at  the  time  when  the  bills 
and  agreements  sued  on  were  granted  the  pursuer  Robertson 
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had  oeased  to  be  a  registered  moneylender.  An  amendment 
of  the  record  was  thereupon  allowed,  and,  by  minutee  Nos. 
15,  16,  and  17  of  process,  mutual  amendments  were  made 
by  the  pursuers  and  defenders  respectively,  and  the  same 
were,  on  20th  February,  1905,  allowed  to  be  added  to  the 
record. 

The  Sheriff,  after  having  heard  counsel  for  the  parties 
upon  the  record  as  now  amended,  sustained  the  fourth  plea 
in  law  for  the  defenders,  which  wa« — "  The  said  bills  and 
agreements,  having  been  entered  into  in  breach  of  sec.  2, 
snb-sec.  (c),  of  the  Moneylenders  Act  of  1900,  are  null  and 
void,  and  absolvitor  should  be  pronounced,"  and  assoilzied 
them  from  the  conclusions  of  the  libel,  and  found  them 
entitled  to  expenses.  Thereafter,  on  2l8t  June,  1905,  Andrew 
Robertson  raised  a  Small  Debt  summons  against  M*Gregor 
and  Campbell,  the  defenders  in  the  proceedings  above  recited, 
in  which  he  asked  for  decree  for  two  sums  of  money  alleged 
to  have  been  advanced  by  him  to  the  defenders,  the  first 
sum  of  £6  10s.  being  averred  to  have  been  advanced  as  at 
18th  December,  1903,  and  the  second  of  £8  Gs.  on  13th  July, 
1904,  the  dates  respectively  of  the  bills  sued  for  in  the 
original  action.  Credit  was  also  in  this  summons  given  for 
the  £1  19s.  9d.,  which  the  defenders  had  previously  admitted 
that  they  had  paid.  At  the  calling  of  the  summons  the 
defenders  appeared  by  an  agent  and  pleaded,  inter  alia,  res 
judicata  in  respect  of  the  Sheriff's  judgment  in  the  former 
action  (reported  21  Sh.Ct.Rep.  285).  On  account  of  the 
importance  of  the  question  raised,  I,  with  the  consent  of 
parties,  remitted  the  cause  to  the  ordinary  roll,  and  a  conde- 
scendence and  defences  were  duly  lodged  and  a  record  made 
up  and  closed.  It  is  on  ^is  record  that  the  present  decision 
has  been  pronounced. 

The  instance  is  that  of  "  Andrew  Robertson,  429  Lawn- 
market,  Edinburgh,''  while  the  defenders  are  the  same  as  in 
the  previous  action.  The  first  article  of  the  condescendeince 
sets  forth  that,  "on  the  application  of  the  defenders  for  an 
advance,  the  pursuer,  on  18th  December,  advanced  to  them 
£6  10b.,  and  on  a  further  application  he,  on  13th  July,  1904, 
advanced  them  £8  6&  Said  sums  were  so  advanced  on  the 
condition  that  they  were  to  be  paid  back."  The  defenders  in 
answer  narrated  the  previous  action  and  the  Sheriff's  decision 
thereon.  Although  there  were  other  averments  for  the 
pursuer  and  answers  for  the  defenders,  those  above  referred 
to  are  all  that  are  involved  in  what  has  been  decided  at  this 
stage  of  the  case.  The  pursuer  pleaded  '^  (2)  The  defenders 
having  received  money  advanced  by  the  pursuer  on  the  faith 
and  understanding  that  a  legal  transaction  was  being  entered 
into  in   regard  to  said  advances,  and  the  said  transaction 
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having  turned  out  to  be  illegal,  the  piu-auer  is  entitled  to 
repayment  of  the  sums  fio  advanced  by  him.''  He  ako  pleaded 
that  (3)  the  defences  were  irrelevant.  The  defenders,  while 
denying  (1)  that  they  were  due  and  resting  owing  the  sums 
sued  for,  pleaded  especially  (2)  "  the  pursuer  having  already 
pursued  two  actions  against  defenders  in  respect  of  the  sums 
now  sued  for  and  the  transactions  now  averred,  and  absolvitor 
having  been  pronounced  in  both  these  actions,  the  matter 
is  res  judicata,  and  the  defenders  are  entitled  to  absolvitor 
with  expenses."  (Note, — At  the  debate  it  was  conceded  that 
there  had  not  been  two  decrees  of  absolvitor  granted  in  favour 
of  the  defenders,  so  one  of  the  decrees  above  narrated  arises 
to  be  discussed  here.)  The  defenders  had  also  two  pleas — 
third  and  fourth — based  on  the  provisions  of  the  Money- 
lenders Act. 

The  plea,  however,  which  was  really  pressed  in  their  behalf 
was  that  of  res  judicata.  In  the  circumstances  as  above  set 
forth  I  am  unable  to  sustain  ih&t  plea.  The  pursuer  in  this 
acti(Mi,  although  he  may  be  the  same  person,  is  not  the  same 
pursuer  as  raised  the  former  one.  That  action  was  at  the 
instance  of  "The  Exchange  Loan  Co.  .  .  .  and  Andrew 
Robertson,  .  .  .  sole  partner,"  &c.  So,  though  the 
defenders  are  the  same  in  both  actions,  the  pursuers  are  by 
no  means  designed  in  the  same  way.  Moreover,  the  claim 
in  the  first  action  was  based  entirely  upon  the  bills  and 
agreements,  and  it  was  because  it  was  so  based  that  the 
pursuers  were  not  allowed  a  proof  of  the  advances  of  the 
money  independent  of  the  bills  and  agreements.  This  action, 
on  the  other  hand,  is  laid  entirely  upon  the  facts  that  the 
defenders  have  received  advances  of  £6  10s.  and  £8  68.  from 
the  present  pursuer,  and  have  not  repaid  the  same. 

The  defenders  contend  in  addition,  however,  that  the 
advances  alleged  having  been  undeniably  made  by  a  one- 
time registered  moneylender  when  he  was  no  longer  on  the 
register,  the  whole  transaction  is  null  and  void,  and  that 
the  pursuer  cannot  get  back  even  his  own  money  should  he 
succeed  in  proving  that  he  did  advance  it  to  them.  This 
contention  is  based  both  upon  the  terms  of  the  Moneylenders 
Act,  sec.  2,  sub-sec.  (c),  and  upon  the  reading  which  they 
put  upon  the  expressions  used  by  the  Sheriff  in  the  note  to 
his  interlocutor  of  23rd  February,  1905,  which  reading  is 
that  all  transactions  entered  into  by  the  pursuer  in  connection 
with  the  loan  of  money  while  he  had  ceased  to  be  registered 
as  a  moneylender  are  null  and  void.  In  this  nullity  and 
voidness  the  defenders  would  include  the  handing  of  money 
to  them,  and  they  therefore  refiise  to  make  repayment  of 
any  money  which  they  may  eventually  be  proved  to  have 
received  from  the  pursuer.     I  cannot  agree  with  this  con- 
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struction,  either  of  the  Sherififs  interlocutor  or  of  what  he 
sajs  in  his  note.  I  have  already  pointed  out  that  the  inter- 
locutor wmply  sustains  the  fourth  plea  in  law  for  the 
defenders,  the  term^  of  which  I  have  quoted  above.  In  his 
note  the  Sheriff,  after  narrating  the  provisions  of  sec.  2  of 
the  Moneylenders  Act,  says,  '*  It  cannot,  I  think,  be  doubted 
that  these  bill  transactions  were  transactions  of  the  nature 
contemplated  by  that  sub-section  "  (sub-sec.  (c)  ).  Later,  he 
observes — "  When  to  do  a  thing  is  forbidden  by  Act  of  Parlia- 
ment, it  seems  to  me  necessarily  to  follow  that  it  is  null 
and  void  when  it  is  done,  although  a  penalty  may  also  be 
attached  to  the  doing  of  it."  These  are  the  only  passages 
upon  which  the  defenders  can  possibly  found  their  contention 
that  the  Sheriff  has  distinctly  decided  that  everything  which 
passed  between  the  pursuer  and  the  defenders  is  null  and 
void.  The  expressions  used  do  not,  to  my  mind,  convey  any- 
thing more  than  that  the  bills  and  agreements  entered  into 
by  the  pursuer,  when  he  was  unregistered,  were  null  and 
void,  and  could  not  be  founded  on  in  any  Court  of  law. 
The  pursuer  has  accepted  that  ruling,  and  no  longer  mentions 
his  bills  and  agreements.  He  only  asks  for  his  own  money 
back  again,  and  to  this  I  think  he  is  entitled.  As  before 
stated,  it  is  part  of  the  history  of  the  former  action  that, 
when  it  seemed  certain  that  the  bills  and  agreements  would 
fall  to  be  set  aside  under  the  statute,  the  pursuers  moved 
for  a  proof  of  the  advance  of  the  sums  now  sued  for,  and 
this  was  refused  by  the  Sheriff,  as  the  action  was  laid  upon 
the  bills  and  agreements  only  and  not  on  money  advanced. 

On  the  whole  questions  argued  to  me  I  am  of  opinion 
(1)  that  this  action  is  not  barred  by  the  plea  of  res  judicata, 
the  pursuers  in  the  two  actions  not  being  the  same,  and  the 
grounds  of  action  being  also  different ;  and  (2)  that  the  point 
as  to  whether  the  advances  of  money  to  the  defenders  were 
null  and  void,  and  the  money  therefore  not  recoverable  by 
action,  has  not  been,  and  was  not  intended  to  be,  decided  by 
the  Sheriff  in  his  judgment  in  the  former  action.  If  I  am 
right  in  these  views,  it  then  follows  that  the  whole  matter 
is  still  open  for  decision,  and  I  am  clearly  of  opinion  that 
it  would  be  inequitable  that  this  pursuer  should  be  deprived 
of  the  right  to  prove  that  those  defenders  have  money  of  his, 
of  which  he  is  entitled  to  demand  repayment.  I  have  there- 
fore allowed  him  the  proof  asked  for.  A.  Ed.  H. 

The  defenders  having  appealed  to  the  Sheriff- 
Principal,  the  following  interlocutor  was  pronounced: — 

Edinburoh,  ith  December,  1905. — ^The  Sheriff,  having 
heard  counsel  for  the  parties,  and  having  considered  the 
appeal,  adheres  to  the  interlocutor  of  the  Sheriff-Substitute 
now  appealed  against,  and  disnusses  the  appeal;  finds  the 
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HiDi^THiAR.  defendere  liable  to  the  pursuer  in  the  expenses  of  the  appeal, 
&c. ;  qtioad  ultra  remits  the  cause  to  the  Sheriff -Substitute 
to  proceed  therein.  C.  C.  Magonoohib. 

Note, — I  entirely  agree  with  the  Sheriff-Sulistitute  in 
thinking  that  the  question  raised  here  is  not  res  judicata, 
and  I  do  not  think  it  necessary  to  add  anything  to  what  he 
has  said  with  regard  to  the  media  cancludendi  being  different 
— the  circumstance  on  which  I  wish  to  base  my  judgment.  I 
must,  however,  say  something  on  another  view  of  the  case 
which  has  been  stated  by  the  defenders.  They  maintain  that 
in  a  former  case  I  have  decided  that,  as  the  advances  alleged 
to  have  been  made  were  made  by  a  person  who  had  been  a 
registered  moneylender,  but  who  had  then  ceased  to  be  on 
the  register,  the  whole  transactions  between  them  and  the 
pimauer  were  null  and  void,  and  that  so  completely  that, 
assuming  the  pursuer  oould  prove  that  the  defenders  had 
actually  got  an  advance  of  cash  from  him,  he  oould  not  even 
get  back  his  own  money.  Neither  my  interlocutor  nor  the 
note  appended  to  it  affords  any  ground  for  saying  that  such 
was  the  effect  of  my  judgment.  The  case  referred  to  was 
founded  entirely  upon  certain  bills  and  agreements,  and  it 
was  pleaded  that  those  bills  and  agreements  were  null  and 
void,  looking  to  the  terms  of  the  Moneylenders  Act,  and  I 
sustained  that  plea>  but  stated  that  I  assoilzied  the  defenders 
'^  from  the  conclusions  of  the  libel  as  laid,"  i,e.,  from  all 
claims  founded  on  the  bills  and  agreements.  I  went  further, 
moreover,  and  refused  to  allow  the  pursuer  a  proof  of  the 
advances  of  money  now  sued  for,  on  the  ground  that  the 
action  was  laid  on  the  contract  averred  alone,  and  not  on 
the  averment  that  money  had  been  advanced.  In  my  note 
I  further  expressly  stated  that  I  did  not  decide  any  of  the 
other  questions  which  were  raised  by  the  pleadings,  some 
of  which  had  been  decided  by  the  Sheriff-Substitute,  who 
had  not  the  plea  I  sustained  before  him.  I  made  myself  thus 
clear  in  my  note,  because  I  foresaw  that  the  present  question 
might  possibly  arise  in  the  future,  and  I  was  anxious  not  to 
appear  to  have  expressed  any  opinion  upon  it  before  the 
necessity  to  do  so  arose.  I  must  therefore  now  consider  the 
defenders'  pleas  Nos.  3  and  4  (which  proceed  on  the  assump- 
tion that  the  pursuer  will  be  able  to  prove  the  adranoes 
averred  on  record),  viz.,  that  as  the  bills  and  agreements  are 
nuU  and  void,  the  defenders  are  entitled  to  retain  money 
which  ex  hypothesi  they  got  from  the  pursuer  on  loan,  and 
that  he  has  no  legal  claim  upon  them  for  restitution. 
Whether  the  advances  were  made  is  matter  for  proof,  but> 
assuming  that  to  be  proved,  I  certainly  do  not  feel  myself 
anxious  to  ''yield  assent  to  a  proposition  which  would  be 
productive  of  a  result  so  inequitable,"  to  use  the  words  of 
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Lord  President  Inglk,  in  a  case  which  raised  a  somewhat 
similar  question  (Guthbertsan  v  Lawson,  20th  July,  1870, 
8  Maoph.  1073).  In  that  csae  a  man  had  sold  potatoes  by 
the  Soots  acre,  and  the  purchaser  got  delivery,  but  refused 
pajrment  on  the  ground  that  the  contract  was  null  and  void 
under  the  Weights  and  Measures  Acts.  The  Court  there 
held  that,  although  it  could  not  enforce  the  contract,  the 
seller  was  entitled  to  recover  the  market  value  of  the  potatoes 
as  at  the  date  of  delivery.  The  Lord  President  said,  "No 
doubt  the  Court  cannot  enforce  performance  of  an  illegal 
contract,  and  in  turpi  cauaa  melior  est  conditio  possidentis, 
but  there  is  no  turpitude  in  a  man  selling  his  potatoes  by  the 
Scots  and  not  by  the  imperial  acre ;  and,  although  he  cannot 
sue  for  implement  of  such  a  contract,  I  know  of  no  authority, 
in  the  absence  of  turpis  causa,  to  prevent  the  pursuer  from 
recovering  the  market  value  of  the  potatoes  at  the  date  when 
they  were  delivered  to  the  defender.  That  is  not  suing  upon 
the  contract."  The  Court  there,  holding  that  the  contract 
was  null  and  void,  assisted  the  pursuer  to  put  things  into 
exactly  the  same  position  as  they  were  in  before  the  illegal 
contract  was  entered  into.  Here  also  there  is  no  turpitude 
in  the  pursuer  advancing  money  to  the  defenders,  and  the 
question  is  whether  there  is  anything  in  the  Moneylenders 
Act,  1900,  to  f<M*ce  me  to  sustain  the  view  that  the  defenders, 
assuming  the  advances  are  proved,  are  entitled  to  be  enriched 
at  the  pursuer's  expense,  no  authority  for  such  a  proposition 
existing  elsewhere.  I  have  very  carefully  considered  the 
various  sub-sections  of  sec.  2,  where  the  statutory  enactment 
which  is  averred  by  the  defenders  can  alone,  if  anywhere, 
be  found,  and  I  am  imable  to  find  anything  beyond  this,  that 
written  contracts  entered  into  without  all  the  conditions  of 
the  Act  having  been  complied  with  are  nuU  and  void.  The 
bills  and  agreements  which  constituted  the  contract  founded 
on  in  the  former  action  have  been  held  to  have  been  illegally 
entered  into,  and  therefore  the  Court  cannot  enforce  the 
contract,  but  I  am  not  now  asked  to  do  so;  all  that  I  am 
asked  to  do  ia  to  enable  the  pursuer  to  get  back  his  own 
money.  To  refuse  that  request  would,  in  my  opinion,  be  to 
bring  about  the  same  inequitable  result  as  would  have  been 
brought  about  in  Cuthbertson's  case  had  the  purchaser  of  the 
potatoes  been  allowed  to  keep  the  defender's  property  without 
paying  for  it  at  the  market  rate  of  the  day  that  the  illegal 
contract  was  entered  into.  I  cannot  bring  myself  to  believe 
that  the  Legislature  intended  to  put  moneylenders  into  such 
an  extremely  hard  position  as  they  would  be  in  if  they  were 
not  only  to  lose  all  benefit  from  their  contract,  and  to  be 
liable  to  very  large  fines  or  imprisonment,  or  both,  but  also 
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MiDLoraiAK.    to  eorich   their   creditors   by   tbe   amount   that    they   had 
actually  paid  out  of  pocket 

The  third  and  fourth  pleas  for  the  defenders  are  not  well 
stated,  and  would  appear  to  refer  to  the  bill  and  agreement 
transactions,  which  have  already  been,  held  to  be  null  and 
void.  If,  however,  they  are  intended  to  mean  that  the  mere 
fact  of  an  advance  having  been  granted  by  a  moneylender 
when  he  was  unregistered  is  in  law  sufficient  to  prevent  his 
obtaining  restitution  of  hifi  own  money,  I  cannot  assent  to 
the  proposition,  and  I  therefore  think  that  the  Sheriff- 
Substitute  has  rightly  negatived  those  pleas,  and  that  th^ 
only  question  remaining  is  whether  in  point  of  fact  the 
defenders  got  in  loan  from  the  pursuer  the  money  that  he 
says  they  did.  To  determine  that  question  it  is  necessary 
that  there  should  be  a  proof. 

I  should  perhaps  add  that  the  case  of  the  Victorian 
BoAflMford  Syndicate,  Ltd,  v  Bott,  8th  August,  1905,  21 
T.L.R.  742,  decided  by  Mr.  Justice  Buckley,  does  not  appear 
to  me  to  touch  the  present  case.  The  ground  of  judgment 
in  the  only  part  of  the  case  which  could  possibly  affect  the 
question  was  that  the  defendant  (who  was  a  moneylender 
suing  a  counter  claim)  was  suing  upon  a  contract,  illegal 
under  the  Moneylenders  Act,  and  that  the  Court  could  not 
give  any  effect  to  such  a  contract.  No  question  arose  as 
to  the  defendant's  right  to  get  back  money  which  he  had 
advanced  to  the  plaintiffs.  C.  C.  M. 

For  pursuer — Mr.  Forbes,  advocate,  inRtructed  by  Mr.  R. 

Broatch,  Edinburgh. 
For  defenders— Mr.  Inobam,  advocate,  instructed  by  Messrs. 
Bar  SON  &  Grant,  Edinburgh. 


SHERIFF  COURT  OF   PERTHSHIRE. 
No.  25.     Greiq  Brothess,  Pursuers ;   R.  M.  Greig,  Defender. 
PsETHiHima.  Partnership — Goodwill — Right  of  ex-partixer  who   has 

®"*'(S3£'*"*  *^^^  ^**  interest  in  fimCs  goodwill  to  advertise  his 

—  former    connection   with   it — "  Senior    partner.'" — 

Two  brothers  had  been  copartners  in  a  business  with 
equal  rights.  The  elder  brother  retired  from  the 
business,  and  the  remaining  partner  acquired  the 
partnership  assets,  including  the  goodwill,  with  the 
right  (which  Jhe  exercised)  to  continue  the  business 
in  the  firm-name.  The  elder  brother  having  begun 
business  next  door  in  his  own  name,  and  advertised 
himself  as  ''late  senior  partner"  of  the  firm,  the 
younger  brother  sued  to  have  such  advertisement 
interdicted,  on  the  groimd  that  the  word  "  senior  " 
conveyed  unfairly  a  suggestion  that  the  elder 
brother  had  been  a  predominant  partner  of  the  dis- 
solved firm.  Held  that  the  words  "  senior  partner  " 
had  no  legal  and  no  definite  popular  significatiofi, 
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and  that  the  defender,  on  account  of  his  seniority    PBaTMHiu. 
in  years  over  his  brother  and  late  copartner,  was  oreig  Brothcw » 
entitled   to   describe   himself  as  the   'Mate  senior         -^'' 
partner,"  and  action  dismissed  as  irrelevant. 
Process — Interdict — Scope     of     interdict     cation. — ^An 
action  of  interdict  (without  declarator)  held  a  com- 
petent form  of  process  in  which  to  try  a  question 
between   two   who  had   been   copartners,    whether 
one  of  them  who  had  sold  the  goodwill  to  the  other 
could  thereafter,   in  trade  competition  with   him, 
hold  himself  out  to  the  public  as  the  "late  senior 
partner  " — a  title  to  which  the  complaining  partner 
himself  made  no  claim.     Observations  on  the  scope 
of  an  action  of  interdict. 

Greig  Brothers,  drapers  and  clothiers,  Watergate, 
Perth,  and  Lindsay  Greig,  the  sole  partner  thereof, 
sought  to  have  his  brother,  Robert  Morton  Greig, 
draper,  Watero^ate,  Perth,  interdicted  from  "  setting 
forth  by  advertisement  .  .  .  that  he  had  been  senior 
partner  of  the  firm  of  Greig  Brothers,  or  any  statement 
to  that  effect."  The  brothers  had  been  copartners, 
with  equal  rights,  in  the  business  of  Greig  Brothers. 
The  partnership  "was  dissolved  on  12th  June,  1903,  by 
the  defender  retiring  therefrom,  the  pursuer,  Lindsay 
Greig,  acquiring  the  whole  assets,  including  the  good- 
will, and  carrying  on  the  business  for  his  own  behoof. 
The  defender  set  up  business  as  a  draper  next  door 
to  the  pursuers*  premises,  and  in  his  trade  advertise- 
inents  described  himself  as  "  late  senior  partner,  Greig 
Brothers."  The  pursuer  averred  that  "the  defender, 
by  illegally  and  wrongfully  persisting  in  advertising 
himself  and  setting  out  that  he  was  late  senior  partner 
of  Greig  Brothers,  has  injured  and  is  injuring  the 
pursuers'  business,  and  the  protection  of  the  Court  is 
necessary  " ;  and  pleaded,  inter  alia,  "  (2)  the  statement 
complained  of  being  untrue,  unwarrantable,  and 
illegal,  and  to  the  prejudice  of  the  pursuer,  he  is 
entitled  to  obtain  interdict  thereof  " ;  "(4)  the  pursuer, 
the  said  Lindsay  Greig,  having,  inter  alia,  acquired 
the  goodwill  of  said  partnership  of  Ghreig  Brothers,  is 
entitled  to  have  the  defender  restrained  from  setting 
forth  the  untrue  statement  that  he  is  'late  senior 
partner,  Greig  Brothers.*  "  The  defender  averred  (and 
it  was  admitted)  that  he  was  the  elder  brother  of  the 
pursuer,  Lindsay  Greig,  and  pleaded,  inter  alia^  "  (2) 
the  pursuers'  statements  are  irrelevant  and  insufficient; 
(3)  the  acts  complained  of  being  within  the  defender's 
right,  the  petition  should  be  refused,  with  expenses." 
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PBBXBflHiu.  The  Sheriff-Substitute  (Sym)  granted  interim  inter- 

Greigftrjthenr  ji^t  ou  the  presentation  of  the  petition  until  the  calling 

—        of  the  cause,  and  then  recalled  it  on  caution  being 

found  by  the  defender.    After  debate,  his  lordship  gave 

judgment  as  follows: — 

Feb.w^ii»6.  Pbrth,    IStk    February,    1905. — ^The    Sheriff-Substitute, 

Sheriff stm.     halving  considered  the  cause,  dismisses  the  application;  finds 

the  pur-suer  liable  in  expenses  on  the  lower  scale,  &c. 

John  DAvro  Stm. 
^ote. — Between  1895  and  1898  Robert  Mortxm  Greig  and 
Lindsay  Greig,  his  younger  brother,  carried  on  business  in 
the  Watergate  of  Perth  as  partners.  The  business  was  that 
of  drapers  and  clothiers.  They  carried  it  on  under  the  name 
Greig  Brothers.  It  is  understood  that  th^  business  is  an  old 
one,  and  has  long  been  favourably  known  in  town  and 
county.  On  20th  January,  1898,  on  the  narrative  that  they 
had  carried  on  business  as  Greig  Brother*  since  1895,  the 
brothers  entered  into  a  minute  of  agreement  of  partnership. 
They  were  proprietors  equally  of  the  two  shops  in  the  Water- 
gate of  Perth,  and  also  of  a  dwelling-house  there.  Hieir 
minute  of  agreement  agreed  that  the  whole  stock  itnd  assets 
of  the  copartnership,  including  the  heritable  property  above 
mentioned,  belonged  to  them  in  equal  shares.  It  provided 
for  equality  between  them  of  profit  and  loss,  that  each  should 
have  power  to  da-aw  the  same  weekly  sum,  that  eacH  should 
give  the  copartnership  his  entire  services.  In  short,  it  was 
correctly  said  by  Mr.  Stewart,  on  behalf  .of  Lindsay  Greig, 
the  pursuer,  that  equality  is  the  feature  of  the  whole 
agreement.  Differences  having  arisen  between  the  brothers, 
it  was  arranged  that  R.  M.  Greig  should  leave  the  firm, 
receiving  a  sum  of  money  (understood  to  be  £398  lOs.  6d.) 
as  his  share.  A  minute  of  dissolution  (No.  15  of  process) 
sufficiently  shows  the  terms  on  which  the  copartnery  was 
dissolved.  It  bears  that  the  firm  was  dissolved  by  mutual 
consent  at  12th  June,  1903,  by  R.  M.  Greig  retiring  from 
it;  "the  said  Lindsay  Greig  haa  acquired  the  whole  assets 
of  the  copartnership,  and  is  to  carry  on  the  business  for  his 
own  behoof,  and  he  alone  is  authorised  to  receive  debts  due 
to  the  dissolved  firm."  This  notice  was  advertised  in  the 
Gazette,  At  the  same  time  an  agreement  of  dissolution  was 
prepared  and  revised  in  draft,  but  it  has  never  been 
executed,  because  of  a  difference  about  a  matter  of  the 
expenses  of  preparing  it.  What  R.  M.  Greig  did  thereafter 
was  to  acquire  or  lease  a  shop  in  Watergate  close  to  the  old 
business  premises,  and  start  business  there.  It  is  admitted 
that  he  was  entitled  to  do  that.  In  advertisements  he  holds 
himself  out  to  the  public  and  the  customers  who  had  been 
wont  to  deal  with  the  old  firm  as  their  "  old  friend,"  and  makes 
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sundry  suggestions  intended  to  be  favourable  to  himself  at  .  pjembhikk. 
the  expeuae  of  the  business  which  his  brother  now  carries  on,  ®"*«(f^J**'"''  ^ 
which  are  not  difficult  to  understand.  But  the  only  thing  peb-ISTiw^. 
cooorplained  of  in  this  action  i«  that  in  his  advertisements  and  gheriffSTu. 
biU  heads  he  describes  himfielf  as  ''  late  senior  partner,  Greig 
Brothers."  Now  "Greig  Brothers"  is  the  name  of  his 
brother's  business.  He  would  be  quite  entitled  to  say  "  late 
partner,  Greig  Brothers."  The  complaint  is  that  the  word 
**  senior  "  qualifies  the  word  "  pfi-rtner,"  and  conveys  unfairly 
a  suggestion  that  he,  who  had  had  only  an  equal  share  in 
Greig  Brothers,  had  been  really  a  "  predominant  partner," 
and  is  fiie  one  who  is  now,  on  that  ground,  the  more  likely 
to  deserve  the  public  support  and  to  be  able  to  satisfy  the 
requirements  of  the  public  and  the  old  customers.  On  the 
other  hand,  it  is  said  that  it  is  true  that  he  was  the  senior 
partner  because  he  was  the  elder  brother,  and  that  it  is  quite 
according  to  the  ordinary  use  of  language  that  the  elder  man 
should  be  called  the  senior  partner.  The  Sheriff-Substitute 
does  not  intend  to  give  any  opinion  favourable  to  the  latter 
contention  as  applicable  to  a  case  in  which  the  point  may  be 
deliberately  tried  in  an  appropriate  process.  A  young  man 
who  takes  into  a  business  a  man  much  his  senior  is  often 
called  the  senior  partner.  But  this  is  a  question  of  pre- 
ventive jurisdiction.  It  is  thought  impossible  to  decide  in 
an  interdict  .that  R.  M.  Greig  may  not  assert  that  he  was 
formerly  senior  partner  of  Greig  Brothers.  If  R.  M.  Greig 
is  wrong,  that  will  have  to  be  tried  in  more  formal  proceed- 
ings, and  probably  with  a  declaratory  conclusion.  In  reaching 
this  result  the  Sheriff-Substitute  does  not  proceed  upon  the 
English  authorities  quoted,  but  rather  on  what  he  thinks  the 
principles  applied  to  the  remedy  of  interdict  in  our  own 
law.  J.  D.  S. 

The  pursuers  appealed  to  the  Sheriff  (C.  N. 
Johnston),  whose  decision  was  as  follows: — 

Perth,    27th   March,    1906. — The    Sheriff   sustains    the  March  27.  woe. 
second  plea  in  law  for  the  defender  j  quoad  ultra  affirms  the        sheriff 
Sheriff-Substitute's  interlocutor  of  18th  February,  1906,  and 
decerns;  finds  the  defender  entitled  to  additional  expenses, 
to  be  included  in  the  account  already  allowed  to  be  given  in. 

Christophbr  N.  Johnston. 

Note. — I  am  unable  to  adopt  the  Sheriff-Substitute's 
ground  of  judgment  in  this  case.  I  understand  that  he  has 
dismissed  this  action  as  not  being  a  competent,  or  at  least 
suitable,  form  of  process  in  which  to  determine  the  question 
at  issue.  Interdict,  he  states,  is  a  form  of  preventive  juris- 
diction. But,  as  it  seems  to  me,  the  object  of  this  action 
is  "  prevention,"  and  nothing  more.  There  is  no  competition 
for  the  title  of  senior  partner  of  the  late  firm.    The  pursuer 
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pbrthuiu.    asserts  do  right  to  it  himself.     Had  he  done  so  the  proposi- 

oi^^s^Bg***" »  tion  might,  no  doubt;  have  been  mainteinable  that  he  must 

MarchsT  18Q&   ©s^fi-blish  hifl  own  right  by  declarator.     Further,  the  matter 

Sheriff       ^^  ^^^  which,  ou  the  assumption  tihat  the  pursuer  was  right, 

JoHHfTOH.      required  prompt  action,  and  justified  the  adoption  of  a  form 

of  process  in  which  an  immediate  order  could  be  obtained. 

The  injury  of  which  the  pursuer  complaine  is  not  one  which 

could  abide  the  course  of  a  long  litigation.     Even,  therefore, 

if  I  had  been  of  opinion  that  the  matter  could  not  be  finally . 

determined  in  this  process,  I  should  not  have  dismissed  this 

action,  but  should  have  sisted  it. 

I  confess  I  do  not  appreciate  the  somewhat  scornful  tone 
with  which  the  process  of  interdict  is  often  dealt  with, 
although  I  fully  reoogniee  that  there  is  a  legal  tradition 
which  encourages  that  tone.  It  is  often  stigmatised  as  a 
"  summary  "  process,  and  therefore  "  inappropriate  "  for  the 
decision  of  any  question  of  difficulty  or  importance.  One 
might  suppose  that  the  procedure  was  analogous  to  that  in 
a  Small  Debt  action.  But,  although  the  initiation  of  an  action 
by  an  application  for  interdict  allows  of  an  immediate  interim 
order,  thereafter  the  process  proceeds  with  the  same  measured 
tread  and  ordered  gravity  as  any  other  action  at  law.  The 
record  is  made  up,  adjusted,  and  closed  in  the  same  way  as 
in  any  other  action.  The  process  is  niunbered  and  arranged 
with  the  same  care  and  regularity.  There  are  the  same 
facilities  for  subsequent  debate,  proof,  and  appeal.  No  doubt 
there  are  certain  classes  of  questions  which  are  of  such  a 
nature  that  the  form  of  the  prayer  of  the  initial  writ  in  an 
interdict  does  not  permit  of  the  true  question  being  raised, 
such,  for  example,  as  a  declarator  of  property.  In  such  cases 
a  second  action  may  be  necessary,  even  where  interdict  was 
appropriately  adopted  at  the  outset.  But,  unless  there  are 
such  special  circumstances,  it  appears  to  me  undesirable  to 
drive  parties  to  raise  a  second  action.  Where  the  question 
can  be  determined  in  the  subsisting  process  without  incon- 
venience or  injustice,  I  think  that  the  Court  should  look 
with  jealousy  upon  technical  objections  to  the  form  of  action. 
It  may  be  that,  as  the  case  was  presented  to  the  Sheriff- 
Substitute,  some  question  was  raised  which  he  felt  could 
not  be  disposed  of  in  the  present  process.  But,  at  all  events, 
I  felt  that  I  must  hear  the  case  out  until  some  question  was 
presented  to  me  which  I  felt  I  could  not  dispose  of  in  this 
action. 

The  first  contention  argued,  and  argued  with  great  ability, 
by  the  defender  was  that,  assuming  "senior  partner"  to  be 
a  well-defined  term  like  "sole  partner,"  and  assuming  that 
the  statement  that  the  defender  was  senior  partner  was  false, 
still  the  defender  could  not  be  interdicted  from  so  describing 
himself  in  an  action  at  the  instance  of  the  purchaser  of  the 
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goodwill  of  the  business.       Now,  I  see  no  difficulty  in  deter-    Pbevbbhiwl 

mining  this  question  in  an  application  for  interdict,  however  oreUr  Brothen  v 

initiated.     On  the  merita  of  ihe  question  I  think  that  some 

of  the  English  authorities  are  to  be  received  with  caution, 

owing  to  the  peculiarities  of  Chctncery  jurisdiction  and  the 

English  rules  in  regard  to  special  damage.    I  do  not  propose 

to  review  the  authorities,   which  are  somewhat  conflicting, 

but,  as  at  present  advised,  I.  am  not  prepared  to  assent  to 

the  general  propoeition. 

The  second  proposition  for  the  defender  was  that  "senior 
partner"  has  no  legal  and  no  definite  popular  signification, 
and  therefore  that  it  is  impossible  in  the  circumstances  of 
this  case  to  affirm  that  the  defender's  representation  that 
he -was  "  senior  partner  ^  was  false.  This  again  seems  to  me 
to  be  a  question  that  can  be  determined  as  well  in  this  process 
as  in  aiDj  other,  llie  brothers  were  partners  in  a  business 
of  Greig  Brothers,  which  they  both  entered  at  the  same 
time,  and  they  had  equal  shares.  According  to  Mr.  Stewards 
argiunent,  it  is  impossible  in  such  circumstances  that  there 
should  be  any  senior  partner,  for  he  maintains  that  the  senior 
partner  is  he  who  has  the  largest  interest  in  the  business.  I 
do  not  think  that  this  would  be  generally  assented  to.  If, 
for  example,  there  was  an  arrangement  in  a  firm  that  one 
partner  was  to  open  all  letters  first,  or  to  receive  all  impor- 
tant visitors  who  desired  to  see  one  of  the  firm,  or  to  attend 
and  vote  on  behalf  of  the  firm  in  matters  where  they  had 
one  vote,  or  to  control  the  bank  account,  I  think  that 
person  might  very  well,  and  probably  would  popularly,  be 
regarded  as  the  senior  partner,  although  he  might  not  have 
a  larger  pecuniary  interest  in  the  business  than  his  fellow- 
partners,  lliere  were  no  arrangements  of  the  kind  in  the 
present  case,  however.  The  only  difference  between  the  two 
partners  was  that  of  the  two  brothers  trading  in  ''Greig 
Brothers"  the  defender  was  the  older  in  years.  Now,  it  is 
conceded  that  the  word  "senior"  in  this  relation  has  no 
legally  recognised  meaning.  If  an  express  clause  in  a  contract 
of  copartnery  provided  that  A  should  be  senior  partner,  that 
provision  would  confer  no  legal  right  upon  him  higher  than 
those  enjoyed  by  his  copartners.  I  am  further  of  opinion 
that  the  expression  has  no  very  determinate  popular  significa- 
tion. This  is  not  conclusive  of  the  matter,  however.  It  may 
have  no  determinate  popular  signification,  and  yet  may 
always  indicate  the  possession  of  some  superior  attribute  in 
relati<»i  to  the  business.  Because  one  man  thinks  it  means 
the  partner  who  has  been  longest  in  the  business,  another 
the  partnor  who  has  the  largest  interest,  and  so  on,  it  does 
not  follow  that  a  person  who  possesses  no  attribute  of 
superiority    ol   any   kind   may    describe   himself   as   senior 
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PiRVHBHiBs.    partner.     One  person  may  conflider  that  the  "father"  of  a 
Greig  Srothew  v  ohurch  ifi  the  minister  oldest  in  years,  another  that  it  is  the 
M«n;h27  MOB    "^'^i*^^    longest    ordainod,    another    the    minister    longest 
Bhwiff       licensed,  and  so  on,  but  this  does  not  forbid  an  absolute 
JoMBTOw.      negative  as  regards  a  minister  young  in  years  and  office. 
Now,  had  the  defender  any  attribute  which  might  lead  some 
people  of  reasonable  intelligence  who  knew  the  facts  to  r^ard 
him  as  senior  partner?     I  think  he  had,  in  the  fact  that  he 
was  the  elder  brother  in  a  firm  of  two  brothers.     I  do  not 
affirm  that  the  majority  of  the  more  intelligent  of  the  com- 
munity would  acknowledge  this  claim.     But  I  think  that  a 
fair  prc^ortion  of  the  men  in  the  street,  if  the  case  were 
put   to  them,   would   say   that   the  elder   brother   was   the 
senior  partner.       In  these  circumstances  I  cannot  affirm  that 
the  defender   is   not  entitled   to   consider   and   to  describe 
himself  as  senior  partner  of  the  late  firm.     It  is  all  a  matter 
of  opinion.     If  the  defender  thinks  he  was  senior  partner, 
then  he  is  at  liberty  so  to  describe  himself,  unless  it  can 
be  shown  that  this  description  of  himself  is  what  no  reasonable 
man  would  endorse. 

I  do  not  desire  by  any  means  to  express  an  approval  of 
the  conduct  of  the  defender  in  the  matter.  Having  sold  the 
goodwill  of  the  business,  he  takes  the  shop  next  door  and 
issues  advertisements  obviously  framed  with  the  view  of 
enticing  the  customers  oi  the  business  which  he  has  sold 
to  leave  that  business  and  transfer  their  custom  to  him. 
Such  conduct  may  be  legal,  and  authority  was  quoted  to  me 
which  seems  to  show  that  this  was  reluctantly  acknowledged 
in  decided  cases.  That,  however,  is  not  the  question  which 
I  have  to  decide,  which  is  limited  to  the  matter  (A  the 
use  of  the  word  "  senior."  There  is  enough,  however,  in  the 
terms  of  the  defender's  advertisements  to  make  me  regret 
that  I  do  not  see  legal  grounds  for  depriving  him  of  his 
expenses.  C.  N.  J. 

For  pursuers — Mr.  John  A.  Stewart,  Perth. 

For  defender — Messrs.  M'Ciisu  &  Hunter,  Perth. 


PBHTB8H1RX. 

Campbell  v 
Macpheraon. 


No.  26.     John   C.   Campbell,   Pv/rsuer ;    Thomas   Macphebson, 

Defender, 
Proccu — Petition — Citation — Writ  given  to  defender 
for  acceptance  of  service  and  not  returned — Fur- 
Sixer's  rxght  to  redelivery, — ^A  defender,  to  whom  a 
petition  with  a  warrant  of  citation  had  been  sent 
for  acceptance  of  service,  refused  to  return  it,  with 
or  without  a  docquet  of  acceptance.  Held  that 
the  pursuer  was  entitled  to  redelivery  of  the 
petition. 

John  C.  Campbell,  having  raised  an  action  of  count, 
reckoning,  and  payment  against  Thomas  Macpherson, 
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solicitor,  Perth,  and  obtained  warrant  of  citation  on  the  p*"H8hi«k. 
petition,  sent  it  to  the  defender  for  acceptance  of  jiSJESS>J. 
service.  The  defender  refused  to  return  the  writ, 
either  with  or  without  a  docquet  of  acceptance  of 
service.  Campbell  thereupon  took  action  against  him 
for  redelivery  of  the  petition.  The  following  inter- 
locutors were  pronounced: — 

Pbrth,  2Uh  January,  1905.— The  SheriflE-Substitute,  Jan._8^i«o6. 
having  heard  parties  on  the  closed  record,  finds  it  admitted  sheriff  stm. 
that,  on  or  about  6th  November,  1903,  the  pursuer,  having 
obtained  a  warrant  from  the  SheriflE-clerk  for  service  of  an 
action  of  count,  reckoning,  and  payment  against  the  present 
defender,  sent  by  his  agent,  Mr.  Hugh  Campbell  (who  pre- 
pared the  petition),  the  petition  with  warrant  of  service 
thereon  to  the  defender,  with  a  request  to  accept  service 
thereof  and  to  return  the  same ;  finds  that  Mr.  Hugh  Camp- 
bell appears  to  have  sent  the  said  petition  for  acceptance  of 
service,  instead  of  executing  the  same  in  the  ordinary  way, 
because  he  was  deeirous  to  show  courtesy  towards  the 
defender,  a  professional  brother,  in  a  matter  in  which  he, 
the  defender,  was  personally  interested;  finds  that  the 
defender,  though  more  than  once  requested  to  do  so,  did  not 
return  the  said  petition,  with  or  without  acceptance  of 
service  thereon ;  finds  that  the  pursuer,  having  raised  the 
present  action  for  delivery  to  him  of  the  said  petition,  and 
the  defender  having  entered  appearance  and  lodged  defences, 
the  defender  has  stated  for  the  first  time,  at  the  closing  of 
the  record,  that  the  said  petition  has  now  been  destroyed ; 
finds  that,  the  petition  having  been  destroyed,  it  is  un- 
necessary to  pronounce  any  further  in  the  present  action  for 
delivery ;  therefore  dismisses  the  action ;  in  the  circum- 
stances finds  the  defender  liable  in  expenses,  6cc. 

John  DAvm  Stm. 
.  Note, — This  is  a  very  unfortunate  litigation,  and  the 
Sheriff-Substitute  has  regarded  the  whole  proceedings  with 
surprise  as  well  as  with  regret.  Much  the  greater  portion 
of  the  defences  has  appeared  to  him  irrelevant  to  the  question 
in  the  action  for  delivery,  whether  irrelevant  or  not  in  the 
count  and  reckoning.  He  was  requested  by  tlie  defender 
to  look  at  the  evidence  which  his  learned  predecessor,  Sheriff 
Barclay,  gave  in  the  action  WaU  v  Ligertwood  in  1871.  In 
that  action  the  question  was  mooted  as  to  the  right  of  a 
pursuer's  agent  to  carry  off  an  initial  writ  in  a  process  on 
which  warrant  to  intimate  has  been  granted,  and  to  keep 
it  or  destroy  it  at  pleasure.  In  the  case  itself  the  pursuer's 
procurator  had  oonmiitted  the  error  of  taking  away,  in  flat 
defiance  of  the  judge,  an  initial  writ  on  which  the  judge  had 
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PBBTH8HIMU    Orally    statod    his    deliyeranoe,    and    upon    which    he    had 
CMnub«iit>     directed  the  clerk  of  Court  to  write  that  deliverance.     The 

Macpneraon. 

jaii.iri«K.    H<^^^®  o^  Lords  held  that  to  be  a  plain  contempt  of  Court. 

sheiiffBTH.  Though  the  question  here  be  different,  the  Sheriff-Substitute 
has  perused  not  only  Sheriff  Barclay's  evidence,  but  the 
whole  of  the  interesting  proof  which  was  led  before  Lord 
Neaves  in  that  action.  It  was  said  that  the  petition  in  the 
count  and  reckoning  did  not  belong  to  the  pursuer  of  it  (who 
was  the  present  pursuer  in  this  action  of  delivery),  but  be- 
longed rather  to  his  agent.  The  Sheriff-Substitute  is  quite 
against  that.  When  the  pursuer's  agent  or  "  doer  "  had 
prepared  the  petition,  it  belonged  to  the  pursuer.  After 
the  warrant  of  Court  for  service  was  put  upon  it  his  only 
rival  was  the  Court  itself.  If  the  defender  did  not  choose 
to  accept  service  and  return  it,  he  should  have  sent  it  back 
to  the  pursuer,  through  his  agent,  that  it  might  be  served 
by  an  officer  of  Court  if  the  pursuer  so  pleased.  It  was 
quite  irregular  to  retain  it  and  enter  on  a  debate  about  its 
terms.  Even  if,  after  that  debate,  the  defender  conceived 
that  some  arrangement  had  been  arrived  at  whereby  the 
pursuer  and  his  agent  did  not  wish  the  petition  to  be  pro- 
ceeded with,  and  did  not  care  to  get  it  back,  it  seems  irregular 
and  unbusiness-like  to  destroy  it.  Nor  can  that  be  justified 
by  the  statement,  no  doubt  true  enough,  that  many  a 
petition,  after  a  warrant  of  Court  has  been  obtained  upon  it, 
goes  no  further,  and  is  allowed  to  lie  in  the  hands  of  the 
person  who  got  the  warrant. 

It  was  only  at  the  closing  of  the  record  in  this  delivery 
action  that  the  defender  said  that  the  petition  was  destroyed, 
to  which  he  quaintly  added  that  it  was  functus.  That  of 
itself  shows  that  all  these  proceedings  have  been  thrown 
away,  and  he  ought  to  bear  the  expense  of  them.  It  also 
shows  that  there  can  be  no  bar  to  the  count  and  reckoning 
now  proceeding  either  with  a  new  petition  or  with  an 
admitted  copy.  J.  D.  S. 

MMchw,i906.  Phrth,    21th    March,     1905.— The    Sheriff    refuses    the 

joHHSTOH  appeal,  and  affirms  the  Sheriff-Substitute's  interlocutor  of 
24th  January,  1905 ;  finds  the  pursuer  entitled  to  addi- 
tional expenses,  to  be  included  in  the  account  already  allowed. 

Chri8toph»r  N.  Johnston. 
Note. — I  agree  with  the  Sheriff-Substitute.  All  the 
arguments  as  to  the  use  to  which  the  summons  could  have 
been  put,  or  as  to  whether  there  was  lis  pendens,  appear  to 
me  hopelessly  irrelevant.  It  was  the  pursuer's  document,  and 
he  was  entitled  to  have  it  back  if  he  wanted  it,  even  if  it 
was  waste  paper.  If  defender,  through  misunderstanding 
or  inadvertence^  had  destroyed  it,  the  least  he  could  have 
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done  was  to  have  explained  this  and  expressed  his  regret,  FiaTMHiE*. 

but  the  correspondence  shows  that  he  took   no  notice  of  ^JJgJjg,;, 

repeated  and  pointed  demands  ior  its  return.  MMxhsF. uos. 

For  pursuer— Messrs.  M*Cash  k  Hunter,  Perth  Johkbtoh. 
For  defender— Mr.  John  A.  SntWABT,  Perth. 


SHERIFF  COURT  OF   FIFESHIRE. 
ARCHIBALD  Peden,  Purmer ;   John  Charleton,  No.  27. 

Defender.  ^'™"- 

Peden  v 

Reparation — Cat — Liability  of  ovmer  for  its  mischief. —      Charietoa. 
Held  that  the  owner  of  a  cat  is  liable  in  damages 
for  injury  done  by  it  to  a  neighbour's  fowls.     Obser- 
vations on  Allan  v  Reekie,  22  Sh.Ct.Rep.  67,  where 
the  contrary  was  held. 

This  was  an  action  by  Archibald  Peden,  colporteur, 
West  High  Street,  Buckhaven,  against  John  Charleton, 
hawker.  West  Wynd,  Buckhaven,  claiming  damages 
for  injuries  caused  by  a  cat  belonging  to  the  defender. 
The  case  was  tried  in  the  Small  Debt  Court,  and  the 
SherifE-Substitute  (Armoue)  issued  the  following  note 
explaining  the  grounds  of  his  judgment:  — 

The  defender  in  this  case  is  the  owner  or  has  the  control  Feb.  i,  looe. 
of  a  cat  which  is  alleged,  on  various  occasions  since  the  end  8*»"^'  a»jioc». 
of  April,  1906,  to  have  broken  into  the  pursuer's  lockfast 
poultry-house,  and  there  killed  or  otherwise  destroyed  eight 
rabbits,  six  Minorca  pullets,  three  Aylesbury  ducks,  and 
thirty-one  swallow -tumbler  pigeons,  the  property  of  the  pur- 
suer, and  valued  at  £S  19s.  6d.  It  is  averred  that  in  or 
about  the  end  of  April,  1906,  and  on  several  occasions  since 
that  time,  the  pursuer  warned  the  defender  of  his  cat's  depre- 
dations, but  that  the  defender  failed  to  restrain  his  cat,  and 
the  pursuer  accordingly  now  claims  dan)  ages  to  the  extent  of 
£S  19s.  6d.  A  number  of  preliminary  pleas  were  stated  at 
the  first  calling  of  the  case,  but  with  one  exceptfon  they  will 
be  obviated  by  the  amendments  which  the  pursuer  agreed  to 
make  on  his  claim,  and  they  need  not  therefore  be  further 
referred  to.  The  exception  is  a  general  plea  to  the  com- 
petency of  the  action,  founded  on  the  broad  statement  that 
under  no  circumstances  can  the  owner  of  a  cat  be  held  liable 
in  damages  for  its  depredations.  For  this  sweeping  and 
somewhat  startling  proposition  I  was  referred  to  the  following 
authorities :  — 

In  1869  the  late  Sheriff  Comrie  Thomson,  sitting  in  the 
Small  Debt  Court  of  Aberdeenshire,  decided  that  a  person 
who  trapped  a  cat  in  his  garden,  in  which  flower  beds  had 
been  injured  by  cats,  was  not  liable  in  damages  to  the  owner. 
(M'Kay  v  Kidd,  Guthrie's  Select  Cases,  1st  series,  p.  602.) 
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F1FB8HIU.  The  learned  judge,  in  Mb  opinion,  admitted  that  if  it  had  been 
Pjdroe  a  dog  instead  of  a  cat,  the  trapper  would  have  been  liable  to 
FebTiwe.  *^®  owner  of  the  dog.  He  drew  a  distinction,  however,  be- 
sberiffAiMouB.  ^^^^^  the  legal  position  of  a  dog  and  a  cat,  and  after  stating 
that  for  one  oat  that  has  an  owner  there  are  probably  ten 
that  have  none,  he  proceeded  to  say — "  But  an  ownerless  cat 
is  undoubtedly  vermin,  and  may  be  lawfully  killed  so  long  as 
no  wanton  cruelty  is  inflicted.  If  a  man  is  entitled  to  protect 
himself  against  cats  that  belong  to  nobody,  as  he  certainly 
is,  and  if  he  sets  traps  for  them,  is  he  to  be  held  responsible 
if  a  cat  that  has  an  owner,  a  '  local  habitation,'  and,  probably, 
'  a  name,'  forgetful  of  its  domestic  comforts  and  restraints, 
wanders  at  night  into  the  company  of  the  lapsed  masses  of 
its  kind  and  is  injured?  I 'decide  this  case  in  favour  of  the 
defender  on  the  broad  grounds  that  he  was  entitled  to  protect 
himself  from  the  ravages  of  cats  generally ;  that  he  did  so  by 
the  use  of  an  ordinary  vermin  trap ;  that  it  was  no  fault  of 
his  if  a  cat  that  was  not  vermin,  but  the  property  of  a 
neighl^our,  was  unfortunately  caught  in  it;  and  that  the 
owner  of  the  cat  should  have  looked  better  after  it."  Except 
for  the  observations  on  the  legal  position  of  cats  as  compiled 
with  dogs,  and  presiunably  other  domesticated  animals,  this 
decision  has  not  much  direct  bearing  on  the  question  at  issue. 
The  next  case  quoted  was  that  of  Pcurkhill  v  Duguid, 
16  Sh.Ct.Rep.  366,  decided  by  Sheriff  Henderson  at  Paisley 
in  1900.  A  cat  belonging  to  a  neighbour  killed  a  valuable 
young  chicken  which  had  been  temporarily  aQowed  to  run 
about  along  with  other  chickens  unwatched  in  a  piece  of  back 
ground  adjoining  the  pen  in  which  it  was  usually  kept.  It 
was  held  that  the  owner  of  the  cat  was  not  liable  in  damages 
to  the  owner  of  the  chicken  either  in  tiie  special  circiunstances 
or  on  general  principle.  So  far  as  appears  from  the  report, 
the  cat  had  not,  within  the  knowledge  of  its  owner,  killed  a 
chicken  before,  and  the  owner  could  therefore  only  be  held 
liable  for  the  cat's  first  lapse  on  the  footing  of  its  being  not 
a  domesticated  animal,  but  one  /eras  natvrce,  which  it  was  not 
said  to  be.  Accordingly,  this  case  also  has  little  direct  bear- 
ing on  the  point  at  issue,  and  were  it  not  for  the  case  of  Allan 
V  Reekie,  22  Sh.CtRep.  57,  I  should  regard  the  present  ques- 
tion as  still  undecided.  The  question  in  Allan  v  Reekie 
(decided  by  Sheriff  Sliennan  at  Dunfermline  last  year)  was 
also  whether  the  owner  of  a  cat  was  liable  in  damages  in 
consequence  of  the  cat  having  killed  a  neighbour's  chicken. 
There  was,  however,  this  important  distinction,  that  an  offer 
was  made  to  prove  knowledge  on  the  owner's  part  that  his 
cat  had  previously  killed  a  chicken.  It  was  held  that  this 
offer  was  irrelevant,  as  the  "  cat's  partiality  for  such  sport 
is  matter   of   common    knowledge."       On   the   question    of 
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liability,  it  waa  held  that  there  was  no  relevant  averment —     Firauimi. 
and  apparently  could  be  none— that  the  cat's  owner  was  negli-      (JjJgJ^ 
gent  in  controlling  the  animal.       "  While,   prima  facie,  it     p^|jT"„o^ 
seems  reasonable,"  Sheriff  Shennan  observed,  "  that  the  owner  gi^eriffliuiqo*. 
of  a  cat  should  be  responsible  for  its  depredations,  the  matter 
is  not  BO  plain  when  one  considers  the  principle  which  under- 
lies every  claim  of  damages  of  this  description.      The  owner 
of  the  animal  is  not  liable  merely  because  he  is  owner.       If 
he  is  liable  at  all,  it  is  because  of  his  negligence  in  controlling 
the  animal,  and  not  simply  because  of  his  ownership.      When 
the  matter  is  considered  from  this  point  of  view,  the  question 
must  be   asked,  what   kind   of   control  is   the   owner   of   a 
domestic  cat  required  to  exercise  over  its  movements)     It  is 
almost  sufficient  to  ask  that  question  in  order  to  see  that 
the  pursuer  has  no  case  here.       By  common  consent,  house 
cats  are  licensed  wanderers.       No  one  expects  that  they  will 
be  kept  under  restraint,  and  accordingly  there  is  no  sugges- 
tion in  our  law  books  of  the  doctrine  that  the  owner  of  a 
cat  is  responsible  for  all  its  depredations  in  the  course  of  its 
wanderings,  nocturnal  or  otherwise.       This  immunity  has  its 
counterpart  in  the  doctrine  that  the  trespassing  cat  takes 
its  life  in  itfi  paw,  and  that  the  owner  has  no  redress  where 
the  cat  falls  a  victim  to  precautionary  measures  taken  against 
its  depredations.      It  has  been,  indeed,  suggested  that  there 
is  no  such  thing  as  property  in  a  common  cat      I  hesitate  to 
go  quite  as  far  as  that,  but  this  at  least  seems  plain,  that 
when    the  feline    free   lance   sets  out  on   his    irresponsible 
wanderings,  he  loses  in  large  measure  the  privileges  of  the 
civilised  side  of  his  life,  and  runs  the  risk  faced  by  all  vermin." 
I  regret  that  I  am  unable  to  agree  with  the  result  arrived 
at  by  my  learned  colleague.      It  humbly  appears  to  me  that 
the  vices  of  the  domestic  cat  are  painted  in  colours  blacker 
than  perhaps  is  altogether  warranted ;  that  too  much  weight 
is  given  to  the  cat's  admitted  propensity  to  wander;  and  to 
the  difficulty  of   controlling   the   animal.     While   conceding 
that  the  cat  is  the  inveterate  enemy  of  small  birds,  that  it 
is  prone  to  wander,  and  difficult  to  control,  I  think  the  reason- 
able  view   to  take   is   that  the   ordinary   domestic   cat,    if 
properly  fed,  cared  for,  and  looked  after,  is  not  likely  to 
break  into  a  neighbour's  premises  and  make  a  holocaust  of  . 
his  rabbits,  ducks,  chickens,  and  pigeons.       If  it  did  so  once, 
and  knowledge  of  its  lapse  was  brought  home  to  the  owner, 
I  think  it  would  entail  on  him  the  responsibility  of  either 
destroying  the  animal  or  keeping  it  at  his  risk,  i.e.,  paying 
damages  for  further  depredations.       In  other  words,   I  am 
disposed  to  hold  that  a  cat  must  be  treated,  in  the  eye  of 
the  law,  like  any  other  domesticated  animal,  with  perhaps 
this  difference,   that  as   it  can  scarcely  be   chained  up  or. 
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FipuHUK.     effectiTely  oontrolled,  there  is  practicallj  no  alternative  after 
ohJrSuSi.      ^^  ^"^  l&pa&  but  to  destroy  it. 

FebrTiwo.  ^^  alternative  seems  to  be  that  cats  must  be  classed 

sheriffAftvovft.  ^^^  ^^^  animals,  in  which  case  the  possessor  of  a  oat,  far 
from  having  no  liability  for  its  mischievous  acts,  would, 
according  to  the  recognised  rules  of  law,  keep  it  at  his  risk, 
and  be  liable  for  every  depredation  it  committed,  including 
the  first. 

If  the  result  of  the  three  decisions  above  referred  to  be 
to  decide  that  cats  are  neither  wild  nor  domesticated  animals, 
but  form  a  class  by  themselves,  to  which  special  rules  of  law 
apply,  I  have  been  unable  to  find  authority  for  such  a  view, 
and  in  practice  I  fear  it  would  lead  to  a  very  anomalous  and 
undesirable  state  of  matters.  Accordingly,  I  have  come 
reluctantly  to  the  conclusion  that  I  must  disregard  these 
decisions,  and  find  the  claim  in  this  case  relevant. 

I  have  given  my  views  on  the  general  question  on  account 
of  its  interest  and  importance  to  the  large  class  of  persons 
who  own  cats.  The  present  case,  however,  might  probably 
be  decided  on  this  specialty,  that  the  pursuer  avers  he  re- 
peatedly expostulated  with  the  defender  about  the  depreda- 
tions of  the  latter's  cat.  It  must,  of  course^  at  this  stage 
be  assumed  the  pursuer  can  prove  these  averments,  and  it 
would  surely  be  an  anomalous  state  of  matters  if,  notwith- 
standing his  expostulations,  it  were  held  that  he  had  no 
redress.  It  seems  beside  the  mark  to  say  the  defender 
could  not  control  his  cat  He  could  destroy  it.  And  if  it 
be  said  the  pursuer^s  only  remedy  is  to  shoot  or  trap  the 
cat,  then  it  is  difiicult  to  see  how  there  can  be  a  right  of 
property  in  a  cat,  however  valuable. 

I  sustain  the  relevancy  of  the  pursuer's  claim,  and  allow 
a  proof. 

For  pnrsaer— Messrs.  Wallace  k  Watson,  Leven. 
For  defender— Mr.  D.  Robbktson,  Markiuoli. 


SHERIFF  COURT   OF    LANARKSHIRE. 
No.  28,     Campbell  &  Calderwood,  Pursuers;    Wm.  Chalmess 
LAHAAUHimB.  4  Co.  Defenders, 

^MTWMdv  Parttiership — Dissolution — Liability    of  new    firm    for 

chaimmftOo.  debts  of  firm  to  whose  business  it  has  succeeded. — 

Circumstances  in  which  it  was  held  that  a  new  firm 
was  not  liable  f<M*  a  debt  of  a  former  firm  to  whose 
business  it  has  succeeded,  though  vouched  by  a  bill 
accepted  in  the  oommon  name  of  both  firms. 

The  facttf  are  fully  set  forth  in  the  interlocutor  and 
note  of  the  Sheriff  (Guthbie),  which  are  as  follows:  — 
Aprii^iwk  Glasgow,  lUh  Aprils  1905. — ^Having  heard  parties'  pro- 

sheriff  guthbii.  curators, -finds  that  the  pursuers  had  business  transactions 
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with  the  firm  of  Wm.  Chalmera  &  Co.,  which  carried  on  busi-  hktkamimB. 
nesB  as  shipbuilders  at  Broomloan  Shipyard,  Govan,  and  ^^StnUwdv 
afterwards  at  Rutherglen ;  (2)  finds  that  the  partners  of  the  ch»iin«.*oo. 
said  firm  were  William  Stark  Chalmers  and  Frank  Millar  Aprimioos. 
Chabners,  his  brother,  and  that  on  27th  April,  1903,  it  owed  si^^-^ff  Q'^"*- 
the  pursuers  an  account  of  £694,  which  was  settled  by  a  bill 
for  £407  (No.  8/1  of  process)  of  that  date,  falling  due  in  four 
months,  the  balance  being  paid  in  cash ;  (3)  finds  that 
immediately  thereafter  the  firm  was  dissolved,  and  a  new 
firm  formed  to  carry  on  a  similar  business  at  Rutherglen 
under  the  same  name,  conform  to  contract  of  copartnery 
dated  4th  May,  1903  (No.  9/1  of  process),  commencing  as 
at  Ist  May,  the  partners  being  William  Stark  Chalmers  and 
Douglas  Eadie ;  (4)  finds  that  at  the  beginning  of  May,  1903, 
the  plant  and  business  of  Wm.  Chalmers  &;  Co.  had  been 
remoTed  from  Govan  to  Rutherglen ;  (6)  finds  that  by  the 
contract  of  copartnery  it  was  provided  that  William  Stark 
Chalmers  should  be  credited  with  plant  of  the  former  firm 
to  the  amount  as  shown  in  the  inventory  annexed  thereto  of 
£1426  14s.  6d.,  and  15  per  cent,  further  in  respect  of  good- 
will, and  that  Mr.  Eadie's  half  of  the  capital  should  all  be 
paid  in  cash ;  (6)  finds  that  when  the  bill  became  due  it 
was  returned  to  the  pursuers  by  t^e  bank  unpaid,  and  that 
they  afterwards  arranged  with  the  said  William  Stark 
Chalmers  and  Frank  Millar  Chalmers  to  take  a  new  bill  at 
three  months,  which  is  8/2  of  process,  for  £200,  the  balance 
being  paid  by  the  said  William  Stark  Chalmers  and  Frank 
Millar  Chalmers  in  cash,  which  they  got  on  loan  from  their 
brother,  Walter  Chalmers ;  (7)  finds  that  the  bill  was  signed 
by  Frank  "Millar  Chalmers,  the  signature  adhibited  being  "  Wm. 
Chalmers  &  Co." ;  (8)  finds  that  when  this  Bill  was  about  to 
become  due  the  pursuers  drew  another  bill  at  three  months 
(No.  8/3  of  process) — the  bill  now  sued  on — ^for  the  same  debt 
of  £200,  which  was  signed  by  William  Stark  Chalmers  with 
the  firm-name  "  Wm.  Chalmers  <fe  Co."  as  acceptors,  of  date 
3rd  December,  1903  ;  (9)  finds  that  in  the  summer  of  1903, 
and  in  particular  before  the  bill  No.  8/2  was  made,  the 
pursuers  knew  that  the  firm  of  Wm.  Chalmers  &  Co.,  their 
debtors  in  the  bill  No.  8/1,  of  which  Frank  Millar  Chalmers 
was  a  partner,  was  dissolved,  and  that  the  business  of  Wm. 
Chalmers  k  Co.  was  carried  on  by  a  new  firm,  of  which 
Douglas  Eadie  was  a  partner ;  (10)  finds  further  that  they 
knew  that  Mr.  Eadie  was  ignorant  of  the  bill  of  27th  April, 
1903  (No.  8/1),  until  it  was  past  due  ;  (11)  finds  that  the  bills 
Nos.  8/2  and  8/3  were,  as  the  pursuers  knew,  signed  in  the 
name  of  the  defenders'  firm  without  the  knowledge  or 
authority  of  the  said  Douglas  Eadie;  (12)  finds  that  it  is  not 
proved  that  the  defenders  undertook  liability  for  the  debt 
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Lavaruhihx.  due  by  the  former  firm  of  Wm.  Chalmers  k  Co.  to  the 
^gjmpbeiiA^  pursuers ;  therefore  assoilziee  the  defenders,  and  decerns ; 
Okuiinenftco.  finds  the  defenders  entitled  to  expenses,  &c. 

April  14, 1006.  W.   GUTHRIB. 

Sheriff  ouTHKu.  jf^^ — ^There  have  been  many  cases  of  this  class,  both  in 
England  and  Scotland,  raising  intefresting  questions  of 
liability.  The  law  may  be  regarded  as  well  established, 
although  its  application  to  varying  facts  requires  caution  and 
consideration.  Our  law  differs  in  this  matter  from  that  of 
England,  only  in  so  far  as  it  regards  the  copartnery  as  a 
separate  persoruiy  and  that  does  not,  I  think,  lead  to  any  real 
difference  in  the  rules  and  principles  that  guide  the  decisions. 
Referring  only  to  our  own  books,  the  general  rules  as  to  the 
liability  of  a  new  firm  for^  the  debts  of  a  former  firm,  to  whose 
business  it  has  succeeded,  are  discussed  by  Clark  on  Partner- 
ship, chapter  xvi.,  a  book  of  great  but  unequal  value  which 
has  been  too  much  overlooked.  I  quote  a  passage  which 
correctly  states  the  law — '*  There  is  no  authority  for  the  pro- 
position that  the  quasi-peTBon  of  a  private  firm  or  company 
is,  like  the  proper  person  of  a  corporation,  possessed  of 
endless  endurance ;  so  that  while  the  composing  units  change, 
the  company  itself  remains  a  continuous  legal  entity.  It 
would  rather  appear  that  every  change  of  membership  in  a 
private  firm  involves,  in  contemplation  of  law,  the  dissolution 
of  an  old,  and  the  simultaneous  creation  of  a  new,  company ; 
and  that,  consequently,  the  question  whether  an  incoming 
partner  is  to  be  held  liable  for  debts  for  which  his  copartners 
are  responsible  as  members  of  the  old  firm  depends  for  solu- 
tion on  the  previous  question,  whether  the  new  firm  brought 
into  existence  by  his  entry  has,  by  implication  or  otherwise, 
taken  over  the  obligations  of  the  old."  This  view,  which 
has  much  to  recommend  it  in  theory,  appears  to  be  the  true 
ratio  of  the  decided  cases,  to  which  we  shall  presently  refer, 
and  to  lead  to  much  the  same  practical  results  as  the  English 
rules  to  which  we  have  just  been  adverting.  The  same 
principle  is  somewhat  more  fully  expressed  by  Lord  Shand  in 
Heddle*9  Executrix  v  Mar  wick  <k  Hour9ton*8  Trustee^  1888, 
15  R.,  at  p.  709,  as  follows: — "In  regard  to  the  general 
question  of  law,  which  has  been  so  fully  argued,  I  shall  only 
say  that  I  concur  in  thinking  that  it  must  always  be  a 
question  of  circumstances  whether  a  new  firm  becomes  re- 
sponsible for  the  obligations  of  the  old.  On  the  one  hand, 
if  an  old  established  firm,  consisting  of  one  or  two  partners, 
arranges  to  take  in  a  clerk  and  give  him  a  future  share  of 
the  profits,  or  if  one  of  the  partners  has  a  son  who  has  just 
come  of  age,  and  is  taken  into  the  business,  and  they  arrange 
to  give  him  a  share  of  the  profits  of  the  new  firm  thereby 
constituted,  it  appears  to  me  that  if  the  new  firm  takes  ovw 
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the  stock-in-trade  and  the  book  debts  and  whole  business  of  hkvAamnm, 
the  old  firm,  and  the  goodwill  of  that  business,  equity  requires  fSiS!^!^v 
that  they  shall  take  over  its  obligations.  If  a  person  grants  ChaUnmAOo. 
a  universal  disposition  in  favour  of  another  party,  in  so  far  Aprujii^MOfi. 
as  this  is  gratuitous  and  not  for  value,  it  can  only  be  under  ******  ^'•■*'"- 
burden  of  the  obligations  for  which  that  person  is  liable.  It 
appears  to  me  that  in  such  a  case  as  I  have  put,  where  you 
have  practically  a  new  copartnery,  with  the  transfer  of  the 
whole  assets  of  the  business  and  goodwill  of  the  old  firm,  the 
creditors  must  continue  to  have  their  hold  upon  these  assets 
in  the  new  firm.  To  hold  otherwise  would  be  to  open  a  door 
to  fraud.  The  assumption  of  a  new  partner  it  may  be  to-day, 
of  another  six  months  afterwards,  and  of  a  third  six  months 
after  that,  thoreby  cutting  off  the  rights  of  creditors  to  share 
in  the  assets  of  each  separate  firm,  would  produce  not  only 
confusion,  but  great  injustice  to  the  creditors.  On  the  other 
hand,  if  a  partner  comes  into  a  business,  paying  in  a  large 
sum  of  capital,  and  the  other  partners  merely  put  in  their 
shares  of  a  going  business  as  their  shares  of  the  capital,  a 
different  question  might  arise.  In  such  a  case  as  that, 
probably  some  special  circumstance  would  require  to  be 
proved  in  order  to  impose  liability  on  the  new  partner  for 
transactions  entered  into  prior  to  the  date  when  he  became 
a  partner.  Then,  again,  intermediate  cases  will  occur  be- 
tween these  two  classes.  In  all  of  them  I  think  it  must  be 
a  question  of  circumstances,  to  be  determined  by  the  Court 
upon  the  facts,  whether  there  has  been  liability  undertaken 
or  adoption  of  the  debt  of  the  old  firm." 

This  case  belongs  to  the  second  kind  of  case.  It  is  not 
ascertained  how  much  the  incoming  partner  has  actually 
paid,  but  it  is  clear  on  the  evidence  that  he  has  paid  in,  as 
the  contract  required,  a  large  sum  of  money  as  his  contribu- 
tion to  the  firm's  capital,  and  it  seems  probable  that  if  he  had 
not  done  so  the  business  could  not  have  gone  on.  Is  there, 
then,  any  special  circumstance  inferring  that  he  assumed 
liability  for  this  or  any  debt  of  the  former  firm  ?  I  find  none, 
unless  it  be  that  he  asked  the  pursuers,  or  one  of  them,  on 
one  occasion  after  he  had  come  to  know  of  the  affair,  and 
during  the  currency  of  one  or  other  of  the  renewal  bills, 
whether  it  had  been  paid,  and  was  told  that  it  was  no 
concern  of  his.*  The  findings  I  have  made  show  what»  in 
my  opinion,  is  the  purport  of  the  evidence,  and  I  need  not 
enumerate  the  details. 

I  do  not  think,  indeed,  that  one  can  read  the  evidence 

of  the  pursuers   themselves  without  seeing  how  thin  their 

case  is.      It  comes  to  this,  that  they  admit  that  they  knew, 

not  later  than  August>  1903,  that  Frank  Chalmers  was  out  of 
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lanamshiu.  the  firm,  and  that  Douglaa  Eadie  was  a  partner,  and  that 
(SdCTwdid  t»  *^®7  connived,  or  were  art  and  part  with  William  Chalmers,  in 
OhaimenACo.  concealing  from  Eadie  the  fact  that  a  bill  was  running  in  his 
Apm^ijwfi.  £j^,g  ^^^^  £^j.  ^  ^^Y>t  of  the  former  firm.  I  think,  indeed, 
sheriffGuTHEiB.  ^j^^y  ^^^^  j^^  ^^  g^g^^  ^^^  ^^^^  ^gl^j.^  ^^  copartnery  was 

definitely  formed,  and  that  their  expectation  of  an  incoming 
partner  with  capital  may  have  encouraged  them  in  the  settle- 
ment of  April,  1903,  and  their  own  contracts  with  the  firm. 
If  4hey  intended  to  hold  Mr.  Eadie  bound  for  the  old  debt,  the 
true  and  straightforward  policy  would  have  been  to  have  it 
out  with  him  and  let  him  know  that  they  did  so.  I  do  not 
say,  however,  that  they  were  deliberately  acting  against  good 
conscience,  but  only  that  Hiere  was  a  certain  confusion  of 
mind  and  want  of  fair  consideration  of  the  true  position  of  all 
parties.  • 

The  sum  of  the  whole  matter  is  that  the  case  is  within  the 
exception  of  sec.  5  of  the  Partnership  Act,  1890,  which 
bears  that  a  partner's  acts  in  the  usual-  business  of  the  firm 
bind  it,  unless  "he  has  in  fact  no  authority  to  act  for  the 
firm  in  the  particular  matter,  and  the  person  with  whom  he 
is  dealing  .  .  .  knows  that  he  has  no  authority."  That 
seems  to  be  enough,  but  I  go  further  and  say  that  this  bill 
was  not  an  "  act  for  carrying  on  in  the  usual  way  the  busi- 
ness of  the  firm." 

I  give  no  opinion  whether  it  is  competent  for  a  partner 
of  a  dissolved  firm  to  sign  a  new  bill  for  a  delit  under  his 
ordinary  powers  in  winding  up  its  concerns.  In  this  case 
both  partners  were  parties  to  the  transaction,  and  that  ques- 
tion can  hardly  arise.  I  think,  also,  that  in  the  argument 
too  much  has  been  made  of  the  want  of  formal  notice  of 
dissolution.  It  would,  perhaps,  have  been  pnident  to  give 
notice,  but  notice  (see  Clark  on  Partnership,  p.  309 ;  Bell's 
Principles,  sec.  382  et  seq.  ;  Partnership  Act,  1890,  sees. 
36  and  37)  is  generally  dealt  with  by  the  law  as  the  means  of 
putting  an  end  to  the  liability  of  retiring  partners  rather  than 
as  having  to  do  with  the  transference  of  liability  to  a  firm 
succeeding  to  an  old  business. 

This  decision  does  not  affect  any  claim  the  pursuers  may 
have  against  William  Stark  Chalmers  and  Frank  Millar 
Chalmers,  as  partners  of  the  dissolved  firm.  If  Frank  MiUar 
Chalmers  was  paid  out  of  that  by  a  bill,  as  is  said,  that  pre- 
sumably is  a  matter  for  the  partners  inter  se,  and  does  not 
affect  the  pursuers.  W.  G. 

For  pursuers— Mr.  D.  M.  Clark,  Olasgow. 
For  defenders — Mr.  A.  H.  Aspin  (Messrs.  Wylik  k  Aspin), 
Glasgow. 
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Dr.  John  T.  Wii^on,  Complainer;  William  Thomson,     No.  29. 


Respondent. 


Lahabkbhiui. 


Public  health — Sale  of  food  and  drugs — Margarine  ThoSwn. 
unlahelled — Analyst's  certificate. — Held  that  a  com- 
plaint  alleging  exposure  of  margarine  unlahelled  in 
contravention  of  sec.  6  of  the  Margarine  Act  of 
1887  need  not  be  accompanied  hy  an  analyst's 
certificate. 

This  was  a  prosecution  under  the  Sale  of  Food  and 
Drugs  Acts,  1875  to  1899,  at  the  instance  of  the  medical 
officer  of  health  for  the  county  of  Lanark,  against  a 
grocer,  alleging  that  he  had  been  guilty  of  an  offence 
under  sec.  6  of  the  Margarine  Act,  1887,  by  exposing, 
or  causing  or  allowing  to  be  exposed,  for  sale  by  retail 
within  his  premises  a  parcel  of  margarine  without 
having  attached  thereto  a  label  marked  in  printed 
capital  letters  "  Margarine."  The  following  judgment 
on  the  relevancy  by  the  Sheriff-Substitute  (Glegg) 
sufficiently  explains  the  case:  — 

AiRDRiB,  22nd  December,  1905. — It  is  ohjected  by  the  DecM^iw*. 
respondent  here  that  the  complaint  is  bad,  because  it  is  8h«riffOi'««o. 
not  accompanied  with  an  analyst's  report.  The  objection  is 
founded  on  sec.  19  (2)  of  the  Act  of  1899,  which  says  that 
"  in  any  prosecution  under  the  Sale  of  Eood  and  Drugs  Acts 
.  .  .  there  must  be  served  "  with  the  summons  "  a  copy 
of  any  analyst's  certificate  obtained  on  behalf  of  the  prose- 
cutor," said  section  being  taken  along  with  sec.  12  of  the 
1887  Act  and  sec.  14  of  the  Act  of  1875.  Now,  the  words 
quoted  seem  to  me  to  refer  to  a  certificate  of  an  analysis 
when  such  analysis  has  been  made,  or  is  required  to  be 
made.  The  section  clearly  applies  when  a  sample  has  been 
purchased  for  analysis,  and  in  any  other  case,  if  such  there 
be,  where  analysis  is  necessary.  But  the  language  of  said 
sec.  19  does  not  appear  to  me  to  make  it  obligatory  in  all 
cases  to  make  an  analysis  and  to  serve  a  copy  of  the  certifi- 
cate with  the  summons.  The  expression,  "  any  analyst's 
certificate  obtained,"  naturally  means  an  analysis  which  has 
been  obtained,  and  does  not  by  ordinary  construction  neces- 
sarily imply  that  the  complainer  must  obtain  An  analysis. 
If  this  had  been  the  meaning,  the  natural  expression  would 
have  l^en  "  an  analyst's  certificate  "  or  "  the  analyst's  certifi- 
cate." 

This  construction  is  fortified  by  a  consideration  of  what 
are  the  different  kinds  of  proceedings  under  the  Acts. 
Besidea  purchase  for  analysis  being  an  antecedent  to  a 
prosecution — in  which  case  the  present  provision  is  applicable, 
because  an  analysis  must  be  obtained — ^there  is  purchase  for 
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Lavaushimb.  consumption.  In  that  case  analysis  was  not  necessary  under 
Thl!SS>J  ^^-  ^^  ^^  *^®  ^^*  ^^  ^^'^^  (Buckler  v  fFt^aow  (1896),  1  Q.B. 
Dec.^906.  ^^)'  *^^  ^  ^^  °^*^  *^^°^  *^**^  ^^^  *®^-  ^^  ^^  ^®  construed 
SheriffGLMo.  ®^  ^  ^^  import  an  obligation  to  analyse  in  such  a  case. 
There  is  also  a  prosecution  for  a  refusal  to  sell,  under  sec.  17 
of  the  Act  (A  1875,  and  it  seems  absurd  to  say  that  such 
a  prosecution  will  not  lie  unless  an  analysis  has  been  made, 
and  a  certificate  served  (see  Clarkan  v  M^Gartam  (1888), 
22  Irish  L.T.  95).  Further,  a  prosecution  may  be  against  a 
manufacturer  or  wholesale  dealer  (sec.  4  of  the  Act  of  1887) 
for  not  having  a  package  or  case  (sec.  6  of  same  Act)  branded, 
and  such  person  cannot  be  asked  to  break  a  packet  in  order 
to  supply  a  sample  (sec.  18  of  the  Act  of  1899).  In  fact, 
manufacturers,  &c.,  may  be  prosecuted,  although  the  article 
is  not  exposed  for  sale  (see  earlier  part  of  sec.  6  of  the  Act 
of  1887),  and  it  is  difficult  to  see  why  such  a  prosecution 
should  require  the  complainer  to  possess  himself  of  the 
package  or  packet,  or  any  part  thereof,  for  analysis.  In 
certain  circumstances  power  is  given  to  take  samples  (sec.  8 
of  the  Act  of  1887),  but  in  case  of  such  seizure,  said  sec.  8 
expressly  provides  that  analysis  shall  be  made  only  if  neces- 
sary. Evidently,  therefore,  a  prosecution  involving  this 
section  cannot  in  all  cases  require  an  analysis,  and,  conse- 
quently, service  of  a  copy  of  the  analyst's  report,  to  be  made. 
It  thus  appears  to  me  that  on  a  proper  construction  an 
analysis  is  not  a  statutory  requisite  to  a  prosecution  in 
every  case  brought  under  the  Act  of  1887.  But  the  respondent 
cited  the  case  of  Smart  dh  Sons  v  WatU  (1895),  1  Q.B.D. 
219,  decided  by  J  J.  Wills  and  Wright,  as  an  authority  for 
the  contrary  proposition.  In  that  case  a  conviction  for 
(1)  having  an  unlabelled  parcel,  and  (2)  for  delivering  without 
a  wrapper,  being  under  the  same  sec.  6  as  here  charged,  was 
set  aside  because  there  had  been  no  analysis.  If  that  case 
had  decided  that  a  prosecution  in  all  cases  is  to  be  preceded 
by  an  analysis,  I  should  have  to  consider  how  it  is  to  be 
reconciled  with  the  prior  case  of  Clarkan  and  the  subsequent 
case  of  Buckler,  both  cited  above.  But  Smarfs  case  does 
not  so  decide,  nor  does  it  decide  that  a  prosecution  under 
sec.  6  of  the  1887  Act  involves  analysis  as  a  condition  pre- 
cedent. The  facts  found  in  that  case  were  that  a  person 
purchaaed  an  article  with  the  intention  of  submitting  the  same 
to  analysis,  and  subsequently  abandoned  that  procedure 
because  he  obtained  an  admission  from  the  seller  that  the 
article  was  margarine.  It  was  held  that  he  was  not  entitled 
to  depart  from  the  statutory  procedure  applicable  to  the 
circumstances  he  had  created,  but  it  decided  nothing  more. 
In  short,  it  laid  down  that  if  you  purchase  for  analysis  you 
must  go  on  to  analyse,  but  it  did  not  decide  that  an  analysis 
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was  necessary  in  any  odier  circumstances.     The  decision  is   ubakmhim. 
obviously  not  applicable  to  a  case  where  there  may  be  a      iSS^m. 
prosecution  without  purchase  at  all,  and  I  do  not  think  that    u^c.  aTiMft. 
it  can  be  by  inference  applied  to  any  case  except  that  of    gheriiouoo. 
purchase  with  intent  to  analyse.     As  this  complaint  does 
not  disclose  either  purchase  or  intent  to  analyse,  I  think 
the  objection  taken  is  not  supported,  at  this  stage  at  any 
rate,  by  Smart's  case. 

It  is  also  to  be  pointed  out  that  the  provision  of  sec.  19 
(2)  oi  the  1899  Act  is  subsequent  to  Smart's  case,  and  does 
not  appear  to  have  been  drawn  in  the  view  that  it  was 
necessary  to  have  an  analysis  in  every  case.  It  is  inconsistent 
with  the  view  of  Smart's  case  contended  for  by  the  respon- 
dent»  and  that  view  i«  therefore  either  wrong,  as  I  think  it 
ia,  or  the  decision  is  altered  by  the  statute.  I  therefore  repel 
the  objection  and  call  on  the  respondent  to  plead. 

A.  T.  Glbgg. 

The  respondent  pleaded  not  guilty,  but  was  con- 
victed and  fined  after  evidence. 

For  oomplainer— Mr.  Alex.  P.  Smith  (Messrs.  T.  J.  k  W.  A. 

Dtkks),  Hamiiton. 
For  respondent— Mr.  J.  Forbes  Thomson,  Glasgow. 


Edgab  Bates,  Collector  of  Customs  at  Glasgow,  Com-     jjq.  30. 
plainer;    Alex.  Laibd  &  Sons,  Respondents,  lamambhik^ 

Pvhlie  health — Food  adulteration — Injurumsness  of  ^*^£^i^^ 
mixture — Food  and  Drugs  Act,  1899,  sec,  1  (1)  — 
and  (7). — In  a  complaint  that  imported  canned 
cream  was  adulterated  with  gelatine,  and  that  the 
cans  or  packages  were  not  marked  with  a  name  or 
description  indicating  that  the  cream  had  been  so 
treated,  held  that  in  absence  of  an  averment  that 
the  mixture  affected  injuriously  the  quality,  sub- 
stance, or  nature  of  the  cream  the  complaint  was 
irrelevant. 

The  circumstances  of  this  complaint  and  the  argu- 
ments of  parties  may  be  gathered  from  the  subjoined 
opinion  of  the  Sheriff-Substitute  (A.  0.  M.  Mackenzie) 
delivered  when  dismissing  the  complaint- 

This  is  a  complaint  for  an  alleged  contravention  of  sec.  1  Feb.  sr.  loos. 
<rf  the  Sale  (A  Food  and  Drugs  Act,  1899.  By  the  first  sub-  ^  s^?. , 
section  of  that  section  it  is  enacted  that  ''  if  there  is  imported 
into  the  United  Kingdom  any  of  the  following  articles, 
namely,  (b)  adulterated  .  .  .  cream,  except  in  packages 
or  cans  conspicuously  marked  with  a  name  or  description 
indicating  that  the  cream  has  been  so  treated,"  the  importer 
shall  be  liable  on  summary  conviction  to  certain  penalties,  and 
sub«ep.  7  of  the  same  section  enaots  that  "  for  the  purposes 


MAcaifziB. 
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LAffAusHiBi.  of  thia  section  an  article  of  food  shall  be  deemed  to  be 
^^gj^'"^*  adulterated  ...  if  it  has  been  mixed  with  any  other 
vth^ivfM,  substance  .  .  .  so  as  to  affect  injuriously  its  quality, 
Sheriff       substance,  or  nature." 

The  complaint  sets  forth  that  the  respondent  has  con- 
travened the  section  by  importing  into  the  United  Kingdom 
certain  cream  contained  in  tins,  packed  in  eight  packages 
marked  E.Y.  which,  upon  examination  of  samples  thereof, 
was  found  to  be  adulterated  by  the  admixture  therewith  of 
gelatine^  and  which  tins  were  not  conspicuously  marked  widi 
a  name  or  description  indicating  that  the  said  cream  had 
been  so  treated.  At  the  last  diet  the  respondent's  procurator, 
founding  upon  the  first  clause  of  sub-sec.  7  above  quoted, 
objected  to  the  relevancy  of  the  complaint,  on  the  ground 
that  there  was  no  averment  that  the  alleged  admixture  of 
gelatine  had  injuriously  affected  the  quality,  substance,  or 
nature  of  the  imported  article.  In  answer  to  this  objection, 
the  procurator  for  the  complainer  contended  that  the  pro- 
visions of  sub-sec.  7  did  not  add  to  the  burden  either  of 
averment  or  proof  imposed  upon  the  prosecutor  by  sub-sec.  1, 
but  merely  afforded  the  respondent  a  defence  to  a  complaint 
founded  on  sub-sec.  1,  if  he  could  prove  that  the  admixture 
of  the  foreign  substance  had  not  injuriously  affected  the 
quality,  substance,  or  nature  of  the  imported  article.  He 
further  founded  upon  sub-sec.  2,  which  enacts  that,  "  subject 
to  the  provisions  of  this  Act "  (that  is,  the  Sale  of  Food  and 
Drugs  Act,  1899),  "  this  section  shall  have  effect  as  if  it 
were  part  of  the  Customs  Consolidation  Act,  1876  " ;  and 
argued  that  the  effect  of  sec.  259  of  the  latter  Act  was  to 
throw  the  burden  of  proof  upon  the  respondent. 

Such  being  the  contentions  of  parties,  it  is  neoessary, 
in  the  first  place,  to  consider  the  effect  of  the  first  clause  of 
sub-sec.  7  of  sec.  1  of  the  Act  of  1899.  After  careful  con- 
sideration, I  am  of  opinion  that  the  effect  of  that  clause  is 
to  define  the  term  "adulterated,"  as  used  in  sub-seo.  1,  in 
relation  to  any  of  the  articles  of  food  there  mentioned,  to 
mean  ''  mixed  with  any  other  substance  so  as  injuriously  to 
affect  its  quality,  substance,  or  nature."  That  is  to  say,  the 
admixture  of  the  foreign  substance  must,  in  order  to  cause 
adulteration  in  the  sense  of  sec.  1,  affect  injuriously  the 
quality,  substance,  or  nature  of  the  imported  article.  It 
follows — to  take  the  case  of  imported  cream,  being  that  with 
which  we  are  concerned — that  before  the  Court  can  c<MiYict 
the  importer  of  an  offence  against  the  section  it  must  be 
satisfied  not  only  that  the  cream  has  been  mixed  with  a 
foreign  substance,  but  that  the  mixture  has  injuriously 
affected  its  quality,  substance,  or  nature. 

Now,  according  to  the  usual  rule  of  our  practice,  which 
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is  equally  applicable  to  casee  of  statutory  contravention  as  .  lahakmhie*. 
to  ordinary  criminal  proceedings,  the  prosecutor,  who  com-  ^^gj^*"** 
plains  that  an  offence  has  been  committed,  must  prove  his     peb.27vi8oc. 
case.    He  must  also,  according  to  an  equally  well-settled  rule,        g^ff 
in  order  to  establish  his  right  to  a  proof,  set  forth  in  his     m^«^«"»" 
complaint  facts  which  necessarily  lead  to  the  conclusion  that 
the  offence  of  whidi  he  complains  has  been  committed;  and, 
if  this  rule  is  applicable  to  the  present  case,  I  think  it  was 
essential  for  the  prosecutor  to  aver  that  the  admixture  of 
gelatine,  of  which  he  complains,  had  injuriously  affected  the 
quality,  substance,  or  nature  of  the  cream.     I  don't  think 
I   can   presume   from  the   mere   fact   that   mixture   with   a 
foreign  substance  is  alleged  that  the  quality  of  the  cream 
has  been  injuriously  affected.    The  more  fact  that  the  Legis- 
lature thought  it  necessary  to  insert  the  words  I  have  quoted 
leads  to  the  opposite  inference;  for  one  must  assume  that 
they  attached  some  meaning  to  them.     So  far,  therefore,  &s 
the  enactments  of  sub-sees.  1  and  7  are  concerned,  and  unless 
the  effect  of  these  sub-sections  is  qualified  by  other  provisions, 
I   am   of   opinion    that   the   respondent's   objection   to   the 
relevancy  is  well  founded. 

The  next  question  to  which  I  address  myself  is  whether 
there  ia  in  the  Sale  of  Food  and  Drugs  Acts  any  provision 
to  qualify  the  effect  of  the  first  clause  of  sub-«ec.  7.  The 
argument  for  the  complainer  was  not  elaborated,  probably 
because  the  objection  to  the  relevancy  took  him  by  surprise, 
but  it  is  possible  that  he  may  have  had  in  his  mind  the 
provisions  of  sec.  24  of  the  Sale  of  Food  and  Drugs  Act, 
1876.  That  section  enacts  that  "  in  any  prosecution  under 
this  Act,  where  the  fact  of  an  article  having  been  sold  in  a 
mixed  state  has  been  proved,  if  the  defendant  shall  desire 
to  rely  on  any  exception  or  provision  contained  in  this.  Act, 
it  shall  be  incumbent  upon  him  to  prove  the  same."  There 
is  some  doubt  whether  that  section  applies  to  offences  against 
the  provisions  of  the  Act  of  1899,  and  it  certainly  seems  to 
apply  only  to  a  sale  of  adulterated  articles.  But,  assuming 
its  general  applicability  to  offences  against  the  Act 
of  1899,  I  am  of  opinion  that  it  does  not  help  the  com- 
plainer's  argument,  because,  in  my  opinion,  the  first  clause 
of  sub-sec.  7  of  the  Act  of  1899  ia  not  an  exception  or  provi- 
sion in  the  sense  of  sec.  24.  Examples  of  such  exceptions  or 
provisions  are,  in  my  opinion,  to  be  found  in  sec.  5,  the 
sulHsections  of  sec.  6  and  sec.  8  of  the  Act  of  1875,  and  also 
in  the  second  clause  of  sub-sec.  7  of  the  Act  of  1899.  Sec. 
24  is  not,  in  my  view,  intended  to  relieve  the  prosecutor 
of  the  burden  of  proving  that  any  of  the  offences  declared 
by  these  statutes  has  been  committed.     I  am   of  opinion, 
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LAHiinHiu.  therefore,  that,  so  far  as  the  Sale  of  Food  and  Drugs  Acts 
^'**flonf*^*  are  concerned,  the  objection  to  the  relevancy  is  well  founded. 
It  remains  only  to  consider  the  argument  founded  by  the 
oomplainer  upon  the  provifiions  of  sub-sec.  2  of  sec.  1  of  the 
Act  of  1899,  which  enacts  that  sec.  1  of  iiie  Act  of  1899  shall 
have  effect  as  if  it  was  incorporated  in  the  Gustoma  Con- 
solidation Act  of  1876.  Now,  this  latter  Act  extends  to 
nearly  three  hundred  clauses,  but  the  only  clause  to  which 
I  was  referred,  and  the  only  clause,  so  far  as  I  have  been 
able  to  discover,  which  can  be  thought  to  have  any  bearing 
on  the  present  question,  is  sec.  259.  That  section  enacts 
that,  ''if  in  any  prosecution  in  respect  of  any  goods  seized 
for  non-payment  of  duties,  or  any  other  cause  of  forfeiture, 
or  for  the  recovering  any  penalty  or  penalties  under  the 
Customs  Acts,  any  dispute  shall  arise  whether  the  duties  of 
Customs  have  been  paid  in  respect  of  such  goods,  or  whether 
the  same  have  been  lawfully  imported  or  lawfully  unshipped, 
or  concerning  the  place  from  whence  such  goods  were  brought, 
then,  and  in  every  such  case,  the  proof  thereof  shall  be  on 
the  defendant  in  such  prosecution.''  A  consideration  of  that 
section  leads  me  to  the  view  that  it  has  no  application  to 
such  a  case  as  that  with  which  we  are  here  concerned.  It 
appears  to  deal  with  smuggling  offences^  and  its  effect  appears 
to  me  to  be  entirely  confined  to  cases  where  goods  have  been 
seized  in  respect  of  offences  against  the  Revenue  laws.  It 
has,  in  my  opinion,  no  application  to  such  a  case  as  we  have 
here,  where  goods  have  not  been  seized,  but  samples  have 
been  taken  for  the  purpose  of  a  prosecution  under  the  Sale 
of  Food  and  Drugs  Acts.  On  the  whole  matter,  I  am  of 
opinion  that  the  objection  to  the  relevancy  falls  to  be 
sustained,  and  the  complaint  dismissed. 

For  oomplaiDor— Mr.  T.  0.  MacQebgob,  Glasgow. 
For  respondent — Mr.  Jambs  M.  Laibd,  Glasgow. 


No.  31. 

PBRTH8HIRB. 

Onmmlng  v 
M'Ewen. 


SHERIFF  COURT  OF   PERTHSHIRE. 
Duncan  Gumming,  Complainer;   James  M'Ewek, 

Respondent 

Public  health — Food  and  Drugs  Acts — MUk — Sale — 
Taking  of  samples  by  complainer  at  delivery — 
Relevancy — Act  of  1879,  sec.  3. — A  complaint  by  an 
officer  of  a  local  authority  bore  that  he  had  taken 
samples  of  milk  in  course  of  and  at  the  place  of 
delivery  by  the  seller  to  the  purchaser,  and  that 
the  accused  seller  of  the  milk  "  did  thus,"  at  that 
place,  within  the^meaning  of  sec.  3  of  the  Act  of 
1879,  "sell  to  the  complainer,  to  his  prejudice, 
said  sample  of  milk,  the  same  not  being  of  the 
nature,  substance,  and  quality  demanded,  namdy, 
sweet  milk,"  because  it  did  not  come  up  to  the 
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standard  of  having  3  per  cent,  of  milk  fat.  Con)-  PuraraiKs. 
plaint  dismissed  as  irrelevant,  the  sale  averred  oammiDgv 
having  been  to  the  purchaser,  and  not,  even  con- 
structively, to  the  oflScer.  Question,  whether  a 
statement  in  the  complaint  that  the  sample  contained 
only  so  much  per  cent,  of  a  particular  constituent 
"  or  thereby  "  was  sufficient. 

Duncan  Gumming,  sanitary  inspector  of  the  burgh 
of  Perth  and  the  officer  appointed  by  the  local  authority 
to  enforce  the  Food  and  Drugs  Acts,  brought  complaints 
against  certain  dairymen  in  regard  to  milk  supplied  to 
buyers  in  Perth.  A  complaint  against  James  M*Ewen 
was  taken  as  a  test  case  upon  certain  objections  to  the 
relevancy  of  all  the  complaints.  The  complaint  against 
him  (to  which  the  others  were  similar)  bore  that  he 
"  having,  in  pursuance  of  a  contract  of  sale  with  the 
City  of  Perth  Co-operative  Society,  Limited,  Perth, 
forwarded  on  the  morning  of  the  19th  day  of  July,  1904, 
to  the  said  City  of  Perth  Co-operative  Society,  Limited, 
sixteen  gallons  of  sweet  milk  to  their  shop  or  premises 
at  No.  69  Canal  Street,  Perth,  and  the  complainer 
having  procured  on  the  said  date  at  the  said  shop 
or  premises,  No.  69  Canal  Street  aforesaid  (being  the 
place  of  delivery  of  said  sixteen  gallons  of  sweet  milk, 
and  which  were  then  in  course  of  delivery),  a  sample 
of  the  said  milk  for  the  purposes  of  the  Acts  after- 
mentioned,  and  the  said  sample  having  on  analysis, 
as  prescribed  by  said  Acts,  been  found  to  contain  only 
2*78  per  cent,  or  thereby  of  milk  fat,  whereas  genuine 
milk  should  contain  3  per  cent,  of  milk  fat,  according 
to  the  Sale  of  Milk  Regulations,  1901,  made  by  the 
Board  of  Agriculture  in  exercise  of  the  powers  con- 
ferred on  them  by  sec.  4  of  *  The  Sale  of  Food  and 
Drugs  Act,  1899,'  the  said  James  M*Ewen  did  thus  at 
said  shop  or  premises  at  No.  69  Canal  Street  aforesaid, 
time  above  libelled,  within  the  meaning  of  sec.  3  of 
*  The  Sale  of  Food  and  Drugs  Act  Amendment  Act, 
1879,'  sell  to  the  complainer,  to  his  prejudice,  said 
sample  of  milk,  the  same  not  being  of  the  nature, 
substance,  and  quality  demanded,  viz.,  *  sweet  milk,' 
in  respect  that  it  contained  only  2*78  per  cent,  of  milk 
fat,  whereas  genuine  sweet  milk  should  contain  3  per 
cent,  of  milk  fat,  according  to  the  said  Sale  of  Milk 
Regulations,  1901,  made  by  the  Board  of  Agriculture 
in  exercise  of  the  powers  conferred  on  them  by  sec.  4 
of  *The  Sale  of  Food  and  Drugs  Act,  1899,'  contrary 
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pkmhsiiie^  to  '  The  Sale  of  Food  and  Unig8  Acts,  1875  to  1899/ 
particularly  '  The  Sale  of  Food  and  Drugs  Act,  1876, 
sec.  6/  and  said  offence  is  a  first  offence,  whereby  the 
said  James  M'Ewen  is  liable  to  a  fine  not  exceeding 
£20."  The  objections  were,  inter  alia,  (a)  no  actual  sale 
was  alleged  to  the  complainer  by  any  one,  and  there 
was  no  ground  in  fact,  or  in  the  statutes  founded  on, 
for  the  alleged  constructive  sale  by  the  respondent  to 
the  complainer ;  (6)  it  was  not  alleged  that  the  milk  in 
question  contained  less  than  3  per  cent,  of  milk  fat 
(the  words  "  2*78  or  thereby ''  being  consistent  with  the 
presence  of  3  per  cent,  of  milk  fat). 

The  Sheriff-Substitute  (Syh)  dismissed  all  the 
complaints,  giving  the  following  opinion :  — 

The  complainer,  a  sanitary  inspector,  is  the  person 
authorised  to  prosecute  for  contraventions  of  the  Food  and 
Drugs  Acts  within  the  burgh  of  Perth.  The  respondent, 
inter  alios,  has  a  contract  with  the  City  of  Perth  Ck>-operative 
Society  of  Perth  for  the  supply  of  sweet  milk.  It  is  de- 
livered regularly  at  the  society's  premises,  Canal  Street, 
Perth.  This  is  a  prosecution  under  sec.  6  of  the  Food  and 
Drugs  Act,  1875,  which  enacts,  ''  No  person  shall  sell,  to  the 
prejudice  of  the  purchaser,  any  article  of  food  .  .  .  which 
is  not  of  the  nature,  substance,  and  quality  demanded  by 
such  purchaser."  Sec.  6  thus  struck  at  sales  of  adulterated 
articles  of  food. 

The  present  is  libelled  as  a  case  of  an  inspector  of 
nuisances  obtaining  a  sample  of  the  milk  at  the  place  of 
delivery.  It  is  said  that  the  complainer  having  procured 
at  the  said  place  of  delivery  (Canal  Street),  and  when  the 
sweet  milk  was  in  course  of  delivery,  a  sample  of  it  for  the 
purposes  of  the  Acts,  the  accused  ''  did  thus  *'  at  that  place, 
within  the  meaning  of  sec.  3  of  the  Act  of  1879,  '*  sell  to 
the  complainer,  to  his  prejudice,  said  sample  of  mUk,  the 
same  not  being  of  the  nature,  substance,  and  quality  de- 
manded, namely,  sweet  milk,"  because  it  did  not  come  up  to 
the  standard  of  having  3  per  cent,  of  milk  fat.  Sec.  13 
of  the  Act  of  1875  enacted,  ''Any  .  .  .  inspector  of 
nuisances  .  .  .  may  procure  any  sample  of  food 
.  .  .  and,  if  he  suspect  the  same  to  have  been  sold  to 
him  contrary  to  any  provision  of  this  Act,  shall  submit  the 
same  "  to  an  analyst  to  obtain  a  certificate,  and  thereafter 
may  prosecute,  if  that  be  found  necessary.  From  that 
section  and  the  section  which  follows  it  will  be  seen  that  an 
actual  purchase  is  contemplated.  Then  see.  3  of  the  Act 
of  1879  comes  in  to  deal  with  the  obtaining  of  samples  of 
milk  at  the  place  of  delivery.      I  shall  quote  it  at  sufficient 
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length  hereafter.  It  gives  an  inspector  power  to  procure  a  PMTiiwiita. 
sample  at  the  place  of  delivery,  and  thereafter,  if  necessary,  Cjjpgjjj ' 
to  proceed  "  as  if "  he  had  been  a  purchaser.     .     .     .  oct-nTwo*. 

The  history  of  the  legislation  as  to  taking  samples  (which     gheriiT stm. 
I  have  already  shortly  referred  to)  is  this — ^The  Act  of  1876, 
sec.   13,  empowered  the  qualified  person  to  ''  procure "  any 
sample  of  food  or  drugs,  and,  if  he  suspected  the  same  to 
have  been  sold   to  him   contrary   to   the   Act,    to   have   it 
analysed,  and  (sec.  20)  to  take  summary  proceedings  if  the 
certificate  showed  prima  facie  that  there  was  a  contraven- 
tion.      Then  the  Act  of  1879,  sec.  3,  having  in  view  milk 
sold  to  an  ordinary  purchaser,  provided  for  the  taking  of 
samples  by  the  qualified  person  to  see  if  that  contract  of 
sale  was  being  fulfilled.       So  it  enacts  that  the  inspector  of 
nuisances  or  other  qualified   person   "  may  procure  at  the 
place  of  delivery  any  sample  of  any  milk  in  course  of  de- 
livery to  the  purchaser     ...     in  pursuance  of  any  con- 
tract for  sale  to  such   purchaser     ...     of   such   milk; 
and  such  officer     .     .     .     if  he  suspect  the  same  to  have 
been  sold  contrary  to  any  of  the  provisions  of  the  principal 
Act "  (that  of  1875),  "  shall  submit  the  same  to  be  analysed, 
and  the  same  shall  be  analysed  and  proceedings  shall  be 
taken,  and  penalties  enforced  in  like  manner  in  all  respects 
as  if  such  officer    .     .     .     had  purchased  the  same  from  the 
seller     .     .     .     under  sec.   13  of  the  principal  Act."       In 
this  complaint  the  seller  is  the  accused,  and  the  milk  is  sold  . 
in  pursuance  of  a  contract  with  the  Co-operative  Society, 
Perth,  and  is  a  consignment  in  part  fulfilment  of  that  con- 
tract.     That  society  is  the  purchaser.       The  complainer  as 
sanitary  officer  took  the  sample.       This  enables  me  to  ex- 
plain  the   second     objection.        The     complainer,    founding 
chiefly  on  the  last  words  which  I  have  quoted,  says  that  the 
sample  was  sold  to  him,  that  the  complainer  ''  did  thus," 
i.e.,  by  the  procuring   of  the   sample,   ''  sell "  to  him   the 
sample.       The  objection  is  that  this  supposed  constructive 
sale  could  not  exist,  having  in  view  the  fact  stated  in  the 
complaint  that  the  purchaser  is  the  society.       I  think  this 
objection  good  in  law.       The  Act  does   not  say  that  the 
officer  shall  be  deemed  to  be  a  purchaser.       It  only  says 
that  he  may  lawfully  take  proceedings  as  if  he  had  been. 
And  I  think  he  could  do  so  without  averring  a  fictitious  sale, 
which  is  really  inconsistent  with  the  rest  of  the  complaint. 
In  considering  the  matter   I  have  felt   bound  to  face  the 
question  whether,  having  regard  to  the  other  provisions  of 
Uie  Act,  the  prosecutor  was  not  bound,  as  I  think  he  argued, 
to  allege  a  sale.       I  have  come  to  think  that  he  was  not. 
It  appears  to  me  that,  taking  together  sec.  6  of  the  principal 
Act  and  sec.  3  of  the  Act  of  1879,  the  complaint  should  be 
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constructed  on  the  footing  that  the  offence  is  committed 
if  the  sample  "  obtained  "  by  the  inspector  of  the  milk  sold 
to  the  customer  is  not  of  the  nature,  substance,  and  quality 
"  demanded  "  alike  by  the  purchaser  and  the  officer  taking 
the  sample,  and  that,  if  it  be  not,  the  officer  is  to  take 
proceedings  '^  as  if  "  he  had  been  the  purchaser. 

There  is  another  objection,  viz.,  that  it  will  not  do  to  say 
(whatever  the  precise  terms  used  by  the  analyst)  that  the 
sample  contains  only  so  much  per  cent,  of  a  particular  con- 
stituent "  or  thereby."  This,  it  is  said,  brings  in  a  dubious 
element,  as  the  word  ''  thereby "  might  cover  a  sample 
practically  pure.  Thds  case  is  an  illustration,  because  the 
deficiency  is  on  the  face  of  the  complaint  very  smaU.  I 
observe  that  in  Hamilton's  case  {Hamilton  v  Morrison, 
20th  March,  1903,  5  F.  (J.C.)  80)  this  objection  was  not 
taken,  though  it  was  as  open  there  as  here.  But  the 
difference  was  there  as  great  as  33  per  cent.,  and  a  more 
formidable  objection  was  open,  and  was  sustained.  I  have 
not  found  it  needful  to  decide  on  the  objection. 

For  oomplainer — Mr.  John  Bkgo,  town-clerk,  Perth. 

For  respondent — Messrs.  M'Gash  k  Huntbb  and  Mr.  J.  W. 
Wylub,  Perth. 


SHERIFF   COURT   OF   FORFARSHIRE. 
A,  Pursuer;  B,  Defender, 

Process — Abandonment — Motion  for  absolvitor, — Held 
that  where  a  pursuer  seeks  to  abandon  his  case, 
but  fails  to  pay  expenses  as  a  condition  precedent 
to  his  getting  leave  to  abandon,  the  defender's 
remedy  is  not  a  motion  for  absolvitor. 

Expenses — Amount — Abandonment — Tender  of  taxed 
sum  less  item^  not  incurred, — Where  a  pursuer 
abandoned,  and  the  defender  asked  for  expenses 
as  between  agent  and  client,  motion  refused, 
following  Lockhart,  7  D.  1045.  Further,  held 
that  the  pursuer's  tender  of  the  account  taxed 
and  approved  of,  but  less  items  not  incurred,  was 
enough,  it  being  a  condition  of  right  to  expenses 
that  they  shall  be  incurred. 

In  this  action  the  pursuer,  after  the  record  had  been 
closed  and  a  proof  to  both  parties  allowed,  resolved  to 
abandon  the  action,  and  lodged  the  usual  minute  of 
abandonment.  The  pursuer  moved  that  the  expenses 
due  by  him  to  the  defender  should  be  modified,  and 
referred  to  circumstances  stated  on  record  in  support 
of  this  motion;  while  the  defender's  agent  moved  the 
Court  for  expenses,  not  as  between  party  and  party,  but 
as  between  agent  and  client.      The  Sheriff-Substitute 
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AvB. 

Dec  S.  190fi. 
BheriffLUL 


(Lee),  having  taken  the  question  to  avizandum,  pro-   fomamhi»i. 
nounced  the  following  judgment: — 

FoRPAR,  2nd  December,  1905. — The  Sheriff- Substitute, 
having  made  avizandum,  finds  that  a^  a  condition  precedent 
to  abandonment  the  pursuer  is  liable  to  the  defender  in 
payment  of  full  expenses  of  process,  such  expenses  being 
taxed  as  between  party  and  party ;  allows  the  defender  to 
lodge  his  account  in  process ;  remits  the  same  to  the  Auditor 
of  Court  to  tax  and  report,  and  continues  the  cause. 

Brbmner  p.  Lbb. 

Note. — The  pursuer  in  this  case  has  lodged  a  minute 
asking  leave  to  abandon  his  petition.  It  is  not  suggested 
that  he  has  adopted  this  course  for  any  other  reason  than 
that  he  is  unable  to  produce  evidence  in  support  of  his 
averments.  In  these  circumstances  I  can  find  no  difficulty 
at  all  in  refusing  his  motion  for  a  modification  of  the  usual 
award  of  expenses  to  the  defender.  The  payment  of  expenses 
is  a  condition  precedent  of  abandonment,  as  provided  for 
by  the  Act  of  Sederunt  of  10th  July,  1839,  sec.  61. 

The  defender  on  his  part  has  moved  that  expenses  should 
be  allowed  to  him  as  between  agent  and  client,  on  the 
ground  that  the  action  ought  never  to  have  been  raised, 
and  that  the  pursuer's  averments  were  put  on  record  without 
any  reasonable  belief  that  they  could  be  proved.  These 
are  propositions  which  the  defender  doubtless  believes  would 
have  been  established  had  the  case  gone  to  proof,  but  I 
cannot  assume  their  accuracy.  The  question,  however,  is 
not  open  to  argument,  as  the  case  of  Lockhart  v  Lockhart, 
15th  July,  1845,  7  D.  1045,  is  in  point,  and  fixes  the  rule 
that  expenses  given  to  the  defender  in  such  cases  shall  be 
taxed  and  allowed  only  as  between  party  and  party. 

B.   P.  L. 

The  defender's  account  of  expenses  was  afterwards 
taxed  by  the  Auditor  of  Court,  and  the  pursuer, 
through  his  agent,  tendered  payment  of  the  expenses 
taxed,  but  subject  to  deduction  of  certain  items  which 
had  not  been  incurred.  The  defender's  agent  declined 
to  accede  to  the  pursuer's  proposal  for  settlement,  or 
accept  the  tender  made,  and,  subsequently,  enrolled 
the  case  for  decree  of  absolvitor  and  for  the  taxed 
expenses.  Parties  were  heard  on  the  defender's  motion 
and  the  pursuer's  tender,  and  the  Sheriff-Substitute, 
having  made  avizandum,  issued  the  following 
interlocutor: — 

Forpar,    25th  January,    1906. — ^The    Sheriff-Substitute,     jml»,i9m. 
having    considered    the    cause,    refuses    in    hoc    statu    the     sharuTLu. 
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Fori AUHiBB.    defender's  motion  for  decree  of  absolvitor ;  allows  the  pursuer 
ArB.        lOs.  6d.  of  modified  expenses,  and  continues  the  cause. 

Jan.86,l«».  BrBMNBR    P.    LkB. 

Note, — ^The  defender  has  enrolled  this  case  to  ask  for 
decree  of  absolvitor  on  the  ground  that  the  pursuer  has 
not  paid  the  expenses  due  by  him  as  a  condition  precedent 
of  his  being  allowed  to  abandon.  I  do  not  think  that  this 
is  a  competent  procedure.  The  defender's  proper  course, 
if  there  was  undue  delay  on  the  pursuer's  part,  would  be 
to  ask  for  a  new  diet  of  proof,  and  then  take  his  decree  if 
the  pursuer  failed  to  proceed. 

The  pursuer,  however,  appears  to  be  willing  to  pay  the 
taxed  expenses  under  deduction  of  certain  items  which  he 
holds  have  not  been  incurred,  and  the  present  enrolment 
is  really  for  the  purpose  of  settling  whether  these  items  are, 
or  are  not,  properly  included  in  the  defender's  expenses. 
The  items  referred  to  are — Enrolling  for  approval  of  Auditor's 
report,  2s.  6d.  ;  attendance  at  decree  for  expenses,  5s.  ; 
copy  interlocutor.  Is.  6d. ;  ordering,  procuring,  and  examin- 
ing extract,  6s.  8d.  I  understand  Mr.  Anderson,  for  the 
defender,  to  have  waived  his  right  to  insist  on  the  first  three 
items. 

If  the  question  is  open,  I  am  disposed  to  decide  it  in 
favour  of  the  pursuer's  contention.  Abandonment  of  the 
petition  must  be  preceded  by  the  payment  of  expenses.  If 
the  expenses  are  paid  the  pursuer  may  enrol  for  leave  to 
abandon,  but  there  can  be  no  enrolment  for  approval  of 
the  Auditor's  report  or  for  decree  for  expenses.  The 
expenses  in  such  a  case  are  not  recovered  under  a  decree 
of  the  Court,  but  under  the  compulsitor  that  if  they  are  not 
paid  the  pursuer's  right  to  abandon  will  be  lost.  Similarly, 
the  last  charge  for  extract  seems  inappropriate  when  tae 
petition  is  abandoned.  The  only  interlocutor  which  could 
be  extracted  is  that  which  grants  leave  to  the  pursuer  to 
abandon.  It  need  not,  and  the  authorities  say  ought  not, 
even  to  dismiss  the  action.  Such  an  interlocutor  can  be  of 
no  value  whatever  to  the  defender,  and  I  cannot  figure  a 
case  in  which  any  defender  would  wish  an  extract  of  it. 
AU  these  charges  are  in  practice  allowed  in  advance  by  the 
Auditor  to  save  the  inconvenience  of  another  award  of 
expenses  when  his  report  is  approved  and  decree  given  for 
the  amount  of  the  taxed  account.  This  is  a  practice  which 
is  universally  recognised,  and  it  is,  I  think,  as  universally 
understood  that  the  allowance  proceeds  on  the  assumption 
that  the  charges  will  in  fact  be  incurred,  and  that  it  is  to 
this  extent  a  conditional  allowance.  In  these  circumstances 
it  appears  to  me  that  an  abandoning  pursuer  is  within  his 
right  in  deductinnr  from  the  defender's  account  those  piospec- 
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tive  oharges  which  the  abandonment  will  supersede  or  make 
wholly  unnecessary,  and  that  a  tender  less  these  charges  is  a 
sufficient  tender. 

I  had  at  first  some  doubt  as  to  whether  this  question 
was  now  open,  as  these  chargec  appear  in  the  taxed  account 
which  I  have  already  reviewed  and  approved.  But  the 
defender's  account  is  properly  made  out,  and  was  subsequently 
properly  taxed  by  the  Auditor,  on  ordinary  principles,  and 
without  presuming  that  the  exceptional  course  of  abandon- 
ment would  necessarily  follow.  The  items  in  question  are 
therefore  properly  included  in  the  taxed  account,  and  it  was 
not  necessary  for  the  pursuer  to  formally  object  to  their 
inclusion.  The  fact  that  he  acquiesced  in  their  inclusion 
does  not  make  him  liable  to  pay  them,  if  the  circumstances 
they  were  designed  to  meet  do  not  arise.  B.  P.  L. 

For  pursuer— Mr.  Donald  Macintosh,  Forfar. 

For  defender— Mr.  John  P.  Andebson,  Forfar. 


FORVABSHIU. 

aTb. 

Jan.  25, 1900. 
BheriffLn 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
T.  Primrose's  Trustees,  Pursuers ;  S.  W.  Cocker  and     No.  33. 
his  Trustee,  Defenders.  amemwshiei. 

Leate — Hypothec — Sequestration  in  security — Expenses     Tni»tee«« 
— Rent  paid. — Circumstances  in  which,  although  the     ^'^^li!!:*^- 
rent  was  paid  when  due,  the  landlord  was  found 
entitled    to    the    expenses    of    a    sequestration    in 
security. 

The  defender  Cocker,  a  carpenter,  was  tenant  of 
premises  belonging-  to  the  pursuers  for  the  year  ending 
Whitsunday,  1906.  On  or  about  29th  July,  1905, 
Cocker  left  Aberdeen,  without  granting  a  trust  deed, 
but  he  at  the  same  time  wrote  to  his  agents  informing 
them  that  his  affairs  had  become  embarrassed,  and 
asking  them  to  take  possession  of  his  estate  and  call 
a  meeting  of  his  creditors.  On  1st  August,  1905,  the 
pursuers'  agents  threatened  sequestration  unless 
Cocker's  agents  personally  guaranteed  the  rent.  This 
they  declined  to  do,  but  on  the  same  date  intimated 
that  they  had  locked  up  the  premises  and  that  the 
keys  were  in  their  possession.  They  also  undertook 
not  to  remove  any  of  the  stock  and  fittings  without 
first  communicating  with  the  pursuers'  agents.  The 
pursuers  on  4th  August  sequestrated  Cocker's  effects. 
On  7th  August  a  petition  was  presented  for  the 
sequestration  of  Cocker's  estates  under  the  Bankruptcy 
Acts,  and  sequestration  was  awarded  on  4th  September. 
The  Martinmas  rent  was  paid  by  Cocker's  trustee  on 
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AMEPBBTSHiKi.  Qth  Novcmber,  and  the  Whitsunday  rent  was  lodged 
on  deposit  receipt  in  joint  names  of  the  parties'  agents. 
Cocker's  trustee  having  been  sisted  as  a  defender,  the 
question  of  the  expenses  of  sequestration  was  thereafter, 
by  consent  of  parties,  remitted  to  the  Small  Debt  Court 
for  disposal.  The  Sheriff- Substitute  (Begg),  after  a 
proof  of  the  above  facts,  held  that  the  circumstances 
above  set  forth  took  the  case  out  of  the  ordinary  rule 
as  laid  down  in  Gordon  v  Suttie  (14th  June,  1836), 
14  S.  954,  and  awarded  the  pursuers  their  expenses. 

For  purauerB— Messrs.  Petbrkin  &  Duncans,  Aberdeen. 

For  defenders— Messrs.  Soott  &  Morrison,  Aberdeen. 


PiimroM't 
Tmsteetv 
Cocker,  tc 


Dec  7. 1906. 
Sheriff  Bmo. 


No.  34. 

DOMBARTOR- 
8HI1II. 

M'GnMrty  v 

Brown  &  Co., 

Limited. 


Feb.  S6, 1900. 
Sheriff  Blaib. 


SHERIFF  COURT  OF  DUMBARTONSHIRE. 

James  M^Groarty,  Claimant;  John  Brown  &  Co.,  Ltd., 
Res2>ondents. 

Workmen's  Compensation  Act,  1897 — Employment — 
Misconduct — Intoxication. — A  shipyard  workman 
oame  drunk  to  the  ship  he  was  working  on.  His 
foreman  dismissed  him,  and  while  he  was  leaving 
the  ship  he  fell  from  a  ladder  and  was  injured.  In 
his  claim  for  compensation  under  the  Workmen's 
Compensation  Act  of  1897,  held  that  he  was  guilty 
of  serious  and  wilful  misconduct,  and  that  his  claim 
was  bad. 

The  following  judgment  by  the  Sheriff-Substitute 
(Blair)  indicates  the  point  and  the  circumstances:  — 

Dumbarton,  2eth  February,  1906.— The  Sheriff-Substi- 
tute, having  heard  parties'  procurators  and  considered  the 
evidence  led,  finds  in  fact  (1)  that  on  22nd  September,  1905, 
the  pursuer  M^Groarty,  while  about  to  commence  work  in 
the  defenders'  j^rd,  was  drunk;  (2)  that,  in  consequence  of 
his  being  drunk,  he  was  dismissed  by  the  defenders'  foreman, 
Davis ;  (3)  that  the  pursuer,  in  leaving  the  ship  where  he  was 
working,  and  in  consequence  of  his  being  drunk,  fell  from  a 
ladder,  and  received  the  injuries  complained  of :  Finds  in  law 
that  the  said  accident  occurred  through  the  serious  and  wilful 
misconduct  of  the  pursuer ;  therefore  assoilzies  the  defenders 
from  the  conclusions  of  this  petition,  and  finds  the  pursuer 
liable  to  the  defenders  in  expenses,  and  decerns. 

P.  J.  Blaib. 

Note. — ^This  is  a  simple  question  of  fact,  and  I  have  no 
difficulty  whatever  in  coming  to  the  conclusion  that  the 
pursuer  was  drunk  on  the  night  in  question.  Shields  first 
noticed  it  at  the  gate,  and  sent  Davis  at  once  after  the  pur- 
suer. He  was  quite  clear  about  it^  and  dismissed  the 
pursuer.       Thereafter,  on  leaving  the  ship,  the  pursuer  fell 
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and  injured  himself.  That  happened  entirely  owing  to  his  ^^^^^^' 
condition.  Dr.  Dab  also  says  the  man  was  under  the  influ-  n.(jr"^rtT  « 
ence  of  drink  when  he  saw  him  after  the  accident.  There  ®  lKu^  ' 
can  be  no  doubt  about  it.  And  if  that  is  so,  I  can  conceive  p^b.^.  imm. 
no  worse  case  of  serious  and  wilful  misconduct  than  the  facts  gheriffBLAiB. 
disclose  here.  P.  J.  B. 

For  claimant — Messrs.  J.  M.  &  J.  H.  Robertson,  Glasgow. 

For  respondents — Messrs.  Kkrb  &  Babrie,  Glasgow. 


Johnstone  v 

DonaldsoD 

Brothen.  te. 


SHERIFF   COURT   OF   LANARKSHIRE. 
William  Johnstone,  Pursuer;   Donaldson  Brothees     No.  35. 
and  The  Canadian  Pacific  Railway  Company,  labawwbibk. 
Defenders, 

Jurisdiction — Foreign  company — Local  office — Mari- 
time contract — Locus  solutionis. — ^A  company, 
having  its  head  office  in  Canada  and  an  office  in 
Lanarkshire,  was  sued  in  Lanarkshire  for  damages 
in  respect  of  its  failure  to  perform  a  contract  of 
carriage  of  goods  from  Canada  to  Glasgow  contained 
in  a  bill  of  lading,  which  stipulated  for  the  termina- 
tion of  the  company's  liability  at  the  port  for 
shipment  to  Glasgow.  The  pursuer  claimed  juris- 
diction on  the  grounds  of  (1)  Lanarkshire  office, 
(2)  maritime  contract,  and  (3)  locus  solutionis. 
Held  that  the  first  ground  did  not  apply  to 
foreigners,  and  that  the  second  and  third  grounds 
were  negatived  by  the  terms  of  the  bill  of  lading. 

By  bill  of  lading  dated  13th  January,  1904,  the 
Canadian  Pacific  Railway  Company  acknowledged  to 
have  received  a  certain  quantity  of  barley,  and  under- 
took to  carry  the  same  from  various  points  in  Canada, 
at  which  the  barley  was  delivered  to  them,  to  Glasgow, 
and  there  to  deliver  same.  The  barley  was  delivered 
to  the  said  Canadian  Pacific  Railway  Company  in  bulk. 
The  defenders,  Donaldson  Brothers,  canied  the  barley 
during  the  ocean  portion  of  the  transit  to  Glasgow, 
and,  when  delivery  was  made  to  the  pursuer  there,  it 
was  alleged  that,  throug^h  the  failure  of  the  defenders, 
or  one  or  other  of  them,  to  keep  the  various  lots 
separate,  the  barley  was"  mixed  with  another  and 
iiiferior  lot  not  consigned  to  the  pursuer  or  contained 
in  the  said  bill  of  lading.  In  consequence,  the  pursuer 
alleged  that  all  the  barley  consigned  to  him  under 
the  bill  of  lading  was  not  delivered,  and  that  the 
quantity  he  received  was  mixed,  and  of  less  value.  The 
bill  of  lading  contained  the  provision  of  exemption  from 
liability  referred  to  below.  The  pursuer  raised  an 
action  in  the  Small  Debt  Court  at  Glasgow  for  the  loss 
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lahaushiu  and  damage  alleged  to  have  been  sustained  by  him, 
DSn"ild?oV    and  the  defenders,  the  Canadian  Pacific  Railway  Com- 

Bn»the«.Ac  p^ny^  objectcd  to  the  jurisdiction  of  this  Court.  The 
following  was  the  judgment  of  the  Sheriff-Substitute 
(Davidson)  :  — 

Feb.  j3^i906.  Tj^jg  action,  though  raised  in  the  Small  Debt  Court  and 

avumok.  concluding  for  a  small  sum  of  money,  raises  a  very  important 
question.  The  pursuer,  having  contracted  with  the 
defenders,  the  Canadian  Pacific  Railway  Company,  for  the 
carriage  of  barley  from  various  places  in  Canada  to  Glasgow, 
avers  that  the  consignment  arrived  in  a  damaged  condition, 
and  he  sues  both  the  railway  company  and  the  shippers  for 
the  amount  of  his  loss.  The  railway  company  take  an 
objection  to  the  jurisdiction,  and  that  is  the  question  I  have 
to  deal  with  now. 

In  the  first  place,  it  may  be  as  well  to  say  that  the 
Sheriff  Courts  Act  of  1876,  which  was  appealed  to  as  a 
foundation  of  jurisdiction,  does  not  apply,  as  it  is  expressly 
limited  to  persons  who  have  a  domicile  in  another  county 
in  Scotland,  which  these  defenders  have  not  (Dove  Wilson 
on  Sheriff  Court  Practice,  p.  70  ;  and  the  Act  itself,  see.  46). 
It  is  further  argued  that  this  is  a  maritime  action,  and 
that  therefore  the  Court  has  jurisdiction.  Jurisdiction  in 
a  maritime  action  may  be  constituted  over  foreigners 
in  any  case  where  the  contract  is  truly  a  maritime  contract 
and  the  defender  has  had  the  summons  served  on  him  per- 
sonally within  the  sheriffdom.  Assuming,  in  the  meantime, 
that  service  at  the  office  of  the  Canadian  Pacific  Railway 
Company  in  Glasgow  was  sufficient,  it  is  therefore  only 
necessary  for  the  pursuer  to  show  that  the  contract  was  a 
maritime  one. 

A  further  ground  of  jurisdiction,  it  is  argued,  is 
that  formed  by  the  locus  solutionis;  and  it  seems  clear 
that,  on  the  assumption  already  made  as  to  service,  it  is  a 
good  ground  of  jurisdiction  that  the  place  where  the  per- 
formance of  the  contract  was  to  be  finished  is  within  the 
sheriffdom.  The  locus  contractus  must  be  held  to  be  in 
Canada.  Both  these  alleged  grounds  of  jurisdiction,  then, 
must  be  submitted  to  the  same  test ;  whether  it  was  a  part 
of  the  contract  between  the  parties  that  the  railway  company 
should  convey  the  barley  by  sea-carriage  from  the  port  of 
lading  to  Glasgow,  and  deliver  it  there.  To  decide  this, 
it  is  necessary  to  examine  the  bill  of  lading,  which 
embodies  the  contract.  Clause  5  of  the  bill  of  lading 
reads  thus — "And  it  is  further  agreed  that  this  contract 
on  the  part  of  the  Canadian  Pacific  Railway  Company 
is  accomplished  and  the  liability  of  the  Canadian  Pacific 
Railway  Company  hereunder  terminates  on  the  delivery  of  the 
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goods  or  property  to  the  steamship,  or  steamship  line  here,  or    LAWAWttHiM. 
its  agent,  or  servants,  or  on  the  steamship  at  the  port  of     %;!d?on'' 
shipment."     This  disposes  at  once  of  the  argument  founded    Bother.,  4c. 
upon  the  locus  solutionis.      The  locus  solutionis,  as  far  as     '•'>5l'*** 
the  Canadian  Pacific  Railway  is  concerned,  is  the  port  of  ^***'*'^*'""*^"- 
shipment  in  Canada.      It  also,  in  my  opinion,  takes  this  out 
of  the  category  of  maritime  contracts.      The  obligation  of 
these    defenders    is    especially   declared    to    terminate   with 
their  delivery  of  the  goods  to  the  steamshfp,  the  steamship 
line,  or  the  agent  or  servants  of  the  latter.      It  is  therefore 
in  no  sense  a  maritime  contract,  and  no  jurisdiction  can  be 
sustained  which  is  founded  on  such  a  doctrine.      I  am  there- 
fore of  opinion  that  these  defenders  cannot  be  made  amenable 
to  the  jurisdiction  of  this  Court,  and  that  the  action  as  laid 
against  them  must  be  dismissed. 

For  pnrener — Mr.   J.   Dundas  (Messrs.   Bannattnk,   Kibk- 

WOOD,  France,  &  Co.),  Glasgow. 
For    defenders    Donaldson    Brothers— Mr.    A.    D.    Wyllie 

(Messrs.  Maclay,  Mukray,  &  Spkns),  Glasgow. 
For  defenders  the  Canadian  Pacific  Railway  Co. — Mr.  Thomas 

O.  Wright  (Messrs,  Wright,  Johnston,  &  Mackenzie), 

Glasgow. 


SHERIFF   COURT   OF    PERTHSHIRE. 

John  Campbell,  Pursuer;  Major  Archibald  Hamilton     No.  36. 
Cochrane,  Defender.  pbbth^hibb. 

Master  and  servant — Farm  servant — Duration  of  em-     ^q^^^ 
ployment  —  Presumption.  —  Held     that,     in     the         — 
absence  of  express  bargain  or  special  circumstances, 
a  farm  servant  is  presumed  to  be  engaged  for  a 
year,  at  all  ©vents  when  he  enters  at  one  of  the 
regular  terms  of  Whitsunday  or  Martinmas. 

John  (^ampbell,  a  farm  servant,  sued  Major 
Archibald  Hamilton  Cochrane  of  Dalnabreck,  Ballin- 
tuim,  for  damages  for  breach  of  engagement.  The 
pursuer  entered  the  defender's  service  at  Whitsunday, 
1903,  upon  a  written  engagement  which  was  silent 
as  to  the  tenure  of  the  situation  or  the  warning  to  be 
given  on  either  side.  In  the  following  September  the 
defender  dismissed  the  pursuer  on  a  month's  notice, 
which  the  pursuer  refused  to  accept,  he  contending  that 
he  was  engaged  by  the  year.  It  was  arranged  between 
the  pursuer  and  the  defender  that  the  pursuer,  though 
dismissed,  might  remain  on  for  a  time;  and  eventually 
he  remained  till  the  Martinmas  term,  1903,  when  the 
defender  put  the  dismissal  in  force  by  requiring  the 
pursuer  to  remove.  The  damages  claimed  were  a  half- 
year's  wages  and  perquisites.  The  defender  averred 
that  the  pursuer  was  a  monthly  servant,  like  ^^1/*^^®  (^ooajp 
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PBRTB8HIRI. 

Oampbell « 
Cochrane. 


Jan.  10,  lOAr>. 
Sheriff  Sth. 


others  on  the  estate,  and  that  his  wages  had  been  paid 
to  him  monthly.  It  was  pleaded  for  the  defender  that 
an  engagement  for  the  whole  year  from  Whitsunday 
was  very  unusual,  and  that  the  true  statement  of  the 
presumption  of  law  as  to  an  agricultural  servant's 
engagement  is  that  he  is  engaged  for  the  agricultural, 
year  ending  at  Martinmas.  The  pursuer  contended  that 
the  implied  engagement  was  for  a  year,  whether 
beginning  at  Martinmas  or  Whitsunday  (Bell's  Prins., 
sec.  174;  Hume's  Dec,  p.  393).  The  SherifE-Substitute 
(Sym)  gave  judgment  in  favour  of  the  pursuer,  and  his 
interlocutor  contained  the  following  findings:  — 

(1 6)  That  the  pursuer  left  Dalnabreck  on  26th  November, 
having  had  his  wages  paid  to  him  up  to  that  date,  and  now 
brings  this  action  for  damages  for  alleged  breach  of  con- 
tract by  the  defender,  on  the  footing  that  he,  the  pursuer, 
was  a  yearly  servant,  and  was  unjustifiably  dismissed  ;  (17) 
that  in  the  district  married  farm  servants  generally  leave 
their  places  and  come  home  to  their  places  at  Martinmas ; 
(18)  that  the  pursuer  did  not  obtain  a  new  situation  for 
the  Martinmas  term,  and  incurred  a  certain  amount  of 
expense  in  removing  and  in  house  rent ;  (19)  that  no 
disobedience  to  orders  which  would  have  justified  summary 
dismissal  has  been  established  as  matter  of  fact.  With  these 
findings  of  fact,  Finds  as  matter  of  law  (1)  that  the  ordinary 
rule  in  the  engagement  of  a  married  farm  servant  in  Scotland 
is  that  he  is  presumed  to  be  engaged  by  the  year,  a  pre- 
sumption which  may  be  set  aside  on  proof  that  the  engage- 
ment was  to  be  for  a  lesser  term  ;  (2)  that  a  master  may, 
having  dismissed  a  servant  summarily  for  an  alleged  fault, 
justify  the  dismissal  by  establishing  another  fault  justifying 
dismissal,  but  not  known  to  him  at  the  time  ;  (3)  that  the 
circumstances  of  this  case  did  not  justify  a  summary  dis- 
missal, and,  indeed,  that  questions  of  summary  dismissal  do 
not  really  arise  on  the  fact«,  because  the  defender's  dismissal 
of  the  pursuer  was  intended  to  be  a  dismissal  at  the  expiry 
of  what  he  conceived  to  be  the  legal  notice  to  terminate 
service ;  (4)  that  the  defender  was  wrong  in  law  in  thinking 
that  the  pursuer  was  a  monthly  servant,  it  not  being 
proved  that  the  presumption  for  yearly  service  had  been 
modified  at  the  time  of  his  engagement ;  therefore  (5)  that 
the  pursuer  is  entitled  to  damages ;  assesses  the  damages  at 
the  sxmi  of  £30  sterling ;  therefore  decerns  against  the 
defender  in  favour  of  the  pursuer  for  the  said  sum ;  finds 
the   pursuer  entitled   to   expenses,   kc. 

John  DAvm  Stm. 

Note. —     .     .     .The     Sheriff -Substitute    considers    it 
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quite  settled  in  Scots  law  that  the  •  presumption  in  Uie 
engagement  of  a  farm  servant  is  that  the  engagement  is  for 
a  year.  Mr.  Stewart  ingeniously  argued  that,  even  if  that 
were  so,  farm  seivants  in  this  district  leave  their  situations 
at  Martinmas,  and  that  tJie  pursuer,  coming  at  Whitsunday, 
must  be  held  at  best  to  have  engaged  himself  for  the  latter 
half  of  the  agricultural  year.  It  is  thought  that  that  is  an 
error.  In  some  districts  farm  servants  leave  at  Whitsunday. 
But,  whatever  the  custom  as  to  removal,  the  presumption 
of  law  is  that  they  engage  for  a  year.  Modern  arrangements 
have  rather  weakened  this  presumption,  and  it  is  rather 
a  narrow  question  of  fact  in  this  case  whether  the  presump- 
tion is  not  redargued  by  the  facts,  but  it  is  a  question  on 
which  the  onus  is  on  the  defender,  and  he  does  not  discharge 
it.  J.  D.  S. 

On  appeal,  the  Sheriit'-Principal  (C.  N.  Johnston) 
reduced  the  damages  to  £25,  but  otherwise  affirmed 
the  Sherift-Substitute's  judgment,  and  found  the 
pursuer  entitled  to  additional  expenses,  with  the 
following  note :  — 

As  regards  the  terms  of  engagement,  the  question  is  a   March  27.  i9U6. 
very  narrow  one,  both  in  fact  and  in  law.       I  do  not  see 
reason  to  differ  from  the  Sheriff- Substitute  that  the  express 
engagement  by  the  month  is  not  satisfactorily  established. 
In  the  absence  of  any  express  bargain   or  special  circum- 
stances, I  think  that  the  law  regards  an  agricultural  servant 
as  engaged  for  a  year,  at  all  events,  when  he  enters  at  one 
of  the  regular  terms  of  Whitsunday  or  Martinmas. 
For  pursuer— Messrs.  M'Cash  &  Hunter,  Perth. 
For  defender — Mr.  John  A.  Stewart,  Perth. 


Sheriff 

JOHHBTOir. 


SHERIFF    COURT    OF    AYRSHIRE. 
The  Glasgow  and  South- Western  Railway  Company     j^^^  37 
and     Another,     Appellants ;     Abdhossan     Town     atbsbirx. 
Council,  Respondents.  sStSwiiSra 

Assessment — Boad     rate — Exemption — Eailway — Roads  ''^  AJ3roM»n*^ 
Act,  1878,  sec.  SO— Burgh  Police  Act,   1892,  sees.    TownCouudi. 

5  (2)  and  347. — In  an  appeal  by  a  railway  company 
against  an  assessment  by  a  burgh  as  local  road 
authority  for  roads  and  streets  rate  upon  the  full 
value  of  its  lines  within  the  burgh,  held,  reading 
sec.  86  of  the  Roads  Act  of  1878  together  with  sees. 

6  (2)  and  347  of  the  Burgh  Police  Act  of  1892, 
that  the  railway  company  was  liable  to  be  assessed 
on  only  one-fourth  of  the  value  of  its  lines  in  the 
burgh  as  shown  by  the  valuation  roll. 

The  burgh  of  Ardrossan,  in  imposing  the  road  assess- 
ment for   1905-6,    assessed   the   Glasgow   and   South- 
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AiMHJM.     Western  liailway  Company  and  the  Lanarkshire  and 
sSiSh-'weSSJn  -A-yrshire  Railway  Company  in  respect  of  the  railway 
^'StJ^n*'^  lilies  belonging  to  them  within  the  burgh,  upon  the  full 
Town^uncii.  j^j^j^^g^j  value  thereof  as  appearing  in  the  valuation  roll, 
instead  of  on  one-fourth  of  the  annual  value  as  was 
customary.     Appeals  were  taken  by  the  railway  com- 
panies against  the  imposition  of  the  road  assessment 
on  the  full  annual  value  of  their  lines,  and  the  SherifE- 
Substitute  (Mackenssie)  sustained  the  appeals.       The 
following  was  his  interlocutor  and  note:  — 
Dec.^ijw6.  Kilmarnock,    6th   December,    1905. — ^The  Sheriff-Substi- 

MACKMiifc  ^^^®»  having  heard  parties'  procurators  and  conBidered  the 
appeal,  sustains  the  same;  recalls  the  deliverance  appealed 
against;  finds  that  the  appellants  are  liable  for  the  assess- 
ments for  roads  and  streets  on  only  one-fourth  of  the  annual 
value  of  the  lines  of  the  railway  belonging  to  them  within 
the  burgh  of  Ardrossau,  in  terms  of  the  statutes;  finds  the 
respondents  liable  in  the  sum  of  £3  3s.  of  modified  expenses ; 
and  decerns.  David  J.  Mackbmzib. 

Note, — The  assessment  against  which  this  appeal  is  taken 
is  that  for  roads  and  streets,  and  the  ground  of  appeal 
is  that  the  appellants'  railway  is  only  liable  to  be  assessed 
at  one-fourth  of  its  value  for  such  purposes  under  the  Burgh 
Police  Act,  1892.  In  order  to  appreciate  the  question 
between  the  parties,  it  is  necessary  to  examine  the  provisions 
of  several  statutes.  The  lioads  and  Bridges  Act  of  1878, 
by  sec.  54,  enacts  that  the  amount  required  to  carry  out  the 
purposes  of  that  Act  within  any  burgh  shall  be  levied  by  an 
assessment  on  all  lauds  and  heritages  within  the  burgh,  one- 
half  to  be  paid  by  the  proprietor  and  the  other  by  the 
tenant  or  occupier.  The  86th  section  of  the  same  Act 
provides  that,  in  levying  this  assessment,  the  local  authority 
shall  "  possess  the  whole  powers,  rights,  and  remedies  in 
force  for  the  time  being  within  such  burgh  with  reference 
to  the  imposing,  levying,  and  recovering  of  the  police  assess- 
ment, or  if  there  be  no  police  assessment,  any  other  assess- 
ment or  rate  levied  by  the  local  authority  within  such 
burgh'';  and  further,  that  the  assessments  so  authorised 
shall  be  subject  "  to  the  like  exceptions  and  restrictions  as 
are  applicable  to  the  said  police  assessment,  or  other  assess- 
ment or  rate."  The  police  assessment  to  which  reference 
is  thus  made  was  that  under  the  General  Police  Act  of 
1862,  which  has  been  repealed  by  the  Burgh  Police  (Scotland) 
Act  of  1892.  I  do  not  know  that  it  is  necessary  to  consider 
the  language  of  the  repealed  Act  further  than  to  note  one 
of  the  provisions  which  it  contained.  The  90th  section  of 
that  Act  provided   that  "  for  the  assessments  imder  that 
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Act,"  the  annual  value  of  certain  classes  of  subjects,  and,      atmhim. 
among  others,  raUways,  "  excepting  the  stations,  depdts,  and   g^i^fw^usra 
buildings,"  should  be  held  to  be  one-fourth  of  the  annual  ^^^Ifl^^ 
value  thereof  appearing  in  the  valuation  roll.       The  Burgh     ®^°_2 
Police  Act  of  1892,  by  sec.  6,  repeals  the  Act  of  1862,  and     ^j^^*^" 
by  sec.  5  (2)  it  provides  "  that  where  in  any  Act  it  is  pro-     mackkiwii. 
vided  that  any  rates,  assessment,  or  charges  may  be  levied, 
collected,  or  recovered  under  any  General  Police  Act  repealed 
by  this  Act,  such  provision  shall  be  read  as  if  this  Act  were 
therein  inserted  instead  of  such  General  Police  Act."      I  do 
not  think  it  can  be  argued  that  the  above  sections  have 
any  other  meaning  than  that  the  roads  and  bridges  assess- 
ment is  to  be  levied  under  the  same  powers  and  under  the 
same   exceptions  and   restrictions   as   the   general   purposes 
assessment  provided  for  by  sec.  340  and  following  sections 
of  the  Act  of  1892.       If  this  be  so,  the  question  is  narrowed 
to  the  inquiry,  whether  the  limitation  of  valuation  to  one- 
fourth  claimed  by  the  appellants  has  been  provided  for  by 
the  Act  of  1892  in  reference  to  the  levying  of  the  general 
purposes  assessment.       The  limitation  is  certainly  provided 
for  in  that  Act,  whatever  its  application  may  be.      Sec.  347 
is,  on  the  subject,  similar  in  terms  to  sec.  90  of  the  Act  of 
1862.       To  what  does  it  refer?       And  is  it  one  of  the  ex- 
ceptions and  restrictions  mentioned  in  the  86th  section  of 
the  Act  of  1878?       I  think  there  can  be  little  doubt  that 
the  sections  from  340  to  358  are  to  be  read  together.     They 
form   a  separate   division   of   the  Act.        They   have   been 
regarded  as  a  series    in    the    case    of    Greenock    Harbour 
Trustees  (Lord  Low's  opinion,   II   S.L.T.,  p.   571).       This 
sec.  347  has  been  held  to  apply  to  the  burgh  general  assess- 
ment   (Hawick   Police   Commissioners   v    Watson    ds    Sons, 
3  F.  886).       The  very  language  of  the  section  itself,  "  for 
the   assessments   under   this   Act,"   seems    to    me   to   leave 
no  doubt  that  it  applies  to  the  burgh  general  assessment. 
That  it  is  an  exception  and  restriction  seems  equally  clear. 
It  excepts  certain  kinds  of  subjects  from  the  general  rule, 
it  refltricts  the  powers  of  assessment  in   respect  to  these. 
It  is  argued,  however,  by  the  respondents  that  the  Burgh 
Police  (Scotland)  Act  of  1903  has  modified  the  meaning  of 
these  sections  by  the  provisions  of  its  46th  section.       That 
section  extends  certain  sections  of  the   Act  of  1892,   viz., 
sees.  343  to  346  inclusive,  348  to  357  inclusive,  and  sec.  370, 
so  as  to  make  them  applicable  to  all  assessments  levied  by 
the  Town  Council  under  statutory  authority.       Sec.   347, 
which  deals,  inUr  alia,  with  railways,  is  not  included.    What- 
ever the  reason  for  this  exclusion  may  have  been,  I  cannot  look 
upon  it  as  a  repeal  by  implication.      It  would  rather  appear 
that,  as  that  section  referred  already  to  "  the  assessments 
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atmhirb.  under  thia  Act,"  there  was  no  necessity  for  its  extension. 
p2i"h^-wwtera  ^  ^^  °^*  ihink.  that  the  provision  by  which  this  assessment 
^"iSrSii*^  is  divided  between  owners  and  occupiers  presents  any  diffi- 
Town  Council,  ^^^y  rj^^^  provision  is  contained  in  the  Act  of  1878,  and 
the  reference  to  the  other  statutes  must  be  read  along  with 
that  provision,  as  must  also  the  "exemptions  and  restric- 
tions." The  347th  section  does  not  appear  to  me  to  raise 
the  questions  which  were  discussed  in  the  case  of  the  Govan 
Police  Cammisgioners  v  Armoury  14  R.  461.  I  am  of 
opinion  that  sec.  347  applies  to  the  assessment  in  question, 
and  therefore  that  the  appellants  are  only  liable  to  be 
assessed  on  one-fourth  of  the  value  of  their  railway. 

D.  J.  M. 
For  appellants  the  Glasgow  and  South-Westem  Railway  Co.— 
Mr.   M*MicHASL  (Messrs.  J.   k  J.  Sturbock   k  Co.), 
Kilmarnock. 
For  appellants  the  Lanarkshire  and  Ayrshire  Railway  Co.— 
Mr.  Murray  (Messrs.  Keydeks,  Strang,  &  Co.),  Glasgow. 
For  respondents— Mr.   Middlehas   (Messrs.   Middlemas   & 
Smith),  Kilmarnock. 


No.  38. 
Lahabuhibb. 

Scottiih  O/mpie 

CoDBols.  Lfmibed, 

kc  V  Marshall's 

Trustees. 


Not.  16, 1906. 
Sheriff  Ftfi. 


SHERIFF  COURT  OF  LANARKSHIRE. 

The  Scottish  Gtmpie  Consols,  Ltd.,  and  Liquidator, 

Pursuers;  James  Mabshall's  Trustees,  Defenders, 

Company — Shares — Fayment  of  calls — Forfeiture  pled 
by  shareholder. — In  an  action  by  a  limited  company 
for  payment  of  calls  on  shares,  it  was  pled  for  the 
shareholder  that  the  shares  had  been  forfeited,  and 
that  the  shareholder  had  thus  ceased  to  be  a  member 
of  the  company  and  liable  to  pay.  Circumstances 
in  which  held  that  forfeiture  had  not  taken  place. 

The  following  interlocutors  by  the  Sheriff-Substitute 
(Fyfe)  and  Sheriff  (Guthbie)  fully  explain  the  case:  — 

Glasgow,  Ifith  November,  1905. — Haying  heard  parties* 
procurators  and  considered  the  cause,  finds  (1)  that  the  late 
James  Marshall  became  a  member  of  the  Scottish  Gympie 
Consols,  Limited,  by  applying  for,  and  having  duly  allotted  to 
him,  100  shares ;  (2)  that  duly -made  calls  on  the  said  shares, 
amounting  with  interest  to  the  sum  sued  for,  were  not  paid 
by  the  said  James  Marshall :  Finds  in  law  that  the  late 
James  Marshall  not  having  paid  Uie  said  calls,  the  same  form 
a  ju&t  debt  against  his  estate;  therefore  decerns  as  craved 
against  the  defenders,  as  trustees  of  the  late  James  Maridiall ; 
in  the  circumstances,  finds  no  expenses  due  to  or  by  either 
party.  T.  A.  Frra. 

Note. — ^The  question  here  raised  is  one  of  far-reaching 
importance  to  limited  companies,  especially  to  those  which 
are  unfortunate,  and  get  into  liquidation. 
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The  Scottish  Gympie  Conaols,  Limited,  wa«  a  company  LASAaraHiBB. 
duly  incorporated  under  the  Companies  Act»,  and  the  la-te  ^~tti.h  o^jgic 
James  Marshall  applied  for,  and  was  allotted,  100  shares  oi-^^^^^''^' 
the  nominal  value  of  £1  each.  -  The  amount  of  unpaid  calk  NoT.liTiwB. 
on  these  shares  (with  interest  from  the  date  of  the  call  eheriirFTFi. 
becoming  due  in  terms  of  article  25  of  the  articles  of  associa- 
tion) is  correctly  set  forth  in  the  statement  No.  7/1  of  process. 
This  is  the  sum  sued  for.  The  defenders  are  willing  to  pay 
the  call  of  2s.  6d.  per  share  due  on  allotment  (21st  February, 
1902),  but  they  plead  that  they  are  not  liable  for  subsequent 
callSy  because  they  contend  that  at  1st  July,  1902,  the  late 
James  Marshall  ceased  to  be  a  member  of  the  company. 
The  question  at  issue  tunis  upon  the  letter  of  the  eecretary 
of  the  company  of  1st  July,  1902.  On  that  date  the  secretary 
wrote  to  the  late  James  Marshall  as  follows: — "I  had  a 
meeting  of  my  directors  to-day,  when  your  name  was  brought 
before  tliem  on  account  of  your  failure  to  pay  the  first  call 
of  2fi.  6d.  per  share  on  your  100  shares,  Nos.  19711  to  19810. 
amoimting  to  £12  lOs.  I  am  instructed  by  my  directors  to 
intimate  to  you,  in  terms  of  the  articles  of  association,  that 
unless  the  first  call  of  2s.  6d.  per  share  on  your  100  shares, 
amounting  to  £12  10s.,  is  paid  to  the  Clydesdale  Bank, 
Limited,  Moore  Place  branch,  Glasgow,  on  or  before  the 
23rd  July,  the  shares  in  respect  of  which  the  call  was  made 
will  be  liable  to  be  forfeited,  and  my  directors  will,  accord- 
ingly, forfeit  the  shares  at  their  meeting  following  the  23rd 
inst.  if  the  call  remaining  due  is  unpaid."  Upon  receiving 
this  letter,  the  shareholder  said  nothing,  and  did  nothing. 
The  directors  likewise  did  nothing  moi*e  about  the  forfeiture, 
but  went  on  at  intervals  calling  up  capital.  The  late  Mr. 
Marshall  duly  got  his  call  notices,  but  paid  no  attention  to 
them.  Now  the  company  is  in  liquidation,  and  Mr.  Marshall 
is  dead,  and  the  liquidator  sues  Mr.  Marshalls  trustees  for 
payment  of  calls.  In  answer  it  is  pled  that  the  shares  having 
been  forfeited,  Mr.  Marshall's  trustees  are  not  liable  for 
calk. 

The  defenders'  contention  is  that  the  secretary's  letter 
above  quoted  amounts  in  law  to  a  declaration  of  forfeiture 
of  the  shares,  and  they  rest  this  argument  upon  an  English 
case  decided  wellnigh  half  a  century  ago  (Wollaston  v  Hame 
Counties  Assurance  Co,,  20th  June,  1859,  20  L.J.  (Chan.) 
721).  In  that  case  one  of  the  questions  was  whether  certain 
shares  had  been  forfeited,  but  thk  was  not  the  main  question. 
The  main  question  was  whether  a  shareholder  could  get  quit 
of  hk  responsibility  because  of  having  been  induced  by  mis- 
representation to  become  a  member.  I  think  the  incidental 
question  whether  the  shares  had  been  forfeited  would  probably 
have  been  more  carefully  treated  by  the  judges  had  it  been 
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Lanaedhim.  the  only  question  in  the  case.  At  all  events,  I  cannot  accept 
Scottish  Gympie  the  v^Fv  startlius:  doctrine  there  laid  down,  that  it  was  a 
*c-^M'gjJ»i»'«  matter  of  form,  and  not  of  substance,  that  the  shares  had 
Noyl5ri906.  ^*®®'^  declared  forfeited  before  the  expiry  of  the  time  which 
sheriffPTM.  ^^®  notice  gave  for  paying  up  the  arrears  of  calls.  I  do 
not  think  that  I  am  bound  at  all  by  a  judgment  which  takes 
such  a  very  loose  view  of  the  formalities  of  forfeiture.  At 
any  rate,  there  is  a  material  difference  between  that  case  and 
the  present  The  reported  ground  for  the  English  decision 
looks  to  me  very  like  a  begging  of  the  question,  for  one  of 
the  judges  is  reported  to  have  stated  the  grounds  of  judgment 
in  these  very  general  words — "  Thei-e  has  been,  what  it  was 
clearly  intended  there  should  be,  a  foifeiture  of  shares  within 
the  provisions  of  the  deed."  There  is  one  very  material 
difference  in  the  matter  of  the  forfeiture  powers.  The  articles 
of  association  of  the  present  company  contain  the  usual 
provisions  authorising  the  directors  to  forfeit.  In  the  deed 
of  settlement  in  Wollaston's  case,  the  secretary  was  specially 
named  as  the  party  who,  in  a  certain  event,  should  send 
the  notice  requiring  payment  on  pain  of  forfeiture.  The 
fact  that  the  secretary  was  so  named  in  the  deed  perhaps 
entitled  the  English  shareholder  to  plead  that  the  utterance 
of  the  secretary  was  the  utterance  of  his  company.  But  in 
the  ordinary  case  no  person  is  entitled  to  accept  without 
inquiry  a  statement  merely  because  the  person  making  it 
happens  to  be  in  the  secretarial  office.  So  far  as  it  is  author- 
ised, but  so  far  only,  the  utterance  of  the  secretary  is  the 
utterance  of  the  company.  Now,  what  the  minute  of  1st 
July,  1902,  authorised  the  secretary  to  say  to  members  in 
arrear  with  calls  was  '^  that  if  their  calls  still  remained 
unpaid  after  a  lapse  of  twenty-one  days,  the  directors  would 
consider  the  forfeiting  of  their  shares  at  their  next  meeting.'' 
The  defenders  now  lay  hold  of  the  expression  in  the  letter, 
"  My  directors  will  forfeit  the  shares,"  and  they  use  the 
words  as  a  peg  upon  which  to  hang  the  plausible  argument 
that  this  letter  gave  Mr.  Marshall  an  option  either  to  pay 
his  calls  or  lose  his  shares.  They  argue  that,  on  receiving 
this  letter,  Mr.  Marshall  was  put  to  his  election;  that  he 
elected  not  to  pay;  that  so  he  forfeited  his  shares;  that, 
having  forfeited  his  shares,  he  ceased  to  be  a  member  of  the 
company,  and  so  ceased  to  be  liable  for  his  calls.  If  this 
were  sound,  it  would  be  an  exceedingly  comfortable  doctrine 
for  very  many  people  who,  in  the  enthusiasm  of  the  moment, 
apply  for  shares,  but  by  the  time  the  call  is  made  regret 
liaving  done  so.  It  would  be  most  delightful  for  the  share- 
holder to  be  able  to  say,  "  I  won't  pay  your  calls ;  I  elect  to 
let  you  forfeit  my  (by  this  time  probably  worthless)  sharea" 
The  defenders'  proposition  comes  to  this,  in  short,  that  a 
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shareholder  can  let  himself  out  of  a  limited  company.     I   Lakawwhim. 
don't  think  this   is  tenable,   for   that  would  be  to  Permit  8wttuho^gi| 
forfeiture,  which  is  a  privilege  to  be  used  only  for  the  benefit  ^'^  ttSIKS.*"" 
of  the  company,  to  be  exercised  by  a  shareholder  to  relieve    nov.IsTiws. 
himself  of  liability.     I  don't  think  that  l^e  defenders  can    sheriffFTFB. 
take  advantage  of  the  expression  ''  will  forfeit '' ;  indeed,  I 
don't  think  that  they  could  have  founded  upon  the  secretary's 
letter,  even  although  that  letter  had  said  in  so  many  words, 
"  Your  shares  have  been  forfeited."     When  the  secretary  was 
penning  his  letter  on  1st  June,  as  matter  of  fact  the  directors 
had  not  forfeited  these  shares.     They  had  not  even  resolved 
that  they  would  do  so.     They  had  only  gone  the  length  of 
resolving  that  they  would  consider  whether  they  should  do 
so.     It  appears  that  the  directors  never  did  declare  these 
shares  forfeited.    If  they  had  done  so  on  5ih  August,  probably 
the  defenders  here  would  have  had  a  strong  case.     But  the 
directors  did  not  commit  themselves.     On  5th  August  they 
resolved  to  '*  allow  the  forfeiting  to  lie  over  in  the  meantime," 
and  there  the  matter  of  forfeiture  still  rests.     Besides,  the 
secretary's  letter  does  not  make  any  declaration  of  forfeiture. 
It  merely  informs  the  shareholder  of  the  fact,  which  (having 
applied  for  shares  in  terms  of  the  articles  of  association)  he 
presumably  already  knew  for  himself,  viz.,  that  if  the  calls 
were  not  paid  up  the  shares  were,  as  the  secretaiy  put  it, 
**  liable  to  be  forfeited." 

There  is  no  dispute  about  the  figures.  If  Mr.  Marshall 
remained  after  1st  June  a  member  of  the  company,  then  he 
is  liable  for  the  sum  sued  for.  I  think  that  he  did  remain 
a  member. 

I  do  not  award  the  pursuers  expenses,  because  1  think 
the  defenders,  being  sued  as  trustees,  were,  in  the  circum- 
stances, fairly  entitled  to  have  a  judicial  ruling  as  to  their 
liability,  or,  in  other  words,  were  entitled  to  require  the 
liquidator  to  constitute  his  claim  against  their  trust.  A 
party  requiring  so  to  constitute  a  claim  against  a  body  of 
trustees  does  so  at  his  own  cost.  T.  A.  F. 


Glasgow,   2lst  JJecember,    1906. — Having  heard  parties'    Dec.  21,  inus. 
procurators  in  the  appeal  and  considered  the  cause,  adheres  sherifrouTHRix. 
to  the  interlocutor  of  15th  November  last,  with  this  variation, 
that    the   pursuers   are    found   entitled    to    their    expenses, 
including  the  expense  of  the  appeal,  6cc. 

W.    GUTHRIB. 

Note. — ^The  defence  that  the  late  Mr.  Marshall  in  July, 
1902,  ceased  to  be  a  member  of  the  company  in  liquidation 
is  not  made  out  It  is  unnecessary  to  adopt  the  criticism  of 
Sheriff  Fyfe  upon  the  English  cases  referred  to,  because  the 
facts  are  different  (Wollaston  v  Home  C aunties  Assurance 
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laxaeubiei    Co.,  28  L.J.  Ch.  721,  4  De  G.  and  J.  437  ;  ex  parte  Knight, 

(>?iS!?SSitod  '^^  ^•^'  ^^'  ^^'^^  ^-^  ^  ^^*  ^PP-  ^^^y    '^^^  ^*  ^^  evidence 
**':ft'u8t2»*""  ^^®^'®  ^^^*  ^^y  resolution  of  the  directors  to  forfeit  the  shares 
Deduiwo.     ^^'^^  ®^'^^'  "^^^«>  ^J^d  that  I  think  is  the  ratio  of  these  cases. 
sheriirouTHRiB.  ^^  ^^6  contrary,  in  this  case  the  directors  ccMitinued,  after 
they  had  threatened  to  forfeit,  to  treat  Mr.  Marshall  as  a 
shareholder  by  sending  him  regular  notice  of  calls  and,  pre- 
sumably, other  notices  regarding  company  business. 

This   action    has   been    fought,    and   I    do  not   see   why 
expenses  should  not  be  given.  W.  G. 

For  pursuers — Mr.  F.  A.  Macquistbn,  Glasgow. 
For  defenders— Mr.  W.  Hutchison,  Glasgow. 


No.  39,     John  Wishaet,   Ftursuer;    John  Bbemnek,  Defender. 

LAifAAEflHiRB.  Dcbts  Recovcry  Act — Procedure — Appeal  against  decree 

Bremiwr!'  ^^  ohsence. — Opinion  that  appeal  against  a  decree 

—  granted    under    the    Debts    Recovery    Act    in    the 

absence  of  a  party  is  not  competent — the  statute 

stating  (sec.   10)  the  occasions  in  which  appeal  is 

competent,   and  excluding  (sec.    17)  review  on  all 

others,  but   that   in  respect  of  previous   decisions 

the    existing    practice    in    Lanarkshire    should    be 

allowed  to  continue. 

This  was  an  action  in  the  Debts  Recovery  Court  at 
Glasgow  at  the  instance  of  John  Wishart,  accountant, 
Glasgow,  trustee  on  the  sequestrated  estates  of  Robert 
M'Dowall,  writer,  Glasgow,  against  John  Bremner, 
measurer,  Glasgow.  The  pursuer  enrolled  the  case  for 
hearing,  but  failed  to  attend  the  hearing,  and  the 
Sheriff-Substitute  granted  absolvitor  in  respect  of  no 
appearance.  The  pursuer  then  appealed  to  the  Sheriff 
(Guthrie),  whose  judgment  was  as  follows:  — 
Dec  21. 1906.  Glasgow,   21«^  December,   1906. — ^Having  heard  parties' 

Sheriff  outbrh.  procurators  in  the  appeal  and  considered  the  cause,  of 
consent  sustains  the  appeal ;  recals  the  judgment  of  13th 
November,  1905,  and  remits  the  cause  to  the  Sheriff- 
Substitute  to  be  re-heard  and  proceeded  with  in  terms  of 
law,  the  pursuer,  before  the  case  is  heard,  to  make  payment 
to  the  defender  of  an  amand  of  <£1  Is.  sterling. 

W.    GUTHBIB. 

Note. — The  consent  of  parties  enables  me  to  send  this 
case  for  further  procedure,  and  prevents  a  formal  decision 
as  to  the  competency  of  the  appeal. 

An  important  question,  however,  was  raised,  upon  which 
I  have  an  opinion.  The  cases  of  W  or  rail  v  M'Dowall, 
13  R.  (J.C.)  4;  Montgomery  v  Loughran,  18  R.  (J.C.)  25; 
M'NeU  V  M'Nea,  18  R.  (J.C.)  38;  Oliver  v  Simpson, 
1  F.  (J.C.)  12 ;  M'Liniock  v  Stuhbs,  5  F.  1,  were  referred 
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to  as  bearing  on  the  point.  In  these  cases  certain  judges  Lawaukshiki. 
introduce  the  doctrine  of  litiscontestation  into  the  Small  Debt  Yro5lJJ©r^ 
Court  as  determining  the  competency  of  a  sist.  My  view  is  DecsiTuw.'.. 
that  of  Lords  Trayner  and  Kyllachy,  which  comes  to  this,  sheriff  Quthejb. 
that  the  term  "decree  in  absence"  in  the  Small  Debt  Act, 
sec.  13,  is  used  in  it«  literal  and  popular  sense,  and  that  a 
sist  may  be  had,  whatever  procedure  has  taken  place,  when- 
ever decree  has  passed  in  the  absence  of  a  party.  The 
cases  cited  themselves  show  what  inconvenient  and  awkward 
inquiries  may  be  necessary  if  we  introduce  the  distinction 
of  decrees  by  default  and  decrees  in  absence  into  the 
statutory  procedure  of  the  Small  Debt  Court.  That  dis- 
tinction is  an  artificial  one,  arising  out  of  forms  of  procedure 
in  the  Court  of  Session  and  ordinary  Sheriff  Court  (see 
MacKay's  Practice,  vol.  i.  588),  which  should  have  no  place 
in  the  purely  statutory  procedure  of  tihe  Small  Debt  Court. 
It  may  be  too  late  after  what  has  occurred  in  some  of  the 
later  cases  to  act  upon  this  opinion  in  the  Sheriff  S.D.  Court. 
But  the  decisions  cited  relate  only  to  the  Small  Debt  Act, 
and  there  are,  I  believe,  no  cases  in  the  Supreme  Court  as 
to  procedure  in  appeals  to  the  Sheriff  irader  sees.  10  and  11 
of  the  Debts  Recovery  Act  of  1867.  These  sections  allow 
an  appeal  to  the  Sheriff  only  where  a  judgment  on  the 
whole  cause  has  been  pronounced  by  the  Sheriff-Substitute, 
and  sec.  17  excludes  all  appeal  or  review  "except  as  herein- 
before provided  on  any  ground  whatever."  "Where  the 
case  has  been  heard  and  judgment  has  been  given  by 
the  Sheriff-Substituto "  either  party  may  appeal  to  the 
Sheriff.  When  notes  of  evidence  have  been  taken  the 
appeal  is  upon  the  whole  cause.  When  no  notes  have  been 
taken  the  findings  in  fact  of  the  Sheriff-Substitute  are  final 
and  conclusive  (sec.  10),  and  the  appeal  therefore  is  only 
upon  the  findings  in  law.  These  are  substantially  the  whole 
provisions  of  the  Debts  Recovery  Act  in  regard  to  appeals, 
and  they  leave  no  opening  for  an  appeal  against  a  decree 
in  absence,  i.e.,  the  whole  procedure  being  statutory,  the 
statute  prohibiting  all  other  appeals  contains  no  provision  for 
appeal  against  a  decree  in  absence  or  against  a  decree  by 
default,  if  it  can  ])e  said  to  allow  or  contemplate  a  decree 
by  default.  If,  therefore,  it  were  necessary  to  decide  the 
question  upon  the  correct  construction  of  the  statute,  I 
should  have  to  dismiss  this  appeal  as  incompetent.  But 
after  coming  to  this  conclusion  I  have  been  referred  to 
certain  decisions  referred  to  in  Mr.  Sellar's  Forms,  p.  353, 
and  to  the  fact  that  for  many  years  the  practice  in  Lanark- 
shire has  been  not  to  give  warrants  to  sist  in  Debts  Recovery 
cases  in  which  pleas  have  been  noted,  but  to  require  parties 
to  get  reponed  only  by  appeals.      Some  strong  reasons  for 
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laj»are»htri.   this  practice  are   stated  by  Sheriff  Cheyne   in  Hyslop   v 
wj^hjrt^r      Fraser  (1869),  14  J.  of  J.  280,  and,  having  regard  to  these, 
DeclTifloe     *^^  ^^  *^®  practice  that  has  prevailed  here  under  judgments 
sheriffGuTHnt.  ^^  ^y  predecessors,  and  to  the  reasonable  expectation  that 
the  Debts  Recovery  Act  may  shortly  give  way  to  an  amend- 
ing  Sheriff  Court  Act,   I  Uiink   that  the  existing  practice 
must  be  allowed  to  continue.      As  I  have  indicated,  I  am 
more  in  accord  as  a  pure  matter  of  construction  with  the 
opinion    of    Sheriff    Guthrie    Smith    in    M'Intosh    v    Collie 
(1872),  17  J.  of  J.  162.  W.  G. 

For  pursuer— Mr.  Gamfbsll  Coohran,  Glasgow. 
For  defender — Mr.  JosN  Tuexbr,  Glasgow. 


No.  40. 

HlDLOTHIAR. 

BIyth  V 
ofEdiiiburgh. 


Oct.  23,  ItMbV. 


Sheriff 
Hrkdkhhok. 


SHERIFF  COURT  OF   MIDLOTHIAN. 

Adam  Blyth,  Pursuer;  The  Magistrates  and  Counch. 

OF  THE  City  of  Edinburgh,  Defenders. 

Public  health — Food — Unsound  fruit — Compensation 
for  destruction — Legal  expenses  of  resisting  con- 
demnation order. — Held  that  the  expenses  incurred 
to  his  law  agent  by  a  party  whose  goods  had  been 
seized  as  unsound  and  unfit  for  human  food,  in 
defending  himself  and  resisting  an  application  for 
a  condemnation  order  under  the  Public  Health  Act 
of  1897,  fell  within  the  expression  "  compensation  " 
in  sec.  164  of  the  Act. 

The  facts  of  the  case  are  fully  stated  in  the 
note  to  the  interlocutor  of  the  Sheriff-Substitute 
(Henderson): —  * 

Edinburoh,  23rd  October,  1905.— The  Sheriff-Substitute, 
having  heard  counsel  for  the  parties  and  having  considered 
the  petition,  answers,  and  whole  process,  repels  the  answers 
for  the  respondents ;  finds  that  the  petitioner  is  entitled  to 
recover  from  the  respondents  in  name  of  "  full  compensation  " 
under  the  164th  section  of  the  Public  Health  (Scotland)  Act, 
1897,  (1)  the  value  of  the  fruit  seized  on  his  premises  on 
•Ust  May,  1905,  and  (2)  the  expenses  to  which  he  was  put 
in  resisting  the  condemnation  order  referred  to  in  the 
petition ;  accordingly  remits  the  account  of  said  expenses 
to  the  Auditor  of  Court  for  taxation  and  report,  and  continues 
the  cause  till  such  report  is  made;  finds  the  petitioner 
entitled  to  expenses,  &c.  A.  Edward  Hbndbrson. 

Note. — ^As  appears  from  the  pleadings  the  claim  made  by 
the  petitioner  arises  under  the  following  circumstances :  — 
On  31st  May,  1905,  a  duly -qualified  sanitary  inspector  for 
the  city  of  Edinburgh  seized  in,  and  carried  away  from,  the 
petitioner's  premises  a  quantity  of  oranges  and  other  fruit 
of  the  value  of  about  £3,  as  being  unfit  for  human  food. 
It  is  not  and  cannot  be  denied  that  under  the  provisions  of 
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the  43rd  section,  sub-sec.  (1),  of  the  Public  Health  (Scotland)     MiDLoxBiAa. 
Act,  1897,  the  inspector  was  entitled  so  to  act  if  he  con-  ,j^?gj^^4e^ 
sidered  the  articles  seized  to  be  unsound  and  unfit  for  the  food    of  Edinbufsrh. 
of  man.     The  section,  however,  provides  further  that  what  is     oct.23^1906. 
so  seized  is  to  be  dealt  with  summarily  by  a  magistrate,     hrkmbmh. 
An  application  for  a  condemnation  order  under  sub-sec.  (2) 
of  «ec.    43  was  accordingly  presented  on   1st  June  to  the 
magistrate  presiding  in  the  city  Police  Court  on  that  day, 
and  intimation   was   sent  to   the    petitioner   that  such   an 
application  had  been  made,  and  that  the  condemnation  order 
would  be  moved  for  on  3rd  June.      The  petitioner  attended 
.  personally  and  also  by  counsel  and  agent  on  the  day  named, 
and  was  prepared  to  resist  and  did  resist  the  granting  of  the 
condemnation  order.      After  various  steps  of  procedure  and 
adjournments,   the  magistrate  presiding  in   the  city  Police 
Court  on  14th  June  finally  refused  to  pronounce  a  condemna- 
tion order  or  any  order  in  the  application.      It  seems  that 
a  complaint  for  a  penalty  against  the  petitioner  for  con- 
travening  the    43rd    section    had    also    been    prepared    and 
served  on  the  petitionei^,  but  upon  the  magistrate  refusing  to 
grant  the  condemnation  order;  this  complaint  was  dropped 
by  the  public  prosecutor. 

The  petitioner  now  comes  into  the  Sheriff  Court  with  this 
application,  in  which  he  claims  under  the  164th  section  of 
the  Public  Health  Act,  1897,  (1)  the  value  of  the  fruit  seized, 
and  (2)  the  expense  to  which  he  was  put  in  defending  himself 
against  the  application  for  a  oondenmation  order  and  the 
-concurrent  proceedings.  The  164th  section  provides,  "  Full 
compensation  shall  be  made  ...  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise  of  any  of 
the  powers  of  this  Act,  except  when  otherwise  specially 
provided  ."      The    petitioner    contends    that    the 

expense  to  which  he  was  put  in  successfully  resisting  the 
attempt  to  get  a  condemnation  order  pronounced  for  the 
destruction  of  the  fruit  seized  falls  within  the  expressions 
'•  full  compensation  "  and  **  any  damage."  After  a  full  con- 
sideration of  the  arguments  presented  to  me  by  counsel  for 
the  parties  and  of  the  statute  and  the  authorities  quoted  to 
me,  I  have  come  to  be  clearly  of  opinion  that  the  petitioner 
is  correct  in  his  contention,  and  that  the  expense  to  which 
he  was  put  in  successfully  defending  his  goods  against  a  • 
condemnation  order  must  be  included  in  the  "  full 
compensation  "  to  which  the  Act  finds  him  entitled. 

I  quite  concur  in  the  views  stated  by  the  recent  Sheriff 
of  Forfarshire — now  Lord  Johnston — in  the  case  of  Thpinson 
ds  Christie  v  The  Broughty  Ferry  Commisnoners  (29th  July, 
1898,  14  Sh.Ct.Rep.  365-368),  where  he  held  that  under  the 
provisions  of  sec.  164  of  the  Public  Health  Act,  1897,  local 
authorities  cannot  be  found  liable  in  consequential  damages, 
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such  as  loss  of  the  profits  of  possible  prospective  business,  or 
loss  of  market  under  an  executorial  contract.  What  is  here 
claimed  is  something  entirely  different.  It  is  a  direct  and 
necessary  expense  to  which  the  petitioner  was,  as  it  turns  out, 
improperly  subjected  by  the  actings  of  the  local  authority's 
employes.  And  I  can  conceive  of  nothing  for  which  a  person 
wrongly  attacked  can  more  justly  claim  "  compensation  "  than 
the  outlays  to  which  he  is  put  in  successfully  defending  him- 
self from  such  an  attack.  That  is  in  no  sense  consequential  or 
remote  damage;  it  is  direct  and  immediate  loss  caused  by 
the  exercise  of  the  powers  of  the  Act.  The  English  Court  of 
Appeal  has  in  at  least  two  cases  taken  this  view  of  a  similar 
section  in  the  Public  Health  Act,  1875.  The  308th  section 
of  that  Act  is  framed  in  much  the  same  terms  as  the  164th 
section  of  the  Scottish  Act  now  under  consideration,  and  was 
certjunly  prepared  with  the  same  view;  and  in  construing 
it  in  the  cases  of  BaUr  v  Borough  of  Birkenhead  (30th  May, 
1893,  L.R.  2  Q.B.  1893,  77)  and  Wahhaw  v  Borough  of 
Brighouse  (5th  June,  1899,  L.R.  2  Q.B.  1899,  286)  the 
Lords  Justices  of  Appeal  distinctly  and  unanimously  held 
that  the  expense  of  opposing  a  condemnation  order  fell  within 
the  "  full  compensation "  provided  for  in  sec.  308  of  the 
English  Act.  I  have  therefore  no  difficulty  in  disposing  of 
the  objection  to  this  claim  based  upon  the  construction  which 
the  local  authority  attempt  to  place  upon  the  terms  of  the 
section,  namely,  that  "  full  compensation  "  for  "  any  damage  " 
only  covers  the  value  of  the  articles  seized. 

The  local  authority  had,  however,  another  objection  to 
this  claim  being  sustained,  and  that  was  that  as  no  attempt 
was  made  in  the  Police  Court  at  the  discussion  of  the  applica- 
tion for  a  condemnation  order  to  get  a  finding  from  the 
presiding  magistrate  as  to  expenses,  it  was  now  not  only  too 
late,  but  incompetent  to  attempt  to  recover  these  now. 
Oddly  enough,  this  very  point  was  raised,  discussed,  and 
decided  in  the  Queen's  Bench  Division  in  the  case  of  Wahhaw 
above  referred  to,  and  that  in  more  favourable  circumstances 
than  the  present.  There  a  prosecution  for  a  penalty  was 
dismissed  in  the  inferior  Court  on  a  point  of  form,  and  no 
order  as  to  costs  was  made.  Still,  though  this  very  argument 
was  used  (see  p.  288)  the  Lords  Justices  unanimously 
rejected  it.  Any  proof  and  discussion  which  took  place  in 
the  present  case  in  the  Police  Court  was  under  a  summary 
application  for  a  condemnation  order — not  under  the 
Summary  Procedure  Acts  or  in  any  process  in  which  it  is 
usual  or  competent  to  move  for  expenses — and  therefore  in 
a  very  different  position  from  a  complaint  craving  for  a 
penalty.  This  distinction  is  plainly  marked  by  the  decision 
in  the  case  of  Couper  v  Lang  (12th  December,  1889,  17  R, 
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(J.C.)  15).  It  is  to  be  obseryed  also  that  under  the  provisions 
of  the  43rd  section  of  the  Public  Health  Act,  1897,  sub-sec. 
(2),  a  person  whose  goods  have  been  seized  can  only  be  held 
liable  in  the  expense  of  ^'  seizure,  detention,  or  disposal," 
after  conviction  on  a  complaint  for  a  penalty.  Here,  there 
was  not  only  no  conviction  on  a  complaint,  but  the  application 
for  a  condemnation  order  was  refused.  The  question  of 
expenses  one  way  or  the  other  therefore  never  emerged. 

On  the  whole  matter  I  am  clearly  of  opinion  that  the 
petitioner  must  succeed  here.  The  account  of  expenses  has, 
however,  not  been  taxed,  and  so,  until  that  is  done,  no 
-effective  decree  can  be  pronounced.  A.  Ed.  H. 

This  judgment  was  acquiesced  in. 

For   pursuer — Mr.   Wilton,    advocate,    instructed    by    Mr. 

R.  H.  Wood,  8.S.C.,  Edinburgh. 
For  defenders — Mr.  W.  J.  Robsbtson,  advocate,  instructed 
by  Mr.  Saundebs,  S.S.C,  Edinburgh. 
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SHERIFF   COURT  OF   ROSS-SHIRE. 

Samuel  Banger,  Pursuer;  Donald  Maciyer,  Defender, 

Contract — Implied  contract — Services  between  persons 
in  trades — ^Quantum  meruit. — ^A  painter  and  paper- 
hanger  sued  for  a  trade  account.  TLe  defender, 
also  a  trader,  claimed  by  contra  account  a  larger 
sum  for  clerical  services  proved  to  have  been  ren- 
dered to  the  painter,  but  admitted  that  he  had  not 
intended  to  charge  for  these,  expecting  advantages 
in  trade  from  him.  Held  that,  on  failure  of  proof 
of  a  contract  for  remuneration,  the  counter  claim 
must  be  disallowed. 

In  this  case  the  pursuer  sued  in  the  Debts  Recovery 
Court  for  a  sum  of  £37  Is.  9d.  The  defender  produced 
a  counter  account  for  £63  198.  7d.,  including  £42  for 
clerical  and  other  services  rendered  between  1897  and 
1904.  The  ease  was  transferred  to  the  Ordinary  Court, 
and  the  Sheriff-Substitute  (Sqtjaie)  found  the  pursuer 
entitled  to  £17  7s.  8d.,  and  allowed  him  modified 
expenses.  "With  this  judgment  the  Sheriff-Principal 
agreed,  subject  to  two  alterations,  viz.,  (1)  the  allowance 
of  full  expenses  in  respect  that  the  pursuer  had  before 
action  offered  to  take  a  less  sum  than  that  decerned  for, 
and  (2)  that  dealt  with  in  the  following  report.  The 
Sheriff-Substitute's  decision  on  the  counter  claim  for 
services  was  as  follows:  — 

Stornowat,  Sth  December,  1905. —     .     .     .     Finds  that 
the  defender  has  failed  to  prove  that  any  sum  is  restlng-owing  sheriff  shuaik. 
for  the   services  charged   for   as   from   January,    1897,    to 
January,  1904,  so  far  as  relates  to  the  period  from  January, 

Digitized  by  VjOOQ IC 


Dee.8.1S06. 


130 


SHERIFF  COURT  REPORTS. 


[Vol.  txn. 


JUnfferv 
Madver. 

Dec  8, 1006. 

Sh«riflrSQCAiit. 


1897,  to  22nd  June,  1902;  that  tihe  defender  has  proved 
that  he  did  such  senricee  frcmi  22nd  June,  1902,  to  January, 
1904 ;  that  he  has  proved  that  he  is  entitled  to  recompense 
for  these  services  so  proved  at  the  rate  of  £10  sterling  for 
the  period  of  seven  years :  Finds  in  law  that  the  defender  is 
barred  by  the  terms  of  the  Act,  1579,  chap.  83,  commonly 
called  the  Triennial  Prescription  Act^-  fr(»i  proving  the  pro- 
portion of  the  item  of  £42  steiiing  applicable  to  the  period 
prior  to  22nd  June,  1902,  except  by  the  writ  or  oath  of  the 
pursuer;  that  he  is  entitled  to  recompense  for  the  period 
from  22nd  June,  1902,  to  January,  1904,  to  the  extent  of 
£2  3s.  6d.  sterling ;  that  he  is  entitled  to  deduct  the  aggre- 
gate amount  of  the  siuns  of  £17  lOs.  7d.  sterling  and 
£2  3s.  6d.  sterling,  being  the  sum  of  £19  4s.  Id.  sterling, 
from  the  amount  of  the  pursuer's  claim  of  £37  Is.  9d.  sterling, 
leaving  a  balance  due  by  the  defender  to  the  pursuer  of 
£17  7s.  8d.  sterling,  and  that  the  pursuer  is  entitled  to 
payment  of  this  balance  from  the  defender ;  therefore  decerns 
against  the  defender  and  in  favour  of  the  pursuer  for  the  said 
sum  of  £17  7s.  8d.  sterling;  finds  the  defender  liable  to  the 
pursuer  in  expenses  according  to  scale  first,  subject  to 
modification.  FRANas  Squaib. 

JPfote, —  ...  I  now  come  to  the  three  items  referred 
to  above,  viz.,  £42  charged  by  the  defender  against  the 
pursuer,  and  £10  and  £6  charged  by  the  pursuer  against  the 
defender.  As  to  the  £6,  it  has  been  put  beyond  dispute  by 
the  defender  in  his  own  evidence  as  being  due.  As  to  the 
£42  and  £10,  however,  the  evidence  has  to  be  examined 
more  closely.  The  pursuer  says — "  I  deny  the  £42  charged 
on  the  ground  that,  although  he  did  work  for  me  of  the  nature 
charged  for,  there  was  no  intention  on  his  part  at  the  time 
to  charge,  and  it  was  made  without  any  intention  of  payment 
being  made.  I  think  1  was  doing  turns  for  him  at  the  same 
time  that  he  was  doing  writings  for  me,  and  I  don't  think  he 
should  charge.  He  never  suggested  that  he  should  charge 
till  after  my  action  against  him  was  raised  He  never 
referred  to  such  a  charge  as  that  for  services.  At  the 
beginning  he  volunteered  to  do  the  writings  for  me,  but  after 
he  began  doing  it  I  frequently  asked  him  to  come  to  my  house 
to  do  writing  for  me.  Before  defender  began  to  do  it,  Mr. 
Macleod  and  Mr.  Clai-ke  used  to  do  it  for  me,  but  after 
defender  began  to  do  it  I  threw  myself  entirely  on  his  hands." 
On  the  other  hand,  the  defender  says — "  He  asked  me  to  do 
that  work  for  him ;  I  did  not  volunteer.  .  .  .  He  came 
and  told  me  that  Mr.  Clarke  used  to  be  doing  writings  for 
him,  but  he  could  not  do  it  for  him  now,  and  he  asked  me 
to  do  it  for  him.  At  that  time  I  did  not  intend  to  charge 
for  that  work.       I  only  made  up  a  charge  for  writings  after  T 
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fonnd  out  that  he  had  out  an  account  for  me.  At  the  time  Robmiiiiu. 
that  I  undertook  to  do  the  writings  for  him  I  did  not  intend  SSJfJJp';' 
to  look  for  a  money  payment,  but  I  did  intend  to  get  com-  DedTiw. 
pensation  in  the  shape  of  something  done  by  him  for  me,  gheriffSquAiR. 
such  as  the  painting  of  my  house,  which  he  undertook  to  do/' 
The  oufistanding  features  of  this  evidence  are,  that  work  of 
the  nature  charged  for  by  the  defender  was,  in  point  of  fact, 
done;  that  at  the  beginning  the  defender  says  he  was  asked 
to  do  it^  while  the  pursuer  says  the  defender  volunteered  to 
do  it.  It  is  admitted,  however,  by  the  pursuer  that  after  the 
start  the  pursuer  frequently  asked  the  defender  to  go  to  his 
house  to  do  the  work.  At  the  outset  the  defender  did  not 
intend  to  make  a  money  charge,  but  intended  to  get  compen- 
sation in  the  shape  of  work  done.  The  defender  says  the 
work  was  the  painting  of  his  house,  and  that  the  pursuer 
agreed  to  do  this,  which,  however,'  the  pursuer  denies.  The 
house,  however,  was  painted,  and  is  referred  to  in  the  pur- 
suer's account  by  the  item  £10,  thus  charging  for  it  in  .the 
ordinary  way.  It  is  woi-thy  of  note  that  the  pursuer  says 
he  did  turns  for  the  defender  in  return  for  the  writings,  but 
what  these  "  turns "  were  is  not  apparent.  His  own  state- 
ment to  that  effect  is  the  solitary,  unsupported  testimony 
there  is.  He  gave  examples  of  how  he  had  made  up  to  Mr. 
Clarke  for  his  services,  but  from  the  evidence  of  his  own  wit- 
ness, John  Maciver,  it  does  not  appear  that  any  instance  was 
known  where  the  pursuer,  by  way  of  compensation,  put  a 
job  defender's  way,  or  where  he  made  any  abatement  from 
the  usual  prices  in  supplying  him  with  goods.  The  fact, 
then,  is  Uiat,  unless  the  defender  is  to  be  allowed  something 
for  his  services,  they  must  be  given  to  the  pursuer  absolutely 
for  nothing.  These  services  so  charged  for  cover  a  period  of 
seven  years,  and  include  work  involving  both  trouble  and 
skill  in  its  execution.  The  pursuer  referred  to  the  decisions 
of  Baird  v  Mount  (1874),  2  R.  101,  and  Urquhart  v  Urquhart 
and  Another  (28th  October,  1905),  43  S.L.R.  7,  in  support  of 
his  contention  that  tiie  defender's  claim  of  £42  should  be 
disallowed ;  but  the  case  of  Baird  v  Mount  has  no  bearing  on 
the  question  in  dispute  here,  and  the-case^of  Urquhart  is  one 
at  the  instance  of  a  daughter  against  her  father's  trustee— a 
child  living  in  family  with  her  parent — fhr  wages,  a  cll«s  of 
cases  which  has  come  to  be  looked  upon  by  the  Court  in  by 
no  means  a  favourable  light  to  the  pursuer,  and  in  which  it 
appears  a  definite  agreement  as  to  wages  must  b^  now  made 
out.  That,  however,  is  not  so  in  regard  to  cases  like  the 
present,  where  the  parties  lived  apart,  where  there  was  an 
understanding  that  the  claimant  would  receive  a  quid  pro 
quo — ^though  not  in  money — ^where  the  services  rendered 
extended  over  a  period  of  years,  where  the  claimant  did  not 
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BosMHiftB.  rely  on  a  donaiioii  or  legacy,  and  where  liie  jBerviceg  cannot 
MMfver'  ^  referable  to  good  feeling  or  self-interest  merely^  but  to 
Dec.iri806.  ^  distinct  intention  thai  the  claimant  would  be  compensated, 
sheriffiiuAiR.  though  the  particular  shape  which  the  reoompense.  was  to 
take  was  not  at  the  beginning  fonnulated.-  No  doubt  the 
decisions  of  the  High  Court  have  not  been  ;.uniforaaly  r^ 
ferable  to  any  particular  principle,  and  there  is  a  seeming 
absence  of  consistency  in  several  of  them, -but  this  is  explained 
by  the  fact  that  **  the  question  of  remunei'ation  seems  rather 
to  depend  not  upon  any  general  principle,  Eat  upon  a  con- 
sideration of  the  whole  ciroumstfinces  under  which  the  services 
were  performed,"  which  was- approved  of  by  Lord  Shand.  in 
Thomson  v  M'Bain  (12th  January,-  1889),  1§  R.  333,  26 
S.L.R.  217.  It  was  held  in  that  case  that  a  long  period  of 
services  raises  a  presumption  that  remuneration  therefor  was 
intended,  even  although  there  was  no  agreement  for  wivges. 
(See  also  Anderson  v  Halley  (11th  June,  1847),  9  D.  .1222 ; 
handles  v  Wilson  (16th  December,  1880),  18  S.IuR.  206.) 
I  accordingly  hold  that  the  defender  has  made  out  .a. claim 
for  recompense.  The  question,  however,  remains  as  to  what 
that  is  to  be.  He  himself  fixed  £10,  ^e  value  put  on  the 
painting  of  his  house,  as  for  the  whole  seven  years ;  but^.  as 
waa  held  in  the  case  of  Aleoehs  v  Easson  (20th  Deeember, 
1842),  5  D.  356,  revised  edition,  147,  the  triennialiprescnp- 
tion  is  applicable  to  the  part  of  his  demand  prior  to  the  three 
years  immediately  preceding  the  date  of  the  raising  ol  the 
action.  The  action  was  raised  on  22nd  June,  1905,  and  he 
is  accordingly  precluded  from  claiming  (unless  proved  by 
writ  or  oath  of  the  pursuer)  for  anything  prior  to  22nd  June, 
1902,  the  only  claim  left  being  from  that  date  to  January, 
1904,  which  amounts  to  £2  3e.  6d. 
The  claims  of  parties  will  accordingly  stand  thus — 

Amount  of  puraaer'a  aooount, £37    1    9 

Amount  of  defender's  account,  •  •         £03  19    7 

Add  sum  deducted  in  error,  10    0 


£64  19    7 


Less  item  of 

Of  which  allowed, 

Disallowed, 
Item  disallowed, 
Item  disallowed. 

Total  disallowed. 


-      £42    0    0 
2    3    6 

-      £39  16    6 
5    0    0 
0    9    0 

• 

45    5    6 

19  14    1 


Balance  due  to  pursuer, £17    7    8 

F.  S. 
An  appeal  was  mnrked  by  the  defender,  and  the 
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Sheriff-Priixcipal's   decision  on  the  counter  claim  for     bobs-shibb. 
services  was.  as  follows: —  ^^Ir. 

Stornowat,  23rd  Febrtutry,  1906. —  .  .  .  Finds  Feb.aTiwe. 
that  'tlie  defender  has  failed  to  prove  that  any  sheriff  qdthbib. 
siiin  is  resting-owing  by  the  pursuer  to  him  for  the 
Bervio6s  charged  as  from  January,  1897,  to  January, 
190i  . .  .  .*  Finds  in  law  that  the  defender  is  entitled 
to  deduct  the  aggregate  amount  of  £17  lOs.  7d.  from  the 
amouHt  of  the  pursuer's  olam  of  £37  Is.  9d.,  leaving  a  balance 
4ue  by  the  defeooder  to  the  pursuer  of  £19  lis.  2d.,  and  that 
the  pursuer  is  entitled  to  payment  of  this  balance  from  the 
defender.;  therefore  decerns  against  the  defender  and  in 
favour  of  the  pursuer  for  the  said  sum  of  £19  lis.  2d. ;  finds 
the  defender  liable  to  the  pursuer  iix  expenses  according  to 
scale  firsts  ko,  Charlbs  J.  Guthbib. 

Npte^ — •  .  .  ."  The  defender  claims  £42  for  ser- 
vices rendered  to  the-  pursuer  in  connection  with  the 
preparation  and  rendering  of  accounts,  and  the  pre- 
paration .of  estimates.  That  substantial  services  of 
this  nature  were"  rendered  by  the  defender  is  ad- 
mitted by  £he  pursuer.  But,  on  the  other  hand,  the 
defeilder  admits  that  these  services  were  not  intended  to  be 
charged,  for.  His  case  is  that  he  was  to  be  paid  by  the 
work,  oharged  by  the  pursuer  at  £10,  done  by  the  pursuer 
on  the  defender's  house.  In  my  opinion,  the  defender  has 
failed  to  prove  any  such  arrangement.  Apart  from  friendli- 
ness, the  two  men  evidently  worked  into  each  bther^s  hands, 
and  I  think  any  work  done  by  the  defender  for  the  pursuer 
was  done  with  a  view  to  a  continuance  of  relations  which  the 
defender  found  convenient  and  advantageous  for  himself  and 
his  business.  If  in  this  connection  he  has  failed  to  realise 
his  expectations,  I  do  not  think  that  failure  gives  him  any 
pecimiary  claun  against  the  pursuer.  I  therefore  disallow 
the  whole  claim  for  services  at  the  instance  of  the  defender 
against  the  pursuer.  0.  J.  G. 

B'or  pursuer— Mr.  J.  M.  Sham.,  Stomoway. 
For  defender— Mr.  Wm.  A.  Ross,  Stomoway. 


SHERIFF   COURT   OF   LANARKSHIRE. 
The  Impekial  Tobacco  Company,  Ltd.,  Pursuers;  No.  42. 

Bebnakd  Smith  and  Another,  Defenders.  laharmhim. 

Debts   Recovery   Act^Decree—Sist.—A    decree    Sigamst^'^^^S^ 
two  defenders  jointly  bore  to  have  been  granted  of      liSSric. 
consent  of  both.      One  of  the  defenders  applied  for         — 
a  sist  on  the  ground  that  the  entry  in  the  Debts 
Recovery  Book  was  incorrect,  and  that  the  decree 
had  reaUy  been  granted  in  his  absence.      Held  that 
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BherlflT 
Hackxnsib. 


it  was  competent  to  inquire  whether  the  decree  had 
been  granted  in  foro  or  in  absence  before  pro- 
nouncing on  the  competency  of  the  sist. 
Debts  Recovery  Act — Decree — Implement — Poinding — 
Sist. — ^A  siflt  was  served  upon  a  pursuer  after  a 
poinding  had  been  executed,  but  before  a  sale  had 
followed  thereon.  Objection  was  taken  to  the 
poinding  on  the  ground  of  irregularity  appearing 
ex  facie  of  the  execution  of  poinding.  Held  that 
the  sist  was  incompetent,  and  that  the  objection 
could  not  be  considered. 
Debts  Recovery  Act — Sist — Servi^. — Opinion  as  to  the 
proper  mode  of  serving  a  sist  upon  an  English 
pursuer. 

Where  one  of  two  defenders  sisted  a  decree  which 

had   been   granted  against  both  defenders  jointly, 

held  that  it  was  not  necessary  to   serve  the  sist 

upon  the  other  defender. 

The  interlocutors  of  the  SherifE-Subetitute  (A.  0.  M. 

Mackenzie)  were  as  follows :  — 

Glasgow,  2bth  January,  1906.— Having  heard  pro- 
curators for  the  pursuers  and  for  George  Charles  Ryall,  who 
craves  to  be  sisted  as  a  party  to  the  action  as  trustee  under 
a  trust  deed  granted  by  the  defender  Bernard  Smith — ^uo 
appearance  being  made  for  or  by  the  said  defender  or  the 
defender  Mrs.  Mary  Smith — ^finds  that  on  the  6th  December, 
1905,  idle  pursuers  poinded  the  effects  of  the  defender 
Bernard  Smith  to  the  value  of  £22  sterling,  in  implement  of 
the  decree  granted  against  the  said  defender,  conform  to 
executi(Mi  of  poinding  lodged  in  process,  and  that  on  the 
same  date  the  said  defender  obtained  a  sist  of  execution  upon 
the  said  decree,  upon  the  allegation  that  it  had  been  pro- 
nounced against  him  in  absence,  and  served  the  same  upon 
the  procurator  for  the  pursuers  by  a  registered  letter  posted 
on  the  afternoon  of  the  same  day;  repels  the  first  plea  for 
the  pursuers  in  so  far  as  preliminary,  and  the  pursuers' 
third,  fourth,  and  fifth  pleas,  and  before  further  answer 
appoints  the  said  George  Charles  Ryall  within  three  days  to 
lodge  in  process  a  minute  stating  whether  he  admits  or 
denies  that  the  poinding  above  mentioned  was  executed  before 
service  of  the  sist  was  effected;  appoints  the  cause  to  be 
put  to  the  roll  on  the  first  Court  day  thereafter. 

A.  0.  M.  Maokbnzib. 
Note. — In  this  action  the  pursuers  obtained  decree  against 
the  defenders  jointly  on  the  16th  October  last  for  payment 
of  £31  4s.  2d.  sterling,  with  18s.  4d.  expenses.  Ex  facie  the 
decree  was  not  in  absence,  but  in  foro,  the  entry  in  the 
Debts  Recovery  Book  bearing  that  both  defenders  admitted 
the  debt  and  consented  to  decree.     On  the  6th  December 
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the  male  defender  applied  for  a  eist,  alleging  that  the  pro-   jjASAauBiKi. 
curator  had  no  infitruotione  to  appear  for  him,  and  that  xmp«riai  Tob»oco 
the  decree  against  him  was  really  pronoimced  in  absence,      pm^hia 
and  the  sist  was  granted,  to  the  competency  of  which  the    j^n  "J^igoo. 
pursuers  now  take  yarious  objections.     In  the  first  place,  they        ^hnin 
plead  that  "the  sist  is  incompetent,  the  decree  being  in    J*^™*** 
foro"    If  the  decree  was,  in  fact,  pronounced  in  presence  of 
the  defender  or  of  a  procurator  appearing  for  him,  the  sound- 
ness of  this  plea  could  not  be  disputed,  but  at  ihis  stage  I  can- 
not assume  that  the  allegation  of  the  defender  to  the  contrary 
is  imtrue ;  and  the  question  is  whether  the  fact  that  the  decree 
bears  to  be  in  foro  of  itself  renders  the  eist  incompetent, 
or  whether  it  is  competent  for  me  before  deciding  on  the 
competency  of  the  sist  to  inquire  into  the  truth  of  the 
defender's  statement,  and  to  sustain  the  sist  and  re-hear  the 
cause  in  the  eyent  of  it  being  established  that  the  defender 
was  really  absent  and  unrepresented  when  the  decree  was 
pronounced. 

I  haye  found  this  question  by  no  means  free  from  diffi- 
culty, but  I  have  come  to  the  conclusion  that  the 
pursuers'  plea  cannot  be  sustained  at  this  stage.  By  sec.  17 
of  the  Debts  Recoyery  Act,  it  is  enacted  that  "  no  interlocutor, 
judgment,  order,  or  decree  pronounced  under  the  authority 
of  this  Act  shall  be  subject  to  reduction,  adyocation,  suspension, 
or  appeal,  or  any  other  form  of  reyiew  or  stay  of  diligence, 
except  as  herein  proyided,  on  any  ground  whateyer";  and 
a  reference  to  the  decisions  pronounced  under  the  correspond- 
ing secti<Mi  of  the  Small  Debt  Act  shows  that  the  proyision 
against  reyiew  in  other  than  the  statutory  mode  is  yery 
strictly  applied.  Accordingly,  if  a  defender  against  whom  a 
decree  really  pronounced  in  absence  has  been  entered  as  a 
decree  in  foro  cannot  obtain  a  sist  for  re-hearing,  it  is  at 
least  yery  doubtful  whether  he  can  obtain  redress  in  any 
other  way  in  the  eyent  of  iho  appealing  days  haying  expired 
before  the  decree  comes  to  his  knowledge.  To  hold  a  sist 
incompetent  in  such  circumstances  might  therefore  result  in 
graye  injustice  being  done,  and  is  not  a  course  which  I  would 
be  inclined  to  adopt,  unless  I  were  clearly  oonyinced  that  it 
was  incompetent  to  sustain  it.  Of  this,  howeyer,  I  am  not 
conyinoed.  I  do  not  think  it  is  incompetent  to  inquire 
whether  the  decree  was  really  pronounced  in  foro  or  in 
absence  before  determining  the  competency  of  the  sist. 

The  pursuers'  second  objection,  which  is  based  on  the 
ground  that  the  decree  has  been  implemented  by  poinding 
after  an  expired  charge  before  the  sist  was  granted,  appears 
to  me  to  be  more  formidable.  From  the  execution  of  poind- 
ing produced,   it  appears  that  on  the   6th   December  the 
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lahabkbhibiu  pursuers  poinded  the  ^ects  of  the  defender  to  a  value 
imi)«ri»i  Tobacco  exceeding  the  amount  for  which  they  obtained  decree  against 
Limited »  him.  It  also  appears  from  the  execution  of  citation  upon 
the  sist  that  on  the  same  day  the  defender  served  a  aist 
upon  the  pursuers^  agent  by  a  registered  letter  posted 
between  three  and  five  p.m.  Looking  to  the  hour  at  which 
the  letter  was  posted,  it  may  be  inferred  with  practical 
certainty  that  service  was  not  effected  until  after  the  poinding 
was  executed ;  but  the  relation  of  the  poinding  and  service 
in  point  of  time  being  of  the  utmost  importance,  I  do  not 
think  t^e  determination  of  that  relation  should  be  left  to 
inference,  and  I  have  accordingly  directed  the  defender's 
trustee  to  lodge  a  minute  stating  whether  he  admits  or  denies 
that  the  poinding  preceded  the  service  of  the  aist.  When 
the  facts  are  ascertained  by  admission  or  proof,  I  shall 
dispose  oi  the  pursuers'  plea,  but  delay  in  the  meantime 
expressing  my  opinion  upon  it. 

The  pursuers,  in  the  third  place,  plead  ''  no  jurisdiction, " 
on  the  ground  that  they  are  an  English  company  with  no 
place  of  business  in  Scotland.  I  am  of  opinion  that  this  plea 
cannot  be  sustained.  The  pursuers^  having  sued  in  this 
Court,  are  necessarily  subject  to  the  usual  rules  which  govern 
its  procedure. 

The  pursuers'  fourth  plea  is  that  *'  the  pursuers  are  not 
called  to  the  sist."  It  appears  to  me  that  this  plea  is  only 
of  academic  interest,  as  they  have  appeared  by  their  pro- 
curator in  answer  to  the  citation,  and  therefore  cannot 
object  to  it  as  irregular.  I  may  state,  however,  that  I  have 
considered  the  question  raised  by  the  plea,  and  am  of  opinion 
that,  although  it  is  doubtful  whether  sec.  9  of  the  Sheriff 
Court  Act  of  1876  applies  to  warrants  of  citation  granted  in 
the  Debts  Recovery  Court,  the  proper  course  where  it  is 
necessary  to  serve  a  sist  upon  an  English  pursuer  is  to  adopt 
the  mode  of  citation  prescribed  by  that  section. 

The  pursuers'  last  plea  is  that  all  parties  are  not  called, 
in  respect  that  the  defender  Mrs.  Mary  Smith  has  not  been 
called.  I  cannot  sustain  this  plea.  The  Act  says  that  the 
sist  must  be  served  upon  "  the  other  party  "  to  the  cause, 
and  the  term  ''  other  party  "  appears  to  me  to  mean  opposing 
party.  In  my  opinion,  it  was  not  necessary  to  call  Mrs. 
Smith.  Nothing  done  under  the  sist  could  affect  her 
prejudicially.  A.  0.  M.  M. 


Feb.  0. 1006L 


Sheriff 
Mackbniii. 


Glasgow,  6th  February,  1906. — ^Having  considered  the 
minute  lodged  by  George  Charles  Ryall,  finds  that  it  is 
admitted  that  the  poinding  executed  by  the  pursuers  was 
executed  before  service  of  the  sist  by  the  defender  Bernard 
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Smith;  therefore  auat&ma  the  second  plea  for  the  pursuers;   Laharubirb. 
dismisftes  the  skt  as  inoompetent;  refuses  the  application  oii^vg^/^^^^ 
the  said  George  Charles  Ryall  to  be  sieted  as  a  party  to  the      ^^^tt 
action;  finds  the  said  defender  Bernard  Smith  liable  to  the     yeb^ivoe. 
pursuers  in  lOs.  of  additional  expenses ;  authorises  the  clerk        sheriff 
of  Court  to  pay  this  sum  to  the  pursuers  out  of  the  money     '^<^""»- 
c(msigned,  and   to   pay   the  balance  to  the  said  defender 
Bernard  Smith.  A.  0.  M.  Maokbneib. 

Note. — It  is  established  by  several  decisions  that  poinding 
is  implement  of  a  decree,  and  that  a  sist  for  re-hearing, 
served  as  was  the  sist  in  this  case  after  the  execution  of  a 
poinding,  although  before  a  sale  has  been  carried  through, 
is  incompetent.  If  this  rule  applies  to  the  present  case,  it 
follows  that  the  defender's  sist  was  incompetent.  But  it  is 
argued  that  the  rule  is  inapplicable,  on  the  ground  that  the 
pursuers'  poinding  is,  ex  facie  of  the  execution,  invalid.  I 
am  of  opinion  that  this  argimient  is  unsound.  What  I 
am  asked  to  do  is  to  entertain  the  sist  provisionally  for  the 
purpose  of  considering  the  objection  taken  to  the  regularity 
of  the  diHgenoe  by  which  the  decree  has  been  implemented. 
It  is,  in  my  opinion,  inoompetent  for  me  to  do  so.  No 
doubt  it  is  competent  in  ^e  Sheriff  Court  to  entertain 
objections  to  a  sheriff-officer's  execution  by  way  of  exception 
(40  &  41  Vict,  cap.  50,  sec.  11,  per  Lord  President  Inglis  in 
Scott  V  Cook,  24  S.L.R.  34),  but  there  must  first  be  a  com- 
petent process  before  the  Sheriff,  in  which  the  objections  can 
be  stated.  Here  there  is  none,  unless  the  sist  of  execution 
is  competent;  but,  standing  the  execution  of  poinding,  the 
sist  is  incompetent  It  follows,  in  my  opinion,  liiat  the 
poinding  must  be  got  out  of  the  way  before  the  sist  can  be 
entertained,  and,  accordingly,  that  I  cannot  enter  upon  a 
consideration  of  the  objection  taken  to  tiie  regularity  of  the 
poinding.  A  different  case  might  arise  if  a  poinding  were 
executed  before  the  expiry  of  the  days  of  charge,  for  in  that  « 

case  the  irregularity  would  to  a  certain  extent  deprive  the 
defender  of  the  right  intended  to  be  given  him  by  seo.  7 
of  the  Debts  Recovery  Act»  and  it  might  very  well  be  argued 
that  implement  of  the  decree  had  not  followed  upon  the 
charge  in  the  sense  of  that  section  and  sec  16  of  the  Small 
Debt  Act.  But  the  irregularity  alleged  in  this  case  is  not  of 
that  kind,  and  it  is  entirely  due  to  the  defender's  own 
dilatory  conduct  that  he  finds  himself  in  the  position  of  not 
being  entitled  to  a  re-hearing.  A.  0.  M.  M. 

For  pnnuers— Mr.  Ghubbbt  Gui^n,  Glasgow. 

For  oompearer  RysU—Mr.  Andbbw  C.  Gallowat,  Glasgow. 

For  Bernard  Smith— Mr.  Thomas  Soaklam,  Glasgow. 
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Sheriff 
Mkhdbbbov. 


SHERIFF  COURT  OF   MIDLOTHIAN. 

The  Exchange  Loan   Company   and   A.   Eobbetson, 
Pursuers;   Ohaeles  D.   Taylok,  Defender, 

Loan — Usurious  loan — IfUerest — Exorbitant  raie. — 
Held  that  66  per  cent,  per  annum  was  not  excessive 
when  stipulated  for  a  loan  on  the  bill  of  a  person 
giving  no  security. 

Loan — Usuriotu  loan — Moneylenders  Act,  sec.  2  (I) 
(c) — Agreement  in  security — I  0  U. — I  0  U's  to  a 
registered  moneylender  are  not  such  agreements 
or  securities  as  are  struck  at  by  the  Moneylenders 
Act. 

Stamp — Agreement  necessary  to  hiU  under  £5. — 
Agreements  relative  to  duly  stamped  bills  and  to 
repayment  of  principal  sums  therein  under  £h  need 
not  be  stamped. 

Loan — Usurious  loan — Moneylenders  Act,  1890,  sec. 
2  (1) — Alteration  of  bill  and  agreement  after 
delivery. — Held  that  the  addition  to  a  bill,  after 
its  issue,  of  a  moneylender's  personal  name  to  his 
trade  name,  subscribed  as  drawer,  did  not  invalidate 
the  bill,  and  that  the  addition  of  his  address  to  a 
relative  agreement  did  not  invalidate  it. 

Loan — Usurious  loan — Moneylenders  Act,  1890,  sec. 
2  (1)  (c) — Bill  not  in  moneylender^ s  registered 
name. — Held  that,  though  the  deletion  from  a.  bill, 
after  issue,  of  the  word  "  limited,"  originally  form- 
ing part  of  the  drawer's  (a  moneylender's)  sub- 
scription, was  not  an  objectionable  alteration  under 
the  Bills  of  Exchange  Act,  1882,  the  bill  was 
invalidated  by  sec.  2  (1)  (c)  of  ihe  Moneylenders 
Act,  1890,  having  been  taken  in  a  name  other  than 
the  moneylender's  registered  name,  which  did  not 
include  the  word  "limited." 

The  circumstances  of  this  case  are  fully  disclosed 
in  the  interlocutors  of  the  Sheriff  and  Sheriff-Substitute, 
which  ar©  subjoined. 

Edinburgh,  17^^  July,  1905. — ^The  Sheriff-Substitute, 
having  heard  counsel  for  the  parties  and  having  considered 
the  closed  record  and  productions,  repels  the  1st,  2nd,  3rd, 
4Ui,  5th,  6th,  9th,  10th,  and  Ilth  pleas  in  law  for  the 
defender;  sustains  the  8th  plea  in  law  for  the  defender, 
and  the  7th  to  the  extent  of  assoilzieing  him  from  liability 
under  the  1 0  U's  sued  upon ;  quoad  ultra  repels  the 
defences;  grants  decree  against  the  defender  for  sums  (1) 
of  £61  3s.  6d.  of  principal,  with  interest  at  the  rate  of 
5  per  cent,  per  annum  from  the  date  of  citation,  and  (2) 
£73  Is.  9d.  of  interest;  finds  the  pursuer  «ititled  to 
expenses,   including  fees  to  counsel,   &c. 

A.  Edward  Hbndisson. 
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Taylor. 

Joly  IT.  19U&. 

Sheriff 

HSHDBBSOa. 


Note. — ^The  pursuers  in  this  action  are  designed  in  the  midlothus. 
petition  as  "  The  Exchange  Loan  Company,  No.  429  Lawn-  ^J^g.^ 
market,  Edinburgh,  and  Andrew  Robertson,  accountant 
there,  sole  partner  of  and  trading  in  the  name  of  said  com- 
pany, as  such  partner  and  as  an  individual."  The  Andrew 
Robertson  above  designed  is  a  registered  moneylender,  and 
in  the  extracts  from  the  register  of  moneylenders  kept  in 
pursuance  of  sec.  2  of  the  Moneylenders  Act,  1900,  produced 
(Nos.  50  and  61  of  process),  the  name  "  Exchange  Loan 
Company  "  appears  as  the  trade-name  in  which  the  business 
of  moneylending  is  registered;  while  in  a  separate  part  of 
the  register  the  name  of  "Andrew  Robertson"  is  recorded 
as  the  actual  name  of  the  person  carrying  on  the  business, 
and  "429  Lawnmarket,  Edinburgh,"  is  the  registered 
address  where  the  business  is  carried  on. 

Andrew  Robertson  originally  registered  himself  as  a 
moneylender  under  the  trade-name  of  the  "  Exchange  Loan 
Company"  on  24th  November,  1900,  inmiediately  after  the 
Act  of  1900  came  into  operation,  and  that  registration 
remained  in  force  until  24th  November,  1903.  This 
registration  was  not  renewed  on  its  expiry,  and  although, 
apparently,  Andrew  Robertson  continued  to  carry  on  business 
under  his  trade-name  as  a  moneylender,  no  new  registration 
took  place  until  1st  October,  1904 ;  so  from  25th  November, 
1903,  to  1st  October,  1904,  the  Exchange  Loan  Company, 
and  Andrew  Robertson,  the  sole  partner  thereof,  carried  on 
a  moneylending  business  in  contravention  of  the  provisions 
of  the  Moneylenders  Act. 

The  action  is  laid  upon  a  number  of  bills  and  relative 
agreements,  and  also  upon  certain  1 0  U's.  The  first  of 
the  bills  sued  on  is  dated  10th  October,  1900  (No.  4  of 
process),  prior  to  the  Moneylenders  Act  coming  into  force, 
and  is  taken  as  payable  to  "Andrew  Robertson,"  so  no 
question  arises  as  to  it.  There  was  an  objection  stated 
that  the  signature  of  the  second  acceptor  had  been  deleted 
since  the  bill  was  granted,  but  that  objection  was,  on  a 
closer  inspection  of  the  bill,  properly  withdrawn.  The 
other  bills  with  relative  agreements  are  twelve  in  number, 
dated  between  2nd  March,  1901,  and  1st  June,  1903,  and 
there  is  also  a  bill  dated  17th  July,  1902,  for  £2  4s. 
(No.  14  of  process),  with  which  no  agreement  was  executed. 
Of  these  bills  the  earliest  in  date,  that  of  2nd  March,  1901 
(No.  6  of  process),  is  for  XI 0,  and  the  Exchange  Loan 
Company  was  the  original  drawer,  while  the  defender  was 
the  acceptor.  Of  even  date  with  this  bill  a  letter  of 
agreement  (No.  7  of  process)  addressed  to  "The  Exchange 
Loan  Company,"  was  also  signed  by  the  defender.  After 
the  bill  and  agreement  were  handed  to  the  pursuer  Robertson, 
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MioLOTHiAN.  it  is  admitted  that  he  added  to  the  bill  his  signature 
B'^uj^^n  '^  Andrew  Robertson/'  and  also  appended  to  the  address  on 
"^y^or.  the  letter  of  agreement  the  words  "429  Lawnmarket,  and 
July  IT.  1906.  Andrew  Robertson,  sole  partner,  and  as  an  individual."  The 
HiwDiMOK.  remaining  eleven  bills  are  much  in  the  same  position,  with 
this  difference,  that  in  the  case  of  all  the  bills  the  letters 
"Ltd."  were  originally  written  after  "Exchange  Loan  Com- 
pany" as  drawer,  and  these  letters  were  admittedly  deleted 
after  the  bill  was  handed  to  Robertson,  and  at  the  same 
time  he  added  the  signature  "Andrew  Robertson."  The 
letters  of  agreement  granted  in  connection  with  these  bills 
all  had  added  to  their  address  "  429  Lawnmarket,  and  Andrew 
Robertson,  sole  partner,  and  as  an  individual,"  while  in  the 
cases  of  eight  of  them  (Nos.  16,  18,  20,  22,  24,  26,  28,  and 
30  of  process)  the  letters  "Ltd."  were  deleted.  In  the 
instance  of  the  bill  of  17th  July,  1902  (No.  14  of  process), 
with  which  there  is  no  agreement,  the  letters  "  Ltd."  were 
deleted,  and  the  signature  "  Andrew  Roberteon  "  added  after 
it  waa  handed  over  by  the  acceptors.  With  the  exception 
of  two  bills  for  £10  and  one  for  £5,  all  the  others  are  for 
comparatively  small  amounts.  The  letters  of  agreement 
relative  to  the  bills  for  £10  and  £5  respectively  are  duly 
stamped  with  a  sixpenny  stamp,  while  the  others  are 
unstamped. 

The  I  0  U's  produced  and  sued  upon  are  seven  in  number 
(Nos.  31  to  37  of  process),  and  bear  dates  from  2nd  March, 
1901,  to  25th  March,  1904.  The  first  six,  the  last  of  which 
is  dat^d  27th  November,  1902,  were  all  granted  while  the 
pursuer  Robertson  was  registered  as  a  moneylender  under 
the  trade-name  of  the  "  Exchange  Loan  Company,"  while 
that  of  25th  March,  1904,  for  10s.  (No.  37  of  process),  falls 
witiiin  the  time  when  he  was  unregistered.  Of  these  seven 
1 0  U's  three  (Nos.  32,  34,  and  35  of  process)  are  addressed 
to  "Andrew  Robertson,"  while  the  remaining  four  contain 
no  name,  except  that  of  the  defender. 

The  sums  of  money  appearing  on  the  face  of  the  bills 
and  contained  in  the  1 0  U's  amount  in  all  to  £64  16s. 
Of  this  the  defender  is  alleged  to  have  repaid  £4  in  two 
sums  of  £2  each.  The  amount  concluded  for  in  the  petition 
is  £135  98.,  of  which  £60  16s.  is  treated  as  principal,  and 
the  balance,  £74  13s.,  is  interest  under  the  agreements, 
which  was  at  the  rate  of  65  per  cent.,  and  5  per  cent, 
interest  upon  the  I  0  U's  and  the  bill  without  an  agreement. 
It  was,  however,  admitted  at  the  bar  during  the  discussion 
that  the  1 0  U  of  2nd  March,  1901,  for  £4  8s.  had  already 
been  sued  upon,  and  that  there  was  in  existence  a  decree 
against  the  defender  for  that  amount,  and  to  Uiis  extent 
the  pursuer's  claim  fell  to  be  diminished. 
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In  defence  to  the  demand  made  in  the  petition  counsel  MiD&oTBiAir. 
for  the  defender  took  the  preliminary  objection  that,  in  **^fj^^" 
BO  far  M  the  bills  and  agreements  founded  on  as  they  now  Ttjior. 
stand — since  they  were  admittedly  altered  by  the  pursuer  Jo^^J^iw*- 
Robertson,  not  being  drawn  by  or  addressed  to  the  pursuer  hbvdimoii. 
only  in  the  registered  trade-name,  "  Exchange  Ijoan  Com- 
pany," but  bearing  in  addition  the  signature  of  "Andrew 
Robertson "  as  regards  the  bills,  and  "  429  Lawnmarket " 
as  regards  the  agreements — were  in  direct  contravention  of 
the  provisions  of  the  Moneylenders  Act,  1900,  sec.  2,  and 
therefore  must  be  held  to  be  null  and  void  and  to  have  no 
effect,  and  could  accordingly  not  be  sued  upon.  I  have 
little  or  no  hesitation  in  saying  tiiat  if  these  bills  and  letters 
of  agreement  had  contained  another  name  than  the  trade- 
name which  appears  on  the  register,  the  effect  would  have 
been  to  make  these  documents  of  no  avail.  This  is  the 
necessary  result  of  the  decision  of  the  Sheriff-Principal  in 
the  recent  case  of  the  Exchange  Loan  Company  v  Maegregor 
and  Another  (23rd  February,  1905),  21  Sh.Ct.Rep.  285. 
But  while  I  fully  accept  that  decision  and  am  prepared,  as 
I  am  bound  to,  to  follow  it,  I  am  of  opinion  that  it  does  not 
of  necessity  rule  thi«  case.  There  the  nullity  was  obvious 
and  complete.  The  bills  were  taken  by  a  moneylender  in 
a  moneylending  transaction  after  the  period  of  the  money- 
lender's registration  had  expired  and  before  re-registration. 
Here  what  occurred  was,  in  my  opinion,  mere  surplusage. 
The  "Exchange  Loan  Company,"  it  is  true,  was  the  trade- 
name under  whi(^  Andrew  Robertson  had  registered  himself 
as  a  moneylender,  but  I  fail  to  see  that  the  mere  addition 
of  his  own  name  and  the  registered  address  of  the  company — 
both  of  which  must  of  necessity  appear  in  the  register  of 
moneylenders — ^must  make  the  writs  to  which  they  are 
added  null  and  void.  If  the  policy  of  the  statute  is  to  be 
looked  at — ^whioh  is,  I  assume,  that  every  one  who  borrows 
money  from  a  moneylender  is  to  be  fully  informed  as  to 
who  it  is  with  whom  he  is  dealing — then  these  additions, 
so  far  from  being  blameworthy,  are  really  carrying  out  the 
intentions  of  the  Legislature  with  minute  scrupulousness. 
On  thia  simple  ground  that  supcrflua  non  noeerU,  I  think  this 
objection  falls  to  be  repelled. 

The  question  of  the  effect  of  the  admitted  fact  of  the 
alterations  and  additions,  to  which  I  have  referred,  having 
been  made  after  the  handing  of  the  bills  to  the  pursuer 
by  the  acceptors  I  have  already  dealt  with  in  my  judgment 
in  the  case  of  the  Exchange  Loan  Company  v  Maegregor 
and  Another^  above  referred  to.  I  then  held  that  these 
alterations  were  not  material,  and  that  the  pursuer  in  similar 
circumstances  to  the  present  was  entitled  to  make  these 
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MiDMTHiAw.    additions  and  alterations.      I  did  not,  however,  in  that  case 

^*<>J!*£.^"  expressly  decide  what  was  the  effect  of  the  alterations  and 

Taylor.       additions  on  the  lettera  of  agreement.      I  see  no  reason  to 

July  n^iw*.    jQj^]^^  Q^j  distinction  between  the  bilk  and  the  lettera  of 

hbIdbmov.    agreement  in  this  matter.      The  bills  and  agreementfi  were 

executed  and  granted  at  the  same  time,  and  were  in  each 

case  pars  ejusdem  negotU^  and  the  bills  being  in  re  mer- 

catoridy   the  agreements,  of  which   they  were   merely  the 

adjuncts,    are   entitled   to    all   the  same   privileges.       The 

decision  in  the  case  of  Thorns  v  Thorns  (20lh  December, 

1867),  6  Macph.  174,  seems  to  settle  this  point.     The  effect 

of  the  above  findings  is  to  necessitate  the  repelling  of  the 

first,  second,  third,  fifth,   and  ninth  pleas  in  law  for  the 

defender. 

The  fourth  plea  in  law  is  to  the  effect  that  the  unstamped 
agreements  are  without  legal  force  or  effect.  I  cannot 
give  effect  to  this  plea.  All  the  agreements  for  £5  or 
upwards  are  duly  stamped,  and  no  argument  was  submitted 
to  me  in  support  of  the  view  that  an  agreement  "  the  matter 
whereof  is  not  of  the  value  of  £6  "  (see  Stamp  Act,  1891, 
Schedule  I.  "Agreement")  is  bound  to  be  stamped. 

As  regards  the  sixth  plea,  that  the  transactions  should 
be  reviewed  as  harsh  and  unconscionable,  I  am  not  prepared 
to  fiustain  that  contention.  The  interest  is  at  the  rate 
of  65  per  cent.,  it  is  true,  but  I  cannot  hold  in  the  circum- 
stances of  this  case  that  that  is  such  an  excessive  rate  of  in- 
terest as  to  call  for  the  interference  of  the  Court.  The  money- 
lender here  had  no  security  for  his  advance  except  the 
defender's  name  in  most  cases  ;  and  looking  to  the  amount  of 
the  indebtedness  and  the  slender  extent  of  repayment,  I 
cannot  hold  that  65  per  oent.  is  an  exorbitant  charge  for 
the  loan  of  this  money  and  the  risk  of  losing  it.  Higher 
percentages  of  interest  have  been  sustained  in  the  Englirii 
Ck)urt8  {WUton  dh  Co.  v  Affhom  (19th  April,  1901),  L.R. 
(1901)  2  K.B.  110;  Levene  v  Greenwood  (21st  March,  1904), 
20  T.L.R.  389). 

There  remains,  however,  the  question  of  the  1 0  U'a. 
Although  the  objection  to  the  validity  of  these  documents 
under  sec.  2  (1)  (c)  of  the  Moneylenders  Act  is  not  pleaded 
on  record,  still  I  think  it  is  pars  judicis  to  take  notice  of 
what  I  must  hold  to  be  distinctly  a  contravention  of  these 
provisions.  It  is  laid  down  in  that  sub-section  that  a 
moneylender  "shall  not  enter  into  any  agreement  in  the 
course  of  his  business  as  a  moneylender  with  respect  to  the 
advance  and  repayment  of  money,  or  take  any  security  for 
money  in  the  course  of  his  business  as  a  nK)neylender, 
otherwise  than  in  his  registered  name."  Now,  as  I  have 
narrated  above,  there  are  here  seven  1 0  U's — ^three  addressed 
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not  to  the  "  Exchange  Loan  Company,"  the  pursuer  Robert- 
son's registered  trade-name,  but  to  "Andrew  Robertson," 
while  the  remaining  four  contain  no  address  at  alL  I  am  of 
opinion,  following  the  Sheriff^s  decision  in  the  case  already 
quoted,  that  these  I  0  U's  are  null  and  void  and  cannot  be  sued 
upon.  A  slight  distinction  exists  in  the  case  of  one  ol  the 
1 0  U's,  the  last,  which  was  taken  when  the  pursuer  had  ceased 
to  be  registered;  but  I  think  that,  too,  falls,  if  possible 
more  directly,  under  the  Sheriff's  ruling.  The  defender  thus 
is  successful  to  the  extent  of  £9  13s.  6d.  of  principal  and 
£1  lie.  3d.  of  interest.  This  view  obviates  all  questions 
as  to  want  of  consideration,  so  the  seventh  plea  falls  also 
to  be  repelled^  so  far  as  that  is  oonoemed. 

Tlie  eightli  plea  the  pursuer  has,  as  above  stated, 
acquiesced  in. 

The  tenth  and  eleventh  pleas  are  merely  formal,  and 
fall  with  the  others  which  have  been  repelled. 

In  arriving  at  the  sums  decerned  for  I  have  deducted 
the  amount  of  the  1 0  U's  from  the  sum  of  principal  sued 
for,  and  £1  lis.  3d.  from  the  interest,  being  5  per  cent. 
GQ  the  1 0  U's  as  brought  out  in  the  state  of  debt  No.  38 
of  process.  In  the  circumstances  I  see  no  reason  to  restrict 
the  expenses  found  due  to  the  pursuer.  A.  Ed.  H. 

The  defender  appealed  to  the  Sheriff-Principal,  who 
pronounced  the  following  interlocutor:  — 

Edinburqh,    I7th    October,    1905.— The    Sheriff,    having    octir^wos. 
heard  counsel  for   the   parties   and  having   considered  the 
appeal,  recalls  the  interlocutor  now  appealed  against,  and 
sustains  the  appeal;   sustains  the  fifth  plea  in  law  for  the 
defender  in  so  far  as  it  deals  with  the  bills  and  agreements 
other  than  Nos.  4,  5,  6,  and  7  of  process,  and  with  regard 
to  the  said  bills  and  agreements  Nos.  4,  5,  6,  and  7,  repels  the 
defences  as  irrelevant;    repels  the  fourth  plea  in  law  for 
the  defender  in  so  far  as  it  deals  with  the  agreement  No.  5 
of  process ;  of  new  sustains  the  eighth,  and  repels  the  sixth 
pleas  in  law  for  the  defender;    grants  decree  against  the 
defender  for  the  sums  of  (1)  £4  8s.,  £12  2s.  8d.,  £10,  and 
£23  7s.  6d.,  being  the  sums  of  principal  and  interest  due 
under  the  bills  and  agreements  4,  6,  6,  and  7  of  process,  but 
under  deduction  of  the  sum  of  £5  lis.  already  paid  by  the 
defender  to  the  pursuer ;  quoad  ultra  allows  to  the  defender 
a  proof  of  his  averments  relative  to  his  seventh  plea  in  law, 
and  to  the  pursuer  a  conjunct  probation,  and  remits  to  the 
Sheriff-Substitute  to   proceed   in  the  cause;    finds  neither 
party  entitled  to  expenses  in  the  appeal;  and  quoad  ultra 
reserves  all  questions  of  expenses,  with  power  to  the  Sheriff- 
Substitute  to  deal  therewith.  C.  C.  Maoonoohib. 


8h«riff 
Maooitocbib. 
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MiDLOTHus.  Note. — ^The  details  with  regard  to  the  bills,  agreements, 

Bxc^gi^n  and  I  0  U'fl  granted  by  the  defender  are  eo  clearly  set  forth 
T^'-       in  the  Sheriflf-Substitute's  interlocutor  that  there  is  no  neoes- 

oct.  17. 1C06.    giijy  Iqp  jjj^  again,   by  way  of  narrative,  to  go  over  the 

macofochm.    ground  already  covered  by  him. 

The  first  bill  which  falls  to  be  considered  is  for  £10 
(No.  6  of  process),  it  being  admitted  that  the  amount  of 
the  bill  No.  4  of  process  must  be  paid  by  the  defender. 
The  pursuer  is  a  moneylender,  and  is  registered  as  such 
under  the  Moneylenders  Act,  1900,  imder  the  title 
"  Exchange  Loan  Company,"  the  address  of  the  Company 
being  429  Lawnmarket,  Edinburgh.  On  the  bill  No.  6  of 
process  the  name  ''Exchange  Loan  Company"  appears  as 
drawer,  but  it  is  admitted  that  after  the  bill  was  handed  to 
the  pursuer  he  added  to  the  bill  his  signature  ''Andrew 
Robertson."  The  defender  maintains  that  he  added  those 
words  in  contravention  of  sec.  2  (1)  (c)  of  the  Moneylenders 
Act,  which  enacts  that  a  moneylender  "  shall  not  enter  into 
any  agreement  in  the  course  of  his  business  as  a  moneylender 
with  respect  to  the  advance  and  repayment  of  money,  or 
take  any  securily  for  money  in  the  course  of  his  business  as 
a  moneylender  otherwise  than  in  his  registered  name."  I 
agree  with  the  Sheriff-Substitute  in  holding  that,  though 
the  addition  of  the  words  "  Andrew  Robertson  "  was  unneces- 
sary, it  does  not  render  the  bill  of  no  avail,  on  the  simple 
ground  that  superflua  noru  nocent. 

The  remaining  bills  are,  however,  in  a  different  position. 
It  is  admitted  that  when  those  bills  were  handed  to  the 
pursuer  they  were  either  blank  in  the  name  of  the  payee 
or  tiiat  the  name  of  the  drawer  and  payee  was  entered 
as  "Exchange  Loan  Company,  Limited"  (in  my  view  it 
does  not  matter  which  was  the  true  state  of  the  case), 
that  not  being  his  registered  name,  and  that  thereafter, 
without  the  knowledge  and  consent  of  the  defender,  he 
altered  the  name  by  deleting  the  word  "  Limited  "  (or  rather 
"Ltd.,"  the  contracted  form  of  the  word)  with  a  view 
to  complying  with  the  provisions  of  the  statute.  The 
defender  now  maintains  that  the  alteration  is  so  material 
as  to  render  the  bills  null  and  void  (1)  at  common  law; 
(2)  under  the  Bills  of  Exchange  Act,  1882;  and  (3)  under 
,  the  Moneylenders  Act.  It  may  be  that  prior  to  the  passing 
of  the  Bills  of  Exchange  Act  the  effect  of  the  alteration 
would  have  been  to  vitiate  these  bills ;  but  were  it  necessaiy 
to  decide  the  point,  I  should  probably  hold  that  the  alteration 
was  not  a  "  material  alteration  "  within  the  meaning  of  see. 
64  of  the  Bills  of  Exchange  Act,  and  that  the  pursuer  had 
power  (leaving  the  Moneylenders  Act  out  of  consideration 
for  the  moment)  to  make  the  alteration.      It  does  not  fall 
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within  the  enumeration  of  material  alterations  in  sec.    64    midwwiias. 

(2),  and,  looking  to  the  terms  of  sees.   7  and  20  and  to  «*gS^KV*" 

the  fact   that   it   could   in   no   possible   way   prejudice   the        '^^'• 

defender  or  affect  his  liability,  1  should  have  little  hesitation     ^•^»«»- 

in   holding   that   so    far   the   objection    is   bad.       But    the    maoonochik. 

question  raised  by  sec.  2  of  the  Moneylenders  Act  is,  to  my 

mind,  much  more  difficult.      I  am  unable  to  regard  it  as 

a  purely  technical  one,  as,  in  construing  an  Act  of  this  kind, 

which,  it  seems  to  me,  was  passed  largely,  if  not  entirely, 

for   the  protection   of   the   public,   the   Court   is   bound   to 

look  not  only  at  the  words,  but  at  the  policy  of  ihe  statute. 

In  the  case  of  Gordon  v  Howden,  4  Bell's  App.   254,  the 

Court  was  considering  a  statute  with  a  very  similar  policy 

to  that  of  the  Moneylenders  Act,  and  as  I  read  t^e  opinions 

there  delivered,  the  rule  I  have  stated  is  clearly  laid  down. 

Now,  it  seems  to  me  that  the  policy  of  this  statute  is  that 

those  members  of  the  public  who   sesort  to  moneylenders 

should  be  told  in  the  document  of  debt  granted  by  them 

exactly  with  whom  they  are  dealing,  and  that  an  absolute  duty 

is  laid  on  the  creditor  to  give  them  that  information.      That 

being  so,  it  would  seem  to  follow  that  a  moneylender  is  not 

entitled  in  the  course  of  his  business  to  take  a  bill  in  an 

inchoate  form,    or   payable   to   a   fictitious  or   non-existing 

person,  or  payable  to  bearer,  where,  at  all  events,  there  is  a 

relative  agreement  dealing  with  exceptional  rates  of  interest. 

His  registered  name  must,  I  think,  appear  on  the  face  of  the 

bill  and  agreements  when  the  acceptor  signs  the  documents. 

If  I  am  right  in  this  view  of  the  statute,  there  is  no  room  for 

the  Court  to  consider  whether  the  debtor   is  in   any  way 

prejudiced  or  not  by  anything  done  or  left  undone  by  his 

creditor.      If  the  creditor  has  neglected  his  statutory  duty 

he  must  take  the  consequences  of  his  fault.      The  question 

then    can    be   very   shortly   stated.       Did    the    pursuer   in 

taking  the  bill  and  relative  agreement  in  the  name  of  the 

"Exchange  Loan  Company,  Ltd.,"  when  his  registered  name 

was  "The  Exchange  Loan  Company,"  neglect  his  statutory 

duty?      I  have  come,  though  I  confess  with  difficulty,   to 

the  conclusion  that  he  did.      His  explanation  is  (cond.    1) 

that  he  only  added  the  letters  "  Ltd."  "  in  the  sense  that 

he  was  sole  partner  and  so  limited,"  and  that  he  deleted 

them  after  an  action  founded  on  a  bill  drawn  in  similar 

terms  had  been  thrown  out  in  the  Small  Debt  Court  on  the 

ground  that  there  was  in  existence  no  such  limited  company 

of  which  he  was  a  partner.      The  defender,  on  the  other 

hand,  says  that  he  thought  he  was  dealing  with  a  limited 

company  of  that  name,  and  that  Robertson  was  the  agent 

for  it,  and  that,  in  point  of  fact,  there  is  a  limited  company 

of  the  same  name  trading  as  moneylenders  in  the  United 
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MiowTHiAH.  Kingdom.  The  defender  produces  a  certificate  from  the 
^^oS^f^J^^  Registrar  of  Companies,  Somerset  House,  to  the  effect  that 
''^'-  there  is  a  registered  company  of  the  name  in  question,  but 
octn^iwe.  J  ^^  j^|.  ^j^jjjj^  j^  necessaiy,  or  indeed  relevant,  to  consider 
macmocbii.  the  truth  of  these  averments.  If  there  was  such  a  company 
as  the  Exchange  Loan  Company,  Limited,  in  existence,  then 
they  were  the  drawers  and  payees  under  the  bills,  and  a 
limited  company  has  an  entirely  different  personality  from 
ail  unlimited  one;  on  the  other  hand,  if  there  was  not, 
then  the  bills  and  agreements  were  taken  in  favour  of  a 
"fictitious  and  non-existing  person,"  and  in  either  case 
"otherwise  than  in  the  pursuer's  registered  name."  The 
result  of  an  inquiry  into  the  question  whether  the  defender 
suffered  any  prejudice  by  what  the  pursuer  did  would  very 
possibly  be  to  show  that  the  former  knew  quite  well  witii 
whom  he  was  dealing,  and  that  he  had  suffered  no  prejudice ; 
but,  as  I  have  said,  the  policy  of  the  Act  seems  to  me  to  be 
to  treat  professional  moneylenders  differently  frwn  other 
people,  and  that  being  so,  I  feel  bound  to  read  the  statute 
very  strictly,  even  though  the  result  in  this  case  may  be 
hard  on  the  pursuer.  The  result  of  my  judgment,  so  far, 
then,  is  to  find  the  defender  liable  under  the  bill  No.  6  of 
process  (liability  under  No.  4  being,  as  I  have  said,  admitted), 
and  to  find  that  there  is  no  liability  under  the  remaining 
biUs. 

The  next  question  has  to  do  with  the  agreements  relative 
to  the  bills  under  which  interest  at  exceptional  rates  is  due. 
It  is  admitted  that  wherever  it  is  found  that  there  is  no 
liability  under  a  bill  there  is  no  liability  under  its  relative 
agreement,  so  th&t  the  only  agreement  which  I  have  ip 
consider  on  the  question  of  the  effect  of  alteration  is  that 
relating  to  the  bill  No.  6  of  process  for  £10.  In  that 
agreement  (No.  7  of  process)  it  appears  that  the  words 
"  429  Lawnmarket "  were  added  after  the  agreement  was 
signed.  The  company  is  rightly  designed  without  the  word 
"Ltd.,"  and  on  the  same  ground  as  I  held  that  the  addition 
of  the  words  "  Andrew  Robertson "  did  not  vitiate  the 
relative  bill,  I  hold  that  the  addition  of  the  address  here  did 
not  vitiate  the  agreement. 

I  may  add  that  it  was  maintained  by  the  defender  that, 
inasmuch  as  the  agreements  relating  to  the  bills  for  simis 
under  £5  were  not  stamped,  I  could  not  take  them  into 
consideration  in  deciding  the  case.  This  question  must  be 
answered  in  considering  the  claim  for  interest  under  No.  5 
of  process.  It  does  not  arise  with  regard  to  No.  7,  which 
is  duly  stamped.  The  question  is,  so  far  as  I  know,  a  novel 
one,  and  I  therefore  made  inquiries  at  the  Revenue  Office 
as  to  the  view  taken  by  tiiem  of  the  necessity  for  a  stamp 
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being  affixed   to   these  documents,   but  the   authorities   do    Midlothian. 
not  seem  ever  to  have  had  occasion  to  consider  tHe  question.    ^'o^^C^" 
In  my  opinion  the  agreements  must  be  regarded  as  merely       iVim-. 
adjuncts  to  the  bills,  and  tixat  as  tiie  bills  are  duly  stamped     ^»<*-i!L»«*- 
the  agreements  do  not  require  also  to  be  stamped.  MAmSoCTu. 

It  was  further  maintained  by  the  defender  that,  in  the 
event  of  any  of  the  bills  and  agreements  being  sustained, 
the  Court  should  cut  down  the  rate  of  interest  stipulated 
for  in  the  agreements  as  being  extortionate.  As  I  decided 
in  the  prior  case  of  Robertson  v  Levenson,  21  Sh.Ct.Rep.  221, 
I  do  not  think  I  can  alter  the  rate  of  interest  on  the  agree- 
ment No.  5  of  process,  which  was  granted  prior  to  the  date 
of  the  Moneylenders  Act.  The  rate  on  the  bill  No.  6  of 
process,  which  alone  I  have  to  consider,  is  65  per  cent, 
or  thereby.  It  is  always  a  difficult  question  whether  the 
Court  should  interfere  with  the  contract  rate  in  any  particu- 
lar case,  and  all  I  can  say  is  that,  looking  to  the  whole  facts 
and  to  the  entire  absence  of  any  security  for  the  principal 
here,  I  agree  with  the  Sheriflf- Substitute  in  thinking  that 
there  is  no  groimd  for  interfering  in  this  particular  instance ; 
but,  further,  the  defender  having  already  made  payments 
of  interest  under  ihe  agreements,  I  do  not  ^nk  that  he 
ought  now  to  be  heard  when  he  objects  to  the  rate. 

With  regard  to  the  I  0  U's,  I  have  come  to  a  different 
conclusion  from  the  Sheriff -Substitute.  As  I  have  said,  in 
my  opinion  the  Moneylenders  Act  must  be  construed  strictly, 
whether  from  the  lender's  or  the  borrower's  point  of  view. 
Now,  it  does  not  seem  to  me  that,  strictly  speaking,  an 
1 0  U  can  be  called  either  an  ^*  agreement  with  regard  to 
the  advance  and  repayment  of  money  "  or  "  a  security  for 
money."  No  doubt,  unless  it  is  objected  to,  an  I  0  U  is  a 
good  document  to  instruct  a  loan,  but  it  is  only  a  piece 
of  evidence,  and  cannot  in  itself  be  sued  upon.  That  being 
so,  I  do  not  think  that  it  is  struck  at  by  the  words  of  the 
Act.  Here  the  I  0  U's  are  objected  to  on  the  ground  "  that 
no  consideration  was  granted  therefor."  I  understand  that 
to  mean  that  the  defender  received  no  money  in  return 
for  them.  That  may  be  a  very  difficult  defence  to  prove, 
looking  to  the  whole  circumstances  of  the  case,  but  it  is  a 
competent  defence  and  must  be  inquired  into.  But  so  far 
as  the  pursuer  is  concerned,  I  do  not  see  that  the  mere 
fact  that  he  has  taken  I  0  U's  as  evidence  of  debt  precludes 
him  from  proving  in  the  ordinary  way  ihe  loans  which  he 
says  he  made.  The  money  at  stake  is,  on  this  part  of  the 
case  at  least,  very  small,  and  it  may  be  worth  the  while  of 
parties  to  consider  whether  they  will  incur  the  expense  of  a 
proof.      It  is,  however,  for  them  to  judge,  and  I  therefore 
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Midlothian,    remit  the  cause  to  tlie  Sheriff-Substitute  to  hear  the  evidence 

^*€o*"fc^°  on  the  point  if  the  case  goes  on. 

Taylor.  Thg  result  of  my  judgment  is  that  the  pursuer  is  entitled 

Oct  17^1906.     ^^  decree  for  £49  IBs.   2d.  under  the  bills  and  agreement* 

maSSJIhii.  Nos.  4,  5,  6,  and  7  of  process,  but  subject  to  deduction  of 
the  sum  of  £5  lis.,  which  has  admittedly  been  paid  to 
account  by  the  defender.  Looking  to  this  result,  I  do  not 
think  that  either  party  should  be  found  entitled  to  expenses 
in  tiie  appeal,  and  the  general  question  as  to  the  expenses 
of  process  may  be  settled  when  final  judgment  in  the  cause 
is  pronounced.  C.  C.  M. 

Subsequently  the  Sheriff-Substitute  found  that  he 
could  discharge  the  diet  for  proof,  and,  after  making 
certain  findings  as  to  expenses,  modified  the  pursuer's 
expenses  by  one-fourth,  and  granted  decree  for  three- 
fourths  of  the  taxed  amount. 

For  pursuers— Mr.  W.  Forbbs,  advocate,  instructed  by  Mr 

R.  Broatch,  Edinburgh. 
For  defender— Mr.  Ingram,  advocate,  instructed  by  Messrs. 

Bryson  a.  Grant,  Edinburgh. 


No.  44 

STIRLIHOSHimx. 

Stirling  County 
Ooancil  r 
OAmpbell. 


SHERIFF   COURT   OF   STIRLINGSHIRE. 

vStirling  (*ounty  C^ouncil,  Pursuers:  James  (/AMpbell, 
Defender, 

Public  health — Water  supply — Charge  for  surplus  water 
— Special  assessment  on  rental — Public  Health  Art, 
1897,  sec.  126  (2).— The  tenant  of  &  landward  houee, 
garden,  and  stable  was  rated  thereon  for  special 
water  assessment,  but  the  collector  refused  to  collect 
the  proportion  applicable  to  the  stable,  and  he 
was  charged  for  the  stable  supply  separately  as  for 
surplus  water  under  sec.  126  (2)  of  the  Public 
Health  Act  of  1897,  and  sued  by  the  local  authority 
for  the  charge.  Held  that  aa  he  was  assessed  for 
the  special  water  rate  on  the  premisea,  and  no 
agreement  in  lieu  of  the  rate  existed,  the  action 
must  be  dismissed. 

This  was  an  action  in  the  Small  Debt  Court,  in 
which  the  Western  District  Committee  of  the  County 
Council  of  the  County  of  Stirling,  as  the  local  authority 
for  the  execution  of  the  Public  Health  (Scotland)  Act, 
1897,  within  the  Western  District  of  the  said  county 
(including  the  parish  of  Campsie),  and  the  said  County 
Council  sued  James  Campbell,  butcher,  Main  Street, 
Lennoxtown,  for  5s.  upon  a  claim  stated  as  follows:  — 
"  To  price  of  water  supplied  by  the  pursuers  from  the 
surplus  water  at  their  disposal  in  the  Lennoxtown 
Special  Water  Supply  District  to  the  defender,  at  or 
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near    the    stable    occupied    by    him    in    Main    Street,  stieiiwoshiee. 
Lennoxtown,  for  trading  purposes,  viz.,  for  the  use  of  ®*^ciund?«"'' 
two  horses  belonging  to  or  under  the  care  of  defender,      ^^Mapbeu. 
and  kept  by  him  in  his  said  stable,  for  the  year  from 
15th  May,    1904,  to  15th  May,   1905,  at  the  price  of 
28.  6d.  per  horse  per  annum,  the  defender  not  having 
been  charged  with  the  rates  of  the  special  water  assess- 
ment for  the  said  year  applicable  to  the  said  stable." 

Sec.  126,  sub-sec.  2,  of  the  Public  Health  Act  pro- 
vides- "  The  local  authority,  if  they  have  any  surplus 
water  after  fully  supplying  what  is  required  for  domestic 
and  sanitary  purposes,  may  supply  water  from  such 
surplus  to  any  public  baths  and  wash-houses,  or  for 
tradij^g  or  manufacturing,  and  all  other  than  domestic 
purposes,  on  such  terms  and  conditions  as  may  be  agreed 
on  between  the  local  authority  and  the  persons  desirous 
of  being  so  supplied ;  provided  that  when  water  is  thus 
supplied  from  such  surplus  it  shall  not  be  lawful  for 
the  local  authority  to  charge  the  persons  so  supplied 
both  with  the  portion  of  the  special  water  assessment 
applicable  to  the  buildings  or  premises  supplied,  and 
also  for  the  supply  of  water  obtained;  but  the  local 
authority  may  either  charge  the  said  assessment 
leviable  on  such  building  or  premises,  or  charge  for 
the  supply  of  water  furnished  to  the  same  as  they  shall 
think  fit."     .     .     . 

The  defender,  as  tenant  of  a  house,  garden,  and 
stable  in  Lennoxtown,  rented  at  £16,  was  specially 
assessed  thereon  for  water,  £2  being  the  proportion  of 
rent  applicable  to  the  stable.  This  special  assessment 
he  had  all  along  paid,  and  was  willing  to  pay  for  the 
year  in  question,  but  the  proportion  of  assessment 
applicable  to  the  rental  of  the  stable  was  refused  by 
the  collector  when  offered  along  with  the  proportion 
applicable  to  the  house  and  garden,  and  was  deducted 
by  him  from  the  total  amount  in  the  assessment  notice. 
The  defender,  on  these  facts,  and  founding  on  the  dicta 
of  Lord  President  Robertson  in  Wordie's  Trustees  v 
County  Council  of  Lanarkshire  (1895),  23  R.  168,  and 
the  terms  of  the  Act  of  1897,  pleaded  that  the  action 
was  incompetent  and  irrelevant,  in  respect  (1)  he  was 
specially  assessed  for  water  on  rental,  and  (2)  there 
had  been  no  agreement,  nor  was  there  any  averment  of 
an  agreement,  to  pay  for  surplus  water  supplied.      The 
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8TIELI1IG8H1M.  SherifE-Substltute  (Buntine),  after  a  preliminary  difl- 

**'ciund?'?*^^  cusflion,    allowed    a    proof,    under    reservation    of   the 

campbdi.     defender's  pleas,   indicating  that,   although  no  agree- 

J»n.l8,l90«.  XX  J      XI.  IJ  • 

„^  _ —        ment  to  pay  was  averred,  the  pursuers  would  require 

Sheriff  BuiiTiVB.  ^   •'  *  i  t  *  »    xt_ 

to  prove  an  agreement.  At  the  diet  of  proof  the 
pursuers  intimated  their  withdrawal  of  the  action,  in 
respect  of  their  inability  to  prove  an  agreement.  The 
Sheriff-Substitute  accordingly  dismissed  the  action, 
and  decerned  in  favour  of  the  defender  for  £2  Is.  4d. 
of  expenses. 

For  the  County  Ck)ancil-'Mr.  Abthur  Forbes,  Glasgow,  aud 
Mr.  Patrick  Welsh,  Stirling. 

For  defender — Mr.  Archibald  Hamilton,  Glasgow. 


SHERIFF  COURT  OF  RENFREW  &  BUTE. 
No.  45.     Joseph   Aitken   Lambie,   Appellant;    The   Peovost, 
^"buiI^"^  Magistrates,  and  Councillors  of  the  Burgh  of 

^  Lftmble  V  Port  Glasgow,  Respondents, 

ProToat.  Ac,  of  ^  r 

Port  GUsgow.  Police  —  Footway  —  Paving    order  —  Appeal    against 

resolution  and  charge  of  private  improvement 
expenses — Burgh  Police  Act,  1892,  sees.  339  and 
368. — Held  that  the  only  oompetent  appeal  against 
a  resolutioif  assessing  an  individual  for  private  im- 
provement expenses  is  to  the  Town  Council  them- 
selves, as  provided  in  sec.  368,  and  that  the  operation 
of  sec.  339  (anent  appeal  to  the  Sheriff)  is  excluded 
wherever  a  special  provision  as  to  appeal  is  made  in 
the  statute  in  regard  to  a  particular  matter. 

This  was  an  appeal  against  a  resolution  of  the  Town 
Council  of  Port  Glasgow  and  a  notice  following  on  this 
resolution,  by  which  they  imposed  a  sum  of  £13  4b.  9d. 
upon  the  appellant  under  the  Burgh  Police  (Scotland) 
Act,  1892,  as  private  improvement  expenses,  to  meet 
the  costs,  charges,  and  expenses  of  the  Town  Council 
in  kerbing  and  coating  with  whin  chips  the  footpath 
in  front  of  the  appellant's  property  in  Ban's  Brae, 
Port  Glasgow.  The  competency  of  the  appeal  was 
challenged  by  the  respondents,  and  the  following  inter- 
locutors by  the  Sheriff-Substitute  (Neish)  and  the 
Sheriff-Principal  (Cheyne)  sufficiently  explain  the 
case: — 
Dec^iwft.  Grhbnock,  15*^  December,  1905.— The  Sheriff-Substitute, 

Sheriff  NiisB.  having  heard  parties'  procurators  and  considered  the  cause, 
for  the  reasons  stated  in  the  subjoined  note  dismisses  the 
appeal,  and  decerns;  finds  the  respondents  entitled  to 
expenses,  &c.  E.  W.  NmsH. 

Note. — ^This  is  an  appeal  under  sec.  339  of  the  Burgh 
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Police  Act,  1892,  against  an  order  of  the  Town  Council  of  Rbhwuiw  abd 
Port  Glasgow  charging  the  appellant  with  certain  private  L^^ew 
improvement  expenses.  The  respondenta  object  to  the  com-  ?J^?J^JJ^/ 
potency  of  the  appeal  on  the  ground  tHat  an  appeal  under  DeaTJTiwR. 
sec.  368  of  the  Act  oi  1892  has  already  been  heard  and  gheriiNiiaH. 
dimnissed  by  the  Town  Council,  and  that  their  decision  is 
final.  The  appellant  maintains,  on  the  other  hand,  (1)  that 
he  did  not  appeal  to  the  Town  Council;  and  (2)  that,  if  he 
did,  his  appeal  was  ipso  facto  withdrawn  by  the  intimation  of 
the  present  appeal.  The  correspondence  which  is  produced 
shows,  I  think,  clearly  that  the  appellant  did  appeal  to  the 
Town  Council.  The  date  for  hearing  that  appeal  was  the 
17th  October,  and  the  present  appeal  was  executed  by  posting 
on  16th  October.  No  intimation  was  made  to  the  respondents 
that  the  original  appeal  was  withdrawn,  and  I  do  not  think 
the  serving  of  the  present  appeal  can  be  construed  as  such 
an  intimation.  On  the  contrary,  I  think  the  respondents, 
having  fixed  a  day  for  hearing  appeals  in  terms  of  sec.  368, 
and  having  received  an  appeal,  were  bound  to  consider  and 
decide  it  This  is  the  course  which  the  Town  Council  fol- 
lowed, and  by  the  terms  of  sec.  368  their  decision  is  final — 
Brown  v  Magistrates  of  AiHh  (17th  March,  1896),  23  R.  654 ; 
Dewar  v  Kirkcaldy  Police  Commissioners  (8th  February, 
1899),  15  Sh.Ct.Rep.  116;  Barr  v  Burgh  of  Port  Glasgow, 
decided  in  this  Court  (30th  January,  1901).  I  am  therefore 
of  opinion  that  the  appeal  is  incompetent  and  must  be 
dismissed.  £.  W.  N. 


Grbhnogk,  9^^  Februaryy  1906. — ^The  Sheriff,  having  FeKMwe. 
resumed  consideration  of  tiie  process,  refuses  the  appeal;  sheriff ohitkb. 
adheres  to  the  interlocutor  of  the  Sheriff-Substitute,  dated 
15th  December,  1905;  finds  the  respondents  entitled  to 
additional  expenses;  directs  the  expenses  to  be  taxed  on 
Scale  I.;  remits  the  process  to  the  Sheriff-Substitute;  and 
decerns.  John  CHsrira. 

Note. — ^While  I  have  arrived  at  the  same  result  as  the 
learned  Sheriff-Substitute  has  reached,  I  do  not  concur  in 
his  ground  of  judgment ;  and,  if  I  had  tihought  that  a  person 
aggrieved  by  the  resolution  of  a  Town  Council  imposing  an 
assessment  on  him  for  private  improvement  expenses  had  the 
option  of  (a)  appealing  to  the  Town  Council  under  sec.  368 
of  the  1892  Act>  or  (b)  appealing  to  the  Sheriff  or  Court  of 
Session  under  sec.  339, 1  would  have  sustained  the  competency 
of  the  present  appeal,  holding  that,  as  it  was  undoubtedly 
served  before  the  Town  Council  proceeded  to  deal  with  what 
Mr.  Lambie  in  his  letter  of  13  th  October  had  consented  to 
their  treating  if  they  liked  as  an  appeal,  it  must  be  regarded 
as  tantamount  to  a  withdrawal  of  such  consent  and  of  any 


Digitized  by  VjOOQ IC 


152  SHERIFF   COURT   REPORTS.         [Vol.  xxii. 

rbxvesw  ah©  appeal  that  he  (Mr.  Lambie)  might  be  oon«idered  to  have 

,  --;  taken  under  sec.  368.     I  have,  however,  arrived — and  without 

pSrtGiaSow'  ^^sitation — ^at  the  conclusion  that,  as  regards  such  an  act  or 

FcbToTifloe.     resolution   of  a  Town   Council  as  the  one   I  am  asked  to 

sheriffCHBTHi.  review  here,  the  only  competent  appeal  is  that  provided — in 

a   somewhat    extraordinary    and    casual    way,    it    must    be 

admitted — in  sec.  368,  viz.,  an  appeal  to  the  Town  Council 

themselves,  and   that,   consequently,   the   present  appeal   is 

incompetent  and  falls  to  be  dismissed. 

The  general  appeal  clause  (sec.  339)  enacts  that  "any 
person  liable  to  pay  or  to  contribute  towards  the  expenses 
of  any  work  ordered  or  required  by  the  Commissioners" 
(now  Town  Council)  "  under  this  Act,  and  any  person  .  .  . 
who  thinks  himself  aggrieved  by  any  order,  or  resolution,  or 
deliverance,  or  act  of  the  Commissioners  made  or  done  under 
any  of  the  provisions  herein  contained  may,  unless  otherwise 
in  this  Act  specially  jyrovided,  appeal  either  to  the  Sheriff 
or  to  the  Court  of  Session,"  &c.  Now,  what  is  the  meaning 
of  the  limiting  clause  %  Does  it  mean  that  the  section  applies 
wherever  there  is  not  an  express  exclusion  of  the  alternative 
appeal  which  it  provides?  Or  does  it  mean  that  the  operation 
of  the  section  is  excluded  wherever  a  special  provision  as  to 
appeal  is  made  in  the  statute  in  regard  to  a  particular  matter  f 
In  my  opinion,  the  latter  is  the  true  view,  and  I  am  confirmed 
in  that  opinion  not  only  by  a  dictum  of  Lord  President 
Robertson's  in  Brovm  v  Magistrates  of  Leith  (1896),  23  R. 
654  (see  foot  of  p.  658),  and  by  the  concurring  judgments 
of  Sheriffs  Mackay  and  Gillespie  in  Dewar  v  Kirkcaldy 
Police  Commissioners  (1898),  15  Sh.Ct.Rep.  116,  but  also  by 
my  own  study  of  the  statute,  in  which  there  is  not,  so  far  as 
I  have  been  able  to  discover,  a  single  instance  of  an  express 
exclusion  of  a  direct  appeal  to  the  Court  of  Session,  though 
there  are  not  a  few  instances  in  which  an  appeal  is  given  to 
the  Sheriff  (see,  e.^.,  sees.  237  and  245),  and  it  will  hardly, 
I  suppose,  be  maintained  that  in  these  cases  the  person 
aggrieved  could  pass  over  the  Sheriff  and  go  direct  to  the 
Supreme  Court. 

Nor,  if  we  turn  to  the  particular  matter  to  which  this 
appeal  relates,  viz.,  the  paving  of  a  footway,  ia  it  difficult 
to  see  a  certain  amount  of  reasonableness  in  what  the  Legis- 
lature has,  as  I  interpret  the  Act,  done.  The  first  step  in 
the  matter  is  an  order  or  requisition  on  the  owners  to  do 
certain  work.  If  the  owners  consider  the  work  unnecessary, 
they  can  within  fourteen  days  appeal  under  sec.  339  either 
to  the  Sheriff  or  to  the  Court  of  Session,  and  get  a  judgment 
as  to  the  propriety  of  the  order ;  and,  if  they  fail  to  appeal  at 
that  stage,  when  no  expense  has  been  incurred,  they  may 
reasonably  and  justly  be  taken  as  admitting  the  propriety 
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of  the  order.    The  only  question  then  remaining  will  be  the  luiiwuiw  amd 
amount  they  are  liaW©  to  pay  to  the  Town  Council  as  the      j^,^^„ 
expense  of  the  works  which,  on  their  failure  to  comply  with  ^^^iJ^^^} 
the  order,  have  been  executed  by  the  Town  Council,  and,     FebfiTiwa. 
though  there  is  undoubtedly  some  anomaly  in  allowing  an  sherufoHiTVB. 
assessing  body  to  dispose  finally  of  an  appeal  against  its  own 
assessment,  still  the  Legislature  may  very  well  have  thought 
that  the  question  of  the  fairness  of  the  co«t  of  the  operations 
was  a  comparatively  unimportant  one,  and  one  that  .diould 
bj&  disposed  of  without  a  formal  and  possibly  an  expensive 
litigation.     Be  that,  however,  as  it  may,  I  am  of  opinion  that 
the  statute  does  not  warrant  an  appeal  to  the  Sheriff  against 
a  resolution  imposing  an  assessment  for  private  improvement 
expenses.  J.  C. 

For  app«llaat— Messrs.  Ladb  &  Hood,  Port  Glasgow. 

For  respondents — Mr.  Andrew  Paton,  Port  Glasgow. 


SHERIFF  COURT   OF   LANARKSHIRE. 
Andrew  Watson  Tuill  and  Others,  Pursiters;   The     No.  46 

Provost,    Magistrates,    and   Town    Council  of  lahambbim. 

Lanark,  Defenders.  ^i^^%t 

Police — Sewer — Restoration  of  privcUe  ground  yene-  ^"^^ 
trated— Burgh  Police  Act,  1S92— Public  Health 
Act,  1897 — Public  Authorities  Protection  Act, 
1893. — ^An  action  was  raised  against  the  magis- 
trates of  a  burgh  by  the  owner  of  ground  through 
which  the  defenders  had  laid  pipes  for  the  burgh's 
sewage  purification,  for  the  purpose  of  having  the 
surface  of  the  ground  restored  to  its  former  condi- 
tion. Held  that  the  defenders'  operations  had  been 
conducted  in  conformity  with  the  Burgh  Police 
Act  of  1892,  which  was  not  repealed  by  the  Public 
Health  Act  of  1897,  and  that  the  action,  not  haying 
been  commenced  until  after  the  expiry  of  six 
months  from  the  completion  of  the  operations  com- 
plained of,  must  be  decided  in  favour  of  the 
defenders  in  terms  of  the  Public  Authorities 
Protection  Act  of  1893. 

In  this  case  a  proof  was  in  the  first  instance  allowed, 
with  the  object  of  ascertaining  whether  the  defenders' 
operations  had  been  carried  out  in  conformity  with 
statute.  After  this  proof  had  been  led,  the  Sheriff- 
Substitute  (Scott-Moncrieff)  issued  the  following 
interlocutor :  — 

Lanark,    19*/t   December,    1905. — Having  heard   parties'     Deci»,i«». 
procurators    and   made   avizandum   with    the   evidence   led,    sheriFscon- 
finds  that  the  acts  of  the  defenders  complained  of  were  done 
in  pursuance  of  an  Act  of  Parliament,  and  in  execution  of 
a  public  duty,  and  that  the  present  action  was  not  raised 
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Lasakuhiul  until  more  than  six  months  after  the  completion  of  the  said 

PrS?2It,Ai.rof  *^^8;    therefore    sustains    the    fifth    plea    stated    for    the 

lAnark.  defenders,  and  assoilzies  them  from  the  conclusions  of  this 

Dec^ioKv.  action,  and  decerns ;  finds  them  entitled  to  expenses. 

*Mo1«1^'  W.  G.  ScOTT-MoNCRIBFr. 

Note. — ^The  principal  pursuer  in  this  action  is  the  life- 
rent proprietor  of  certain  lands  near  Lanark,  in  which  in  the 
year  1903  the  defenders,  the  magistrates  of  that  burgh, 
began  to  lay  pipes  in  connection  with  sewage  purification 
works,  which  have  since  been  erected  in  the  immediate 
vicinity  of  the  pursuers'  ground.  The  defenders  are  now 
called  upon,  amongst  other  things,  to  restore  to  its  former 
condition  a  certain  field  through  which  sewage  pipes  have 
been  laid,  and  laid,  it  may  be  observed,  without  opposition 
by  the  pursuers  at  the  time.  If  this  petition  is  to  be  read 
strictly,  it  involves  an  impossibility,  or,  at  least,  the  removal 
of  the  pipes  presently  existing,  ^hich  would  render  useless 
the  entire  public  work  in  which  the  defenders  have  engaged. 
I  imagine,  however,  that  all  that  the  pursuers  really  complain 
of  is  the  surface  condition  of  their  ground,  which,  it  is 
contended,  has  deteriorated  in  consequence  of  the  defenders' 
operations.  There  is  no  prayer  for  the  actual  removal 
of  the  sewage  pipes.  But  as  to  their  obligation  to  do 
anything  at  all  the  defenders  found  upon  the  protection 
afforded  to  public  authorities  under  the  Act  56  &  57  Vict, 
cap.  61.  They  further  plead  the  protection  afforded  by  the 
166th  section  of  the  Public  Health  Act  of  1897,  under  which 
it  is  necessary  that  the  action  should  be  raised  within  two 
months  after  the  cause  of  action  had  arisen.  If,  however, 
these  proceedings  were  properly  conducted  under  the  Burgh 
Police  Act  of  1892,  then  the  defenders  are  suflficieiitly  pro- 
tected without  falling  back  upon  the  Act  of  1897,  because  I 
am  prepared  to  hold  (as  a  result  of  the  proof  already  taken) 
that  the  operations  complained  of  were  completed  in 
February,  1905,  whereas  this  action  was  not  raiaed  until 
22nd  September  following. 

The  Burgh  Police  Act  of  1892  and  the  Public  Health 
Act  of  1897  stand  in  a  somewhat  peculiar  relation^ip  towards 
each  other.  To  a  certain  extent  they  cover  the  same  ground, 
but  their  provisions  are  different.  In  particular,  there  seems 
to  be  a  difference  in  the  regulations  bearing  upon  the  notice 
to  be  given  to  parties  interested  of  the  intended  proceedings. 
But  the  later  Act  does  not  repeal  its  predecessor,  and  under 
its  190th  section  it  is  set  forth  that,  "except  in  so  far  as 
expressly  provided,  nothing  in  this  Act  shall  affect  the 
provisions  of  the  Burgh  Police  Act,  1892."  In  the  recent 
case  of  Broim  v  The  Burgh  of  Kirkcudbright,  13  S.L.T. 
542,  the  position  of  these  Acts  towards  each  other  was  the 
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subject  of  judicial  comment.  In  that  case  it  was  objected  LAWAMgHiKK. 
that  the  provisions  of  the  1892  Act  had  not  been  complied  p^J^^^^^of 
with,  but  the  Court  repelled  this  objection,  upon  the  ground  Laowk. 
that  the  defenders  had  proceeded  under  the  Act  of  1897.  ^>~-j^>«»- 
Lord  MXaren  says,  "  We  may  think  that  it  would  have  been  ®Mo11«wr 
better  when  a  new  code  was  passed  to  repeal  the  provisions 
of  the  Burgh  Police  Act  having  reference  to  the  same 
matter.  But  we  cannot  inquire  into  the  reasons  which 
influenced  the  L#egislature  in  allowing  the  old  code  to  stand 
without  express  and  specific  repealing  words.  Nor  can  we 
in  the  present  case  determine  whether  it  was  intended  to  give 
to  burgh  authorities  an  option  to  proceed  under  the  one  Act 
or  the  other,  or  whether  the  provisions  of  the  Burgh  Police 
Act  as  to  drain  construction  are  to  be  taken  to  be  repealed 
by  implication."  The  decision  in  Brown^s  case  does  not 
seem  to  me  to  exclude  the  right  still  to  proceed  under  the 
Act  of  1892,  and  looking  to  the  terms  of  sec.  190  of  the 
1897  Act  already  referred  to,  the  former  Act  cannot,  I 
think,  be  held  to  be  repealed  by  implication.  The  pro- 
ceedings on  the  part  of  the  defenders  which  have  led  to 
this  litigation  may,  I  think,  be  held  to  have  been  taken 
under  the  Act  of  1892.  They  commenced,  as  far  as  the 
public  is  concerned,  by  the  issuing  of  the  bill  No.  7/3  of 
process,  and  that  bill  starts  with  the  intimation  that  the 
defenders  are  "  acting  under  and  in  virtue  of  the  Burgh 
Police  Act,  1892."  No  other  Act  is  referred  to  beyond  a 
reference  to  "  any  other  enabling  power."  Now,  the  pro- 
visions with  regard  to  notice  under  this  Act  are  contained  in 
the  220th  section,  and  I  am  prepared  to  hold  that  they 
have  been  complied  with  by  the  defenders.  Notices  were 
posted  in  the  proper  positions,  and  a  place  was  intimated  at 
which  the  plans  could  be  seen,  and  a  time  and  place  at 
which  parties  interested  could  be  heard.  A  further  pre- 
caution was  in  this  case  taken,  for  I  am  prepared  to  hold 
that  a  copy  of  7/3  of  process  was  delivered  at  the  pursuer's 
(Mr.  YuilFs)  place  of  business.  If  it  were  a  mere  question 
of  want  of  notice,  there  could  be  no  doubt  that  the  pursuer 
had  ample.  His  own  evidence  proves  that  he  was  quite 
aware  of  what  was  to  take  place,  and  of  the  direction  in 
which  the  sewers  were  to  go  through  his  lands.  But  there 
was  also,  I  consider,  sufficient  statutory  notice,  and  further, 
the  proceedings  complained  of  were  properly  conducted  under 
the  Act  of  1892.  If  so,  then  this  action  comes  too  late. 
These  proceedings  were  completed  more  than  six  months  be- 
fore it  was  raised,  for  I  cannot  hold  that  a  certain  operation 
carried  on  at  a  subsequent  date  at  the  request  of  the  pursuer 
excludes  the  defenders'  plea. 

It  may  be  observed  that  the  Public  Authorities  Protection 
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Lavawuibi.   Act  is  wide  in  its  t^rms,  for  it  covers  not  only  acts  done  in 

PiwMu^^of  P^^rsuance  of  a  statute,  but  also  any  public  duty.      It  will  not 

lA^k.       be  denied  that  the  purification  of  the  burgh's  sewage  was  a 

Dec.  »^igo6.     public  duty.      It  was  undertaken  and  was  carried  through  as 

such. 

There  is  a  prayer  for  interdict  in  the  petition,  but  it  is 
unnecessary  to  deal  with  this,.a«  there  is  not  the  slightest 
ground  for  the  suggestion  that  the  defenders  contemplate 
any  further  invasion  of  the  pursuers'  lands. 

W.  G.  S.-M. 

For  pursuers — Mr.  W.  Lightbody,  lAnark. 
For  defenders — Mr.  Jas.  Ankan»  Lanark. 


Sheriff  SooR- 

MOVCRIBW. 


No.  47.         Mrs.  Baird,  Applicant;  Foesytii,  Miller,  &  Co., 

LAHAuuiiE..  Respondents, 

MiiiOT.fc'cia'  Workmen's    Compensation    Act,    1897 — ProceJss. — Held 

that  the  proceedings  under  the  Act  are  to  be  con- 
ducted according  to  the  recognised  procedure  rules 
of  the  Sheriff  Court,  notwithstandiDg  that  the 
Sheriff  is  nominally  an  "arbitrator."  Further 
proof  refused  after  evidence  had  been  led  and  parties 
heard  on  a  claim  for  compensation. 

This  was  an  arbitration  or  claim  before  the  Sheriff 
under  the  Workmen's  Compensation  Act  of  1897. 
Proof  having  been  led  and  closed  and  parties  heard,  the 
Sheriff-Substitute  (Fyfe)  made  avizandum.  The 
applicant  craved  a  new  diet,  and  offered  to  adduce 
further  proof.  The  circumstances  and  arguments 
appear  from  the  following  note  to  an  interlocutor 
refusing  compensation,  on  the  ground  that  the 
applicant  had  failed  to  prove  that  the  alleged  accident 
had  occurred:— 
MATch  14. 1906.  The  foundation  of  this  case,  as  of  all  such  appli- 
SheriffFTPB.  cations,  is  that  an  accident  occurred.  This  is  not  a  thing 
to  be  inferred,  but  a  cardinal  fact  which  must  be  proved 
by  the  evidence  adduced.  Now,  in  the  present  case  the 
accident  alleged  is  that,  two  days  before  the  doctor  was 
called  in,  the  applicant's  husband  knocked  his  knee  against 
an  ironmoulding  box.  But  the  only  proof  of  this  is  the 
statement  of  the  deceased  to  the  doctor.  I  am  afraid  this 
is  not  enough.  If  it  had  been  established  that  the  only 
possible  cause  of  erysipelas  is  a  knock,  and  that  the  only 
possible  knock  was  on  the  Friday,  it  might  perhaps  have 
been  argued  that  the  secondary  evidence  of  what  the  deceased 
said,  along  with  these  facts,  amounted  to  proof  of  the 
occurrence  of  an  accident.  But  the  evidence  does  not  go 
this  length.  A  knock  on  the  knee  is  not  the  only  possible 
explanation  of  erysipelas,  and  even  if  it  were,  a  knock  against 
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a  box  on  the  Friday  is  not  the  only  possible  knock  which   lawaemhim. 
could  account  for  the  erysipelas  on  the  Sunday.       I  cannot,  ^^iffccJ?* 
upon  the  proof  led,  find  as  a  fact  that  an  accident  occurred   Mftrchll  ifloe. 
to  the  deceased  Hugh  Baird  on  Friday,  20th  October,  1906,     gheriFprrB. 
in  the  respondents'  factory. 

A  situation  has  arisen  in  this  case  which  raises  a  point 
of  practice  new  in  this  Court,  and,  so  far  as  I  know,  new  in 
any  Court.  When  this  application  was  presented  a  diet 
was  filed  for  hearing  it  in  the  usual  way.  At  that  diet 
the  applicant  and  the  respondents  appeared  with  their  wit- 
nesses and  wi|h  their  law  agents.  The  applicant's  proof 
was  led  and  closed.  The  respondents'  proof  was  led  and 
closed.  The  applicant's  law  agent  addressed  the  Court. 
The  respondents'  law  agent  also  addressed  the  Court. 
Theoretically,  I  think,  the  Sheriff  as  statutory  arbitrator 
there  and  then  gave  his  award,  for  the  process  is  a  summary 
one,  and  he  is  not  required  to  write  a  detailed  interlocutor 
or  to  give  reasons  for  his  finding,  as  in  an  ordinary  Sheriff 
Court  process.  He  is  only  required  to  give  his  judgment 
in  writing,  which  he  might  do  in  one  sentence.  But,  in 
fact,  the  award  was  not  then  announced,  for  the  cases  in 
this  Court  are  numerous,  and  it  is  the  useful  practice  of  the 
Sheriff — whilst  the  (unrecorded)  evidence  is  fresh  before 
him — ^to  write  an  interlocutor  setting  forth  the  facts  which, 
if  an  appeal  is  taken,  become  the  facts  upon  which  the  ques- 
tions of  law  in  the  stated  case  are  founded.  I  accordingly, 
within  a  few  days,  wrote  my  interlocutor.  But,  before  I 
had  formally  issued  it,  the  applicant  asked  for  a  new  diet, 
at  which  she  proposed  to  tender  more  evidence.  To  this 
the  respondents,  of  course,  objected.  The  applicant's  law 
agent  is  not  able  to  say  that  what  he  proposes  is  res  noviter 
(although  if  it  were  so  I  don't  think  it  affects  the  question 
of  principle).  What  is  argued  is  that^  under  this  Work- 
men's Compensation  Act,  the  Sheriff  is  not  a  judge,  but  an 
arbitrator,  and  that  the  rules  of  evidence  which  apply  are 
not  those  applicable  to  Court  suits,  but  those  applicable  to 
arbitration  proceedings.  Accordingly,  it  is  argued  that, 
just  as  an  arbiter  may,  up  to  the  very  last  moment  before 
he  issues  his  award,  receive  any  light  which  may  be  offered 
to  him  upon  the  matter  he  has  to  decide,  so  also  may  the 
Slieriff  fix  as  many  new  diets  as  he  likes,  and  receive  evidence 
up  to  the  last  moment.  Even  supposing  it  to  be  the  case 
that  in  these  compensation  applications  it  is  arbitration 
practice  which  applies,  I  do  not  agree  with  tlie  applicant's 
view.  Theoretically,  it  may  be  the  case  there  is  not  in  an 
arbitration  a  closed  record,  and,  strictly  speaking,  never  a 
closed  proof.  But  in  modem  arbitration  practice  it  is  very 
often  found  convenient  to  have  a  closed  record,  and  there  is, 
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LANAK8HIWL    in  fact,  alwajs  a  point  of  time  at  which  a  proof  is  regarded 
^Miiierr**?^"''  ^  closed.       The  only  difference   is   that  in  Court  practice 
MrkiTu.  1000.    t^ese  niatters  are  regulated  by  statute,  whilst  in  arbitration 
BherirPTFE.     practice  the  like  matters  are  in  the  discretion  of  the  arbiter. 
It  would  only  be  in  most  exceptional  circumstances  that  an 
arbiter,  after  he  had  heard  all  that  each  party  had  to  say 
and  taken  the  case  to  avizandum,  would  be  ju&tified  in  per- 
mitting— or    would    in    practice    permit — the   reopening    of 
proof.     If  the  object  were,  as  the  object  here  confessedly  is, 
to  strengthen  the  case  already  presented,  not  to  present  any 
new  case,  I  do  not  think  an  arbiter  would  accept  the  evidence 
thus  late  tendered. 

But,  in  any  case,  I  do  not  accept  the  view  that,  when 
he  sits  to  hear  a  compensation  claim,  the  Sheriff  ceases  for 
the  time  being  to  be  a  judge  of  the  Sheriff  Court.       The 
Court  of  Session  has  (Portobello   Magistrates  v  Edinburgh 
Magistrates,  1882,  10  R.  130)  recognised  the  principle  that, 
when  the  administration  of  an  Act  of  Parliament  is  entrusted 
by  the  Legislature  to  a  Court,  and  no  procedure  provisions 
are  enacted,   the  presumption   is  that  the  Court  Iuba  been 
selected  because  the  ordinary  process  rules  and   procedure 
of  that  particular  Court  are  suited  to  this  new  jurisdiction 
conferred  upon  it.       It  is  upon  this  reasonable  presumption 
that  the  Sheriff  proceeds  to  sit  as  an  arbitrator,  and  to  hear 
a  compensation  claim  under  the  Workmen's  Compensation 
Act.       This  Act  provides  many  things  beyond  the  compre- 
hension of  ordinary  mortals,  and  for  my  part  I  don't  com- 
prehend why  the  Sheriff  is  called  an   ''  arbitrator ''  at  all. 
The  explanation  may,  perhaps,  lie  in  the  fact  that  this  is 
an  English  Act  adapted  to  Scotland.       The  idea  probably 
was  to  indicate  that  the  arbitration  was  to  have  some  of 
the  qualities  of  a  submission,  that  the  inquiry  was  to  be  less 
formal    and    more   promptly    decisive    than    English    Court 
procedure  rules  usually  permit  of,  as  is,  perhaps,  illustrated 
by  the  exclusion  (schedule  II.,  4)  of  the  English  Arbitration 
Act  of  1889.     But,  whatever  was  the  idea,  I  think  the  whole 
scope  of  the  Act,  and  the  tenor  of  the  relative  schedules  and 
Acts    of    Sederunt,    make    it    clear    that,     after    all,     the 
"  arbitrator  "  is  but  a  name,  and  that  to  all  intents  and  pur- 
poses the  County  Court  judge  in  England,  and  the  Sheriff 
in  Scotland,  sits  to  hear  a  compensation  application  just  as 
he  sits  to  hear  any  other  application  made  in   his  Court, 
and  that,  unless  there  is  some  very  exceptional  reason  to  the 
contrary,  he  is  bound  to  observe — or  is  at  least  acting  wisely 
if  he  does  observe — ^the  ordinary  rules  of  law  and  procedure 
which  apply  to  the  Court  in  which  he  is  a  judge.      The  Act 
itself,   indeed,   expresses  just  the  very  principle  laid   down 
in  the  Portohello  case  when  it  says  that  the  duty  of  acting 
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BAird  »  Fonrth, 
Miller,  k  Co. 

March  14. 10U6. 

SherlflT  Frra. 


as  arbitrator  shall  (schedule  II.,   10),  "subject  to  rules  of   Laharmhib*. 
Court,  be  part  of  the  duties  of  the  Court." 

I  therefore  refused  to  reopen  the  proof,  because  that  would 
be  to  introduce  a  new,  and,  as  I  think,  a  pernicious,  practice. 
If  there  is  not  to  be  finality  in  this  matter  of  proof,  there 
will  be  no  end  to  the  afterthoughts  which  lead  to  demands 
for  new  diets,  and  the  summary  character  of  the  procedure 
will  be  affected.  Besides,  it  is  unfair  that,  after  one  party 
ha«  heard  all  that  the  other  has  to  say,  not  only  in  evidence 
but  in  argument,  he  should  be  permitted  to  go  out  and  hunt 
up  more  witnesses  to  bolster  up  a  probably  weak  case.  I 
propose,  therefore,  to  adhere  to  the  practice  hitherto  followed 
of  regarding  the  proof  as  closed  in  these  cases,  just  as  it  is 
closed  in  ordinary  Court  practice,  and  not  to  be  reopened, 
except,  perhaps,  in  such  exceptional  circumstances  as  would 
in  ordinary  Court  practice  justify  an  order  for  additional 
proof  upon  a  condescendence  of  res  novUer,  In  this  par- 
ticular instance  I  should  not  reopen  the  proof  even  if  I  were 
an  arbiter  acting  under  a  deed  of  submission.  Still  less  do 
I  feel  warranted  in  doing  so,  acting  as  a  judicial  arbitrator 
under  the  Act.  T.  A.  F. 

For  applicant — Mr.  Thomas  Gardnxb,  Glasgow. 

For  respondents— Mr.  Harrt  Lumsden,  Glasgow. 


SHERIFF   COURT   OF   FIFESHIRE. 

John  Mooee  and  Others,  Purstiers ;  William  Houston, 
Defender. 

Election — Town  Council. — ^Procedure  at  trial  of  an 
election  petition  under  the  Town  Councils  (Scotland) 
Act,  1900  (63  k  64  Vict.  cap.  49),  and  the  Elections 
(Scotland)  (Corrupt  and  Illegal  Practices)  Act,  1890 
(53  k  54  Vict.  cap.  55). 

Sec.  13  of  the  Town  Councils  (Scotland)  Act,  1900, 
proyides  that  a  person  shall  be  disqualified  for  being 
nominated  or  elected,  and  for  being  or  continuing  a 
councillor,  if  and  while  he  has,  directly  or  indirectly, 
by  himself  or  his  partner,  any  share  or  interest  in  any 
contract  or  employment  with,  by,  or  on  behalf  of  the 
Council.  Sec.  14  provides  that,  in  the  event  of  any 
councillor  after  being  duly  elected  coming  under  any 
of  the  disqualifications  specified  in  sec.  13  thereof,  his 
office  shall,  nevertheless,  not  be  vacated,  and  he  shall 
not  be  prevented  from  voting  and  acting  as  a  councillor, 
until  his  disqualification  has  been  determined  by  an 
Election  Court  under  and  within  the  meaning  of  the 
Elections  (Scotland)  (Corrupt  and  Illegal  Practices)  Act, 
1890,  on  a  petition  presented  by  any  four  or  more 
electors. 
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FlVMHIEB. 


Moore,  Ac.  v 
HooBton. 


Feb. ».  U06. 

Sheriff 
MAcnvin. 


John  Moore,  W.  L.  Brown,  David  A.  M'Dowall,  and 
J.  A.  Welch,  four  electors  of  the  burgh  of  Cupar, 
founding  on  these  sections,  presented,  with  concurrence 
of  the  procurator-fiscal,  a  petition  in  the  Sheriff  Court 
of  Fife  and  Kinross  at  Cupar,  praying  the  Court  to  find 
and  declare  that  the  office  of  town  councillor  and  magis- 
trate of  the  burgh  of  Cupar  held  by  William  Houston, 
contractor,  Cupar,  was  vacant,  and  to  inflict  such  fine 
on  the  defender,  not  exceeding  £100,  as  to  the  Court 
might  seem  requisite,  and  to  find  the  defender  liable 
in  expenses. 

The  judgment  of  the  Court  was  as  follows: — 
Cupar,  20th  February,  1905.— The  Election  Court,  having 
taken  proof,  considered  the  evidence  and  heard  counsel  for 
the  pursuers  and  the  agent  for  the  defender,  refuses  the 
prayer  of  the  petition,  and  finds  the  pursuers  conjunctly  and 
severally  liable  to  the  defender  in  the  expenses  of  process; 
allows  an  account  thereof  to  be  given  in,  and  remits  the 
same  when  lodged  to  the  Auditor  to  tax  and  report :  Further, 
finds  that  the  travelling  and  other  expenses  of  the  Sheriff 
incurred  by  him  in  the  execution  of  his  duties  under  the 
Elections  (Scotland)  (Corrupt  and  Illegal  Practices)  Act, 
1890,  in  connection  with  these  proceedings  amount  to  £1  4s., 
and  decerns  against  the  Provost,  Magistrates,  and  Councillors 
of  the  burgh  of  Cupar  for  said  sum,  the  same  to  be  paid 
out  of  the  burgh  general  rate,  and  orders  repayment  of  such 
expenses  to  be  made  to  said  Provost,  Magistrates,  and 
Councillors  by  the  pursuers. 

C.    EiNOATO  Magkhnzib. 


Mftreh  16. 1006. 

Sheriff 
Mackshxib. 


EniNBrniOH,  16th  March,  1905. — ^The  Election  Court,  in 
respect  there  have  been  exhibited  to  the  clerk  of  Court  the 
receipt  by  the  defender's  procurator  for  the  taxed  amount  of 
the  defender's  account  of  expenses,  including  fees  of  defender's 
witnesses,  and  also  receipts  vouching  the  payments  of  the 
dues  of  advertising  notice  of  trial,  shorthand  writer's  account, 
and  the  fees  payable  to  the  pursuers'  witnesses,  and  payment 
having  been  made  of  the  24s.  mentioned  in  the  preceding 
interlocutor,  authorises  the  clerk  of  Court  to  deliver  to 
the  pursuers  or  their  agent  the  deposit  receipt  p,  £30  lodged 
by  them  as  security  in  terms  of  the  interlocutor  of  5th 
January  last.  C.  EiNOAm  Magkbnzib. 

For  pursuers — Mr.  EL  Sgott  Brown,  advocate,  instructed  by 
Mr.  J.  A.  Welch,  Cupar. 

For  defender— Mr.  J.  E.  Grosskt,  Cupar. 

For  H.M.  Advocate — Mr.  H.  H.  Brown,  proourator-fisoa], 
Cupar. 
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SHERIFF  COURT  OF   LANARKSHIRE. 
J.  &  J.  Pollock,  Purmers;   J.  Moobe  Fulton,         No.  49. 
Defender.  lamaimbim. 

Small  Debt  AeU— Competency— Count  and  reckoning  by  '^«*_L^*^»- 
creditor  against  trvstec  for  creditors, — Circum- 
stances in  which  an  action  by  a  creditor  against  a 
trustee  for  creditors,  who  had  declared  a  dividend 
of  ds.  3d.  per  £,  claiming  5s.  per  £,  was  dismissed 
as  incompetent  in  the  Small  Debt  Court. 

The  following  interlocutor  by  the  Sheriff-Substitute 
(Fyfe)  fully  explains  the  case :  — 

Glasgow,  2^th  February^  1906. — Dismisses,  with  lOs.  of    Feb.«^i9Q«. 
expenses,  for  which  sum  decerns  against  pursuers.  BhariffFrn. 

T.  A.  Ftfb. 

ifofe.— On  28th  October,  1903,  Robert  Middleton  k  Co. 
granted  in  favour  of  Mr.  J.  Moore  Fulton,  C.A.,  Glasgow,  a 
trust  deed  for  behoof  of  their  creditors^  expressed  in  the 
usual  terms.  The  pursuers  were  creditors  of  Middleton  k 
Co.,  but  they  did  not  in  any  formal  manner  accede  to  the 
trust  deed.  The  granting  of  the  trust  deed  was,  however, 
brought  to  their  knowledge  in  the  usual  way  by  public  adver- 
tisement, as  also  by  circular.  When  the  trustee  had  realised 
the  estate,  he  issued  a  circular  intimating  a  first  and  final 
dividend  of  3s.  3d.  per  £.  The  pursuers  not  being  satisfied 
to  take  this,  they  raised  the  present  action,  which  is  in  form 
a  claim  for  a  sum  which  represents  5s.  per  £  upon  their 
debt,  but  which  is  in  effect  an  action  of  count  and  reckoning. 
I  doubted  the  relevancy  of  the  case,  but  thought  it  well  to 
get  at  the  exact  facta  I  accordingly,  before  answer,  re- 
mitted to  the  Auditor,  and  his  report  brings  out  that  the 
dividend  should  be  3s.  lid.  per  £,  instead  of  3s.  3d.  The 
pursuers  are  willing  to  take  decree  for  the  3s.  lid.  I  do 
not  think  I  can  give  them  this  here,  for  I  don't  think  the 
action  is  either  competent  or  relevant.  It  would  be  very 
convenient  if  in  small  estates  the  Small  Debt  Court  could 
be  utilised  as  the  pursuers  here  propose,  but  at  present  I 
do  not  think  that  such  an  action  as  this  is  competent  there 
at  alL  The  sum  sued  for  is  not  a  debt  due  by  the  defenders 
to  the  pursuers.  The  object  of  the  action  is  not  to  recover 
a  debt,  but  to  call  a  trustee  to  account. 

Although  the  action  had  been  competent,  it  is  not 
relevantly  stated,  for  the  pursuers  quite  well  knew  when  they 
laid  their  daim  that  no  5b.  dividend  had  ever  been  declared, 
and  that  it  was  incorrect  to  describe  the  sum  sued  for  as 
"  dividend  due  to  the  pursuers."  The  claim  as  laid  is  not 
a  debt  which  exists,  but  a  debt  which  the  pursuers  seek  to 
create  as  the  result  <A  an  accounting.       There  are  cases  in 
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hKVAMMBEiBM.   whlch  a  greater  sum  sued  for  includes  a  less  sum  which  may 

Poiiock_rFuitoD.  be  found  to  be  due,  but  that  is  not  the  case  here.     A  " divi- 

F«b.a«^iM6.    dend"  is  not  a  problematical,  but  an  ascertained,  figure.     I 

Sheriff  Fm    ^g^  jj^j  opinion  upon   the  question  whether  an  individual 

creditor  can  sue  a  trustee  for  the  exact  dividend  which  he 

does  declare.      That  case  does  not  arise  here>  for  that  is  not 

what  is  sued  for.       Nor  is  there  anj  need  to  sue  for  it, 

because  the  trustee  is  willing  to  pay  the   3s.   3d.  he  has 

declared. 

The  authorities  relied  upon  by  the  pursuers  are  not  in 
point.  In  OgUvte  v  Taylor,  14  R.  399,  all  that  was  decided 
was  that  a  person  who  is  acknowledged  to  be  a  creditor  with 
an  agreed-upon  claim  is  entitled,  upon  granting  a  simple 
receipt,  to  draw  his  proportion  of  a  declared  dividend, 
although  he  may  not  have  formally  acceded  to  the  trust  deed. 
In  Cruickshank  v  Thomas^  21  R.  257,  what  was  decided  was 
that  a  trustee  who  has  notified  creditors  by  advertisement 
that  he  holds  ah  estate  for  behoof  of  creditors  is  not  entitled 
to  hand  back  the  estate  to  the  truster  without  providing  for 
a  duly-intimated  creditor's  claim.  Neither  of  these  cases 
at  all  countenances  the  pursuers'  legal  contention  that  a  dis- 
satisfied creditor  is  entitled  to  seek  count  and  reckoning 
with  a  trustee  under  the  guise  of  a  Small  Debt  claim  in  the 
Small  Debt  Court.      I  therefore  dismiss  the  action. 

T.  A.  F. 

For  punuers— Mr.  W.  Stivbnson  Gochban  (Maaara.  Wm. 

GocbsjlS  k  Son),  Olaagow. 
For  defender— Mr.  F.  A.  Macquistbn  (Meaara.   Dunlop  k 

Maoquistbn),  Olaagow. 


No.  50.     Mrs.  Violet  Rose  .and  John  Julian,  Pursuers;   Mr. 

laka^ibi.  and  Mrs.  Coady,  Defenders. 

]iMe,ftcj^G(»d7.  Xiile    to    sue  —  Paramours    suing    as    husband    and 

wife, — A  woman  living  with  a  man  who  was  not 
her  husband  held  not  entitled  to  sue  an  action  as 
his  wife  along  with  him  as  her  curator. 

This  was  a  Small  Debt  action  in  the  Airdrie  Sheriff 
Court,  in  which  the  female  pursuer  sued  the  defenders 
ior  £12.  damages  for  slander.  The  instance  of  the 
summons  was  as  follows: — "Mrs.  Violet  Bose,  wife 
of  John  Julian,  show  proprietor,  Market  Buildings, 
Airdrie,  and  the  said  John  Julian  as  her  curator  and 
administrator  in  law."  At  the  calling  of  the  case  the 
defenders  pleaded,  inter  alia,  that  the  pursuers  had  no 
title  to  sue  the  action  as  husband  and  wife,  in  respect 
that  they  were  not  and  could  not  be  married,  as  the 
male  pursuer  had  a  wife  who  was  alive.      On  proof 
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being   led,    the   female    pursuer    admitted    in    cross-  lahaidhwi. 
examination  that  she  was  not  married  to  the   male***^*l!l<^^'- 
pursuer,  but  lived  with  him  as  his  wife  and  regarded 
herself  as  such.     In  view  of  this  admission  the  Sheriff-  Marehw. imc 
Substitute  (Glegg)  sustained  the  plea  of  no  title  to  8»»«*'o«w. 
sue,  and  dismissed  the  action,  with  expenses. 

For  pnraiien—Mr.  Q.  D.  Shbabkr,  Airdrie. 

For  defenders— Mr.  Jamis  A.  Rud,  Airdrie, 


SHERIFF  COURT  OF  STIRLINGSHIRE. 
D.  M.  Stevensoit  &  Co.,  Pursuers;  Klahn  Bbienkoff,     No.  51. 
Defender.  stikurwhibb. 

Ship— Charter  party— Executed  by  agents— Title  to^^^SS&t^" 
sue — Master's  liability  for  owners  on  breach. —  — 
Held  that  an  action  of  damages  for  breach  of  a 
charter  party,  entered  into  between  the  agents  in 
Scotland  of  a  foreign  shipowner  and  a  Scottish 
merchant,  was  competently  laid  against  the  master 
of  the  ship  "  as  representing  the  owners,"  the  ship 
having  been  arrested  ad  fundandam  jurisdic- 
tionem. 

The  facts  of  this  case  appear  sufficiently  from  the 
following  note  of  the  Sheriff-Substitute  (Moffatt)  to 
his  interlocutor  repelling  certain  pleas  and  allowing 
a  proof:  — 

The  pursuers  in  this  action  are  coal  exporters  in  Feh.  le.  iwi 
Glasgow;  the  defender  is  the  master  ol  the  steamer  ^''•rt'MofrAtT. 
"Johanna,"  of  Windau,  in  Russia.  The  '' Johanna"  is 
presently  l3ring  in  the  port  of  Grangemouth.  The  defender 
is  called  as  master  of  the  ''Johanna,"  and  as  representing 
the  owners  of  the  said  steamship.  The  pursuers  aver  that, 
on  or  about  2l8t  November,  1905,  the  owners  ol  the 
''Johanna"  authorised  their  agents,  Messrs.  Love,  Stewart, 
k  Company,  Bo'ness,  to  enter  into  a  contract  of  affreight- 
ment with  the  pursuers  for  the  hire  of  the  "  Johanna  "  for 
a  voyage  from  Methill.  A  charter  party  was  entered  into, 
and  was  signed  by  the  pursuers  and  Messrs.*  Love,  Stewart,  k 
Company.  The  vessel  admittedly  did  not  fulfil  her  charter, 
and  the  present  action  is  for  damages  for  breach  of  contract. 
The  defender  pleads  that  the  action  is  incompetent  as  laid 
against  him.  The  pursuers  at  the  discussion  gave  up  their 
plea  that  the  defences  were  irrelevant;  and  the  only  ques- 
tion for  eonsiderattpn  at  present  is  the  competency  of  the 
action  as  laid  against  the  master  of  the  ship. 

The  defender  argued  (and  quoted  weighty  authority)  that 
in  modem  practice  it  is  outwith  the  authority  of  the  master 
of  a  ship  to  enter  into  charter  parties,  and  that  therefore 
be  cannot  be  held  responsible  in  an  action  of  this  descrip- 
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BriuLniQiHiM.  tion.       I  think  thig  argument  is  beside  the  question.       The 

^'^ftiSkop?*' "  ™L«^8ter  here  did  not  enter  into  this  charter  party ;   it  was 

Feb.~i«riMc     entered  into  by  the  agents  in  this  country  of  the  owners. 

sheiiffMorpATT.  The  pursuers  do  not  sue  the  master  on  the  ground  that  ha 
himself  contracted  with  them.  They  go  further  than  that, 
and  maintain  that  by  the  law  of  Scotland  they  are  entitled 
to  sue  the  master,  as  representing  the  owners,  for  any  fault 
on  the  part  of  the  owners,  and  thus  make  good  their 
claim  against  the  ship  herself  by  arresting  the  ship. 
There  is,  of  course,  no  doubt  whatever  that  if  the 
action  were  laid  against  the  owners,  the  arrestment  of 
the  ship  to  found  jurisdiction  and  the  arrestment  on  the 
dependence  would  both  be  good,  and  the  pursuers  could,  if 
successful  on  the  merits  of  the  action,  do  real  diligence 
against  the  ship.  But  the  pursuers  maintain  that  in  the 
case  of  a  foreign  ship,  the  owners  of  which  they  do  not  know 
and  cannot  be  certain  of  ascertaining  accurately,  they  are 
entitled  to  bring  the  action  against  the  master  as  represent- 
ing the  owners.  I  am  of  opinion  that  the  pursuers  are 
right.  An  action  against  the  master  of  a  ship  as  repre- 
senting the  owners,  based  upon  contracts  entered  into  by 
the  master  himself,  is  the  commonest  form  of  action  known 
in  Scottish  Admiralty  practice.  The  very  first  form  of 
action  given  in  "Boyd's  Judicial  Proceedings  in  Admiralty," 
our  earliest  authority  on  maritime  practice,  is  a  summons 
on  a  charter  party  (edition  1808,  p.  9).  It  bears  to  be 
against  a  defender  as  master  of  a  ship,  who  entered  into 
a  charter  party  and  failed  to  fulfil  the  charter.  Warrant 
is  prayed  for,  and,  of  course,  granted,  to  arrest  the  ship  in 
ordinary  form.  In  "Smith's  Maritime  Practice"  there  is 
a  similar  form.  Smith's  work  was  the  first  book  on  Prac- 
tice published  after  the  transfer  of  the  Admiralty  jurisdiction 
from  the  old  Admiralty  Court  to  the  Court  of  Session  and 
the  Sheriff  Courts,  and  it  contains  (at  p.  33,  edition  1832)  a 
form  of  action  on  a  charter  party  against  the  master  of  a 
ship  as  "  master  and  part  owner  for  himself  and  the  other 
owners."  Scottish  Admiralty  proceedings  were  not  limited 
m  the  same  way  as  processes  in  the  English  Admiralty  Court 
The  Scottish  Admiralty  had  a  much  wider  jurisdiction. 
"The  Scottish  Court  of  Admiralty  is  so  far  different  from 
that  of  England  that  to  this  tribunal  belongs  the  decision 
of  'all  maritime  and  seafaring  causes'  relative  to  charter 
parties,  freights,  salvages^  wrecks,  collision  of  ships, 
bottomry,  and  policies  of  sea  insurance,  without  any  regard 
to  the  place  of  the  contract  as  executed  on  sea  or  at  land  " 
(Bell's  Comm.  i.  497).  In  the  Blairmore  case  (11th  July, 
1898,  25  R.  (H.L.)  57)  Lord  Watson  said— "  The  jurisdiction 
exercised  by  these  Courts "  {i.e.,  the  Admiralty  Courts  of 
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England  and  Scotland)  '^  in  the  two  countries  has  never  '^muvosHimi. 
.  .  .  been  precisely  co-extensive.  In  Scotland  the  B«»^S2»n  *  §»• » 
Admirals  jurisdiction  .  .  .  extended  to  all  questions  y^'^^^gf^ 
arising  m  regard  to  policies  of  maritime  insurance,"  &c.  sheriirMorfATT. 
(p.  63).  It  is  therefore  necessary  to  keep  in  mind  the 
difference  between  the  two  systems  of  administration  when 
applying  English  rules  to  Scottish  practice.  English  prac- 
tice makes  a  distinction  between  personal  actions  and 
actions  in  rem  in  maritime  questions.  It  is  only  in  matters 
within  the  cognisance  of  the  Admiralty  Court  that  in  England 
an  action  in  rem  is  allowed.  Scottish  practice  suffers  no 
such  limitation.  Every  action  competent  in  the  Scottish 
Admiralty  (the  jurisdiction  of  which  is  now  transferred  to  the 
Court  of  Session  and  the  Sheriff  Courts)  can  be  made  effectual 
//*  rem.  A  warrant  for  the  arrest  (and,  if  necessary,  for 
the  dismantling  of  a  ship)  follows  upon  every  Admiralty 
action.  The  distinction  as  known  in  English  practice  be- 
tween proper  Admiralty  actions,  such  as  salvage  and  collision 
cases,  and  actions  upon  charter  parties  and  bills  of  lading, 
has  no  place  with  us.  An  action  in  a  Scottish  Admiralty 
Court  is  always  an  action  in  rem,  if  the  pursuer  takes  the 
step  of  arresting  the  ship. 

The  liability  of  the  master  as  representing  the  owners 
and  the  ship  was  conclusively  established  by  the  case  of 
Morison  ik  Milne  v  Massa,  8th  December,  1866,  5  Macph. 
130.  In  that  case  it  was  found  that  an  action  lay  against 
the  owners  of  a  foreign  ship  for  damage  done  by  collision 
with  a  British  ship,  although  the  action  was  simply  against 
the  master.  In  the  action  as  originally  laid,  the  master 
was  designed  as  part  owner,  but  it  was  admitted  in  the 
course  of  the  case  that  he  was  not  part  owner,  and  the  judg- 
ment pronounced  was  upon  the  footing  that  he  was  properly 
convened  as  representing  the  owner,  apart  altogether  from 
any  question  as  to  his  own  personal  liability  (see  opinion  ol 
the  Lord  President  at  top  of  page  136).  The  result  is  that 
the  case  of  Morison  dt  Milne  is  a  decisive  authority  for  tlie 
proposition  that  it  is  competent  to  sue  the  master  of  a  ship 
as  representing  the  owners  for  a  liability  of  the  owners.  If 
this  is  sound  with  reference  to  a  liability  of  the  owners  because 
of  the  fault  of  some  one  in  their  employment  for  a  collision, 
why  should  it  not  be  right  in  a  case  of  breach  of  contract 
oonmiitted  either  by  the  owners  themselves  or  by  some  one 
for  whom  they  are  responsible?  I  can  see  no  reason  for 
any  distinction.  The  only  possible  argument  is  that  urged 
by  the  defender,  that  a  case  of  collision  is  subject  to  a 
different  rule  from  an  action  of  damages  for  breach  of  a 
charter  party.  I  think  I  have  disposed  of  that  by  pointing 
out  that  such  an  argument  depends  entirely  for  its  vitality 
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STtBLiKosHiBB.  upoii  the  assumptioii  that  English  and  Scottish  Admiralty 
^'^  BriSlfp?** "  P^*^^*^^  *'"®  ^^  same.  I  think  I  have  shown  that  this  is 
FeifcTeTifloB.  orroneous,  and  that  the  broad  principle  of  the  law  maritime 
BheriirlforrATT.  (apart  from  the  English  practice)  is  followed  in  Scotland. 
That  the  ship  and  freight  are  bound  to  the  performance  of 
the  charter  party  is  the  law  maritime  (Abbott  on  Shipping, 
part  iil,  chapter  ii.,  sec.  2);  although  (as  Abbott 
says)  "  it  is  true,  indeed,  that  the  principle  of  the  maritime 
law  by  which  the  ship  itself,  in  specie,  is  considered  as  a 
security  .  .  .  cannot  be  carried  into  effect  in  this 
country  (i.e,,  England),  because  the  Court  of  Admiralty,  in 
which  alone  proceedings  can  be  carried  on  against  the  ship, 
has  no  jurisdiction  in  such  a  case."  Our  Admiralty  prac- 
tice, as  I  have  already  said,  has  no  such  limitation,  and  I 
do  not  see  any  reason  upon  principle  or  authority  why  the 
pursuers  in  this  case  should  be  debarred  from  their  real 
action  against  the  ship. 

The  case  was  settled  on  5th  March,  1906,  by  the 
defender  paying  the  pursuers  £230,  neither  party  being 
found  entitled  to  expenses. 

For  punuen— Mr.  Wiixiam  Stkvknson,  Falkirk. 
For  defender— Mr.  Andrew  Sharpk,  Bo'nesa. 


Na  52.       Beown  &  Mukeay,  Pursuers;   Oliver  P.  Dereick, 

STimLiHOBHiM.  Defender, 

Swwu  it  Munay  ■»-i*»»»»  •» 

t>  Derrick.  Expenses — Extra^udtctal   expenses  %n  conneckon  with 

Small  Debt  cases. — Hdd  (rev.  Sheriff-Substitute) 
that  an  agent  is  entitled  to  charge  his  client  extra- 
judicial expenses  in  connection  with  Small  Debt 
cases,  according  to  scale  1  of  the  Act  of  Sederunt 
of  4th  December,  1878. 

The  facts  are  sufficiently  set  forth  in  the  inter- 
locutors and  notes  of  the  Sheriff-Substitute  (Buntine) 
and  the  Sheriff  (Lees),  which  were  as  follows:  — 
Fekr^iwe.  Stirling,  27th  February,  1906.— Having  heard  parties' 

Sheriff BuvTivB.  pj^jcurators  on  the  objections  to  the  Auditor's  report  (No.  10 
of  process)  and  answers  thereto,  disapproves  of  said  r^xirt 
to  the  extent  of  disallowing  from  the  account  sued  for  (1) 
the  charges  under  dates  6th  and  15th  October,  1903,  marked 
in  blue  ink  on  page  2  thereof,  and  amounting  to  £1  lOs.  8d. ; 

(2)  the  charges  under  dates  20th  and  25th  August,  1904,  and 
marked  in  blue  ink  on  page  5  thereof,  and  amounting  to  7b.  id. ; 

(3)  the  charges  under  date  14th  April,  1905,  on  page  10,  to  the 
extent  of  £1  5s.  thered ;  quoad  ultra,  approves  of  the  report 
taxing  the  amount  due  at  £12  14s.  7d.,  less  the  above  itema, 
amounting  to  £3  3s.,  or  £9  lis.  7d. ;  (4)  repels  all  pleas 
stated  for  the  defender,  and  decerns  in  favour  of  the  pursuers 

Digitized  by  ^OOQ IC 


1006.]  SHERIFF  COURT  REPORTS.  167 

for  payment  of  £9  lis.  7d.,  with  expensee  of  process  modified  stimiiioshieb. 
to  two-thirds  thereof.  J.  R.  Buntinb.      *~J?JtJSV™y 

Note, — ^It  appears  from  the  process  and  admissions  ol    Feb.'^im. 
parties  that  the  defender  is  a  sheriff  officer,  who  is  engaged  sheriflfionwB. 
in  the  collection  of  small  debts  for  clients,  and  that  he  ha& 
been  in  the  custom  of  employing  the  pursuers,  who  are  law 
agents,   to  raise  actions  in  the  Small  Debt  Court  for  the 
recoyerj  of  certain  of  these  debts  which  have  been  disputed. 

The  pursuers  duly  rendered  their  account  for  these  pro- 
fessional services  to  the  defender,  who  disputed  its  accuracy, 
and  agreed  to  a  remit  to  the  Auditor  of  Court  for  taxation. 
He  failed,  however,  to  attend  two  diets  fixed  for  this  purpose, 
and  the  pursuers  have  raised  this  action  in  the  Debts  Recovery 
Court  The  defences  stated  were  (1)  overcharge  and  (2)  u 
counter  claim  amounting  to  less  than  £12  in  value.  Before 
answer,  the  account  was  remitted  to  the  Auditor  for  taxation. 
The  Auditor  has  reported  that  the  charges  in  the  account  are 
fair  and  reasonable,  with  the  exception  of  certain  charges 
which  he  has  disallowed.  He  has  made  two  alternative 
reports,  one  stating  the  amount  to  which  the  pursuers  would 
be  entitled  if  they  had  charged  their  professional  work  under 
the  first  scale  allowed  by  the  Act  of  Sedenmt  of  1878,  or 
£15  13s.  6d.,  and  the  other  sum  actually  charged,  viz., 
£12  Hs.  7d.  The  defender  objects  to  both  reports,  contend- 
ing that  a  law  agent  is  not  entitled  to  any  fees  whatever  for 
law  business  which  results  in  litigation  in  the  Small  Debt 
Court.  He  relies  upon  the  provision  contained  in  sec.  2  of  P 
the  Act  of  Sederunt  and  the  analogy  of  the  Debts  Recovery 
Act,  1867,  in  which  an  inclusive  fee  is  allowed  a  law  agent 
f<Hr  all  tlie  work  done  in  commencing  and  finishing  a  lawsuit 
brought  under  that  Act. 

After  inquiry  I  find  that  the  universal  custom  of  the 
profession  here  and  in  Glasgow  is  to  charge  a  certain  small 
fee  for  the  preliminary  business  connected  with  such  law- 
suits, and,  of  course,  the  fee  allowed  by  the  Small  Debt 
Amendment  Act,  sec.  7,  where  the  Sheriff  is  of  opinion  that 
the  agent's  employment  was  necessary. 

So  far  as  I  can  find  there  is  no  authority  for  making       / 
the  charges  allowed  under  scale  1  of  the  Act  of  Sederunt, 
and  these,  in  my  opinion,  should  certainly  be  disallowed. 

I  think,  however,  the  defender's  objection  to  the  charge 
of  308.  for  the  taxation  which  proved  abortive  is  well  founded, 
at  least,  to  the  extent  of  reducing  it  by  £1  5s.  A  client  is 
entitled  to  receive  an  account  from  his  law  agent  free  of 
charge.  If  he  disputes  its  accuracy  he  has  the  right  to 
demand  a  taxation.  The  law  agent,  if  he  appears  at  the 
diet  of  taxation,  is  entitled  to  a  fee  depending  on  the  time 
employed,  but  to  no  other  charge,  provided  the  account, 
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Stibuiioihias.   like  the  present  one,  relates  chiefly  to  business  in  the  Small 
*"*ri)«rriS'™'  Debt  Court.       I€  appears  that  the  pursuers  attended  once, 
FeiklTiMw.     ^^^  ^  think  they  should  be  credited  with  a  fee  of  5s.  for 
sheriflriuHTiRB.  that  attendance. 

The  plea  of  overcharge  being  thus  disposed  of,  the  other 
defence  of  counter  claim  remains,  but  as  the  amount  claimed 
in  all  is  only  £4  2$.  lOd.,  it  cannot  be  competently  pleaded 
in  this  action,  which  is  brought  under  the  provision  of  the 
Debts  Recovery  Act  (see  sec.  5  of  the  said  Act^  and  Niool- 
son's  Commentary  thereon,  pages  4  and  51). 

As  the  defender  has  had  a  partial  success,  I  have  modified 
the  pursuers'  expenses  to  two-thirds.  J.  R.  B. 

The  pursuers  appecJed  to  the  Sheriff  (Lees),  and  his 
interlocutor  and  note  recalling  the  judgment  of  the 
Sheriff-Substitute  were  as  follows:  — 
Apriue^iiw.  Stiruno,    Uth  April,   1906.— The  Sheriff,  having  oon- 

sheriff  LiM.  gj^j^j-^^j  ^\^q  cause,  sustaius  the  appeal ;  recalls  the  interlocutor 
of  the  Sheriff-Substitute  of  27th  February  complained  of; 
finds  the  defender  liable  to  the  pursuers  in  payment  of  tite 
sum  of  £12  14s.  7d.,  for  which  decerns,  with  £2  10s.  Id.  of 
expenses.  J.  M.  Lbbs. 

Note, — ^The  pursuers  sue  for  £12  14s.  7d.  for  professional 
services.  The  defender  offers  payment  of  £5  5s.,  and  claims 
credit  for  £4  2s.  lOd.  in  terms  of  his  counter  claim.  Of 
consent,  the  pursuers'  account  was  remitted  to  the  Auditor 
for  taxation.  He  has  reported  that  it  is  understated.  On 
taxing  it  he  finds  it  understated  in  respect  of  charges  to  the 
extent  of  £4  16s.  lid.,  and  overstated  to  the  extent  of  £1  18s. 
The  learned  Sheriff-Substitute  has — brightly,  I  think — sus- 
tained an  additional  overstatement  of  £1  5s.,  which  makes 
the  deductions  amount  to  £3  3s.  As  a  result^  the  under- 
charges exceed  the  overcharges,  and  the  sum  claimed  is  due. 

The  defender  states  a  counter  claim ;  at  least,  it  is  called 
a  counter  claim,  though  none  was  needed.  It  is  not  a  set- 
off of  a  different  class  requiring  to  be  <^  the  nature  and 
value  specified  in  the  statute.  It  consists  of  three  sets  of 
items,  all  of  which  come  up  in  the  pursuers'  account.  The 
first  is  a  claim  for  £1  9s.  9d.  for  certain  work,  for  which  the 
pursuers  give  credit  on  page  9  only  to  the  amount  of  Ss. 
The  Auditor  reports  that  the  defender  is  entitled  to  credit 
to  the  extent  of  £1  2s.  This  raises  the  deductions  to  £3  198. 
Next,  the  defender  wishes  credit  for  £1  Os.  Id.,  but  this  is  an 
error,  for  the  pursuers  have  already  given  him  credit  for  this 
amount  on  page  9.  Lastly,  the  defender  asks  for  credit  for 
£1  13s.  in  respect  of  certain  circumstances  which  are  not 
established.  It  is  the  account  specified  on  pages  7  and  8 
of  the  pursuers'  account. 
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Thus,  on  the  whole  items  of  the  case  there  is  no  cause  BtiMisGaniti. 
to  diminish  the  sum  sued  for  by  the  pursuers,  and  it  is  un-  ®~Jj>irilS™ 
necessary  to  review  in  any  detail  the  defender's  contention   Aprul^iwa. 
that  an  agent  is  entitled  to  charge  his  client  only  the  items    8heiiffLBB& 
allowed  by  the  Table  of  Fees  as  against  his  adversary.     The 
opposite  rule  is  in  daily  observance ;  and  if  the  defender's  con- 
tention were  sound  it  would  amount  to  this,  that  as  prior  to 
1889   no  professional  expenses  were  allowed   in   the   Small 
Debt  Court  against  an  opponent,  an  agent  might  give  fre- 
quent advice  to  his  client,  and  write  many  letters  and  make 
considerable  outlay,  but  could  recover  nothing  from  his  client 
if  matters  resulted  in  a  Small  Debt  case.       Extrajudicial 
expenses  are  a  familiar  liability. 

I  think,  therefore,  the  pursuers  are  entitled  to  the  decree 
they  crave,  and  should  therefore  get  their  expenses. 

J.  M.  L. 
For  pursuers— Mr.  J.  Rsnnik  Archibald  (Messrs.  Abcuibald 

&  Brown),  Stirling. 
For  defender— Mr.  D.  W.  Logik,  Stirling. 


SHERIFF  COURT  OF   LANARKSHIRE. 
The  CoiiiiEBCiAL  Bank  of  Scotland,  Ltd.,  Pursuers;      No.  53. 
Fraseb,  Boss,  &  Co.,  Ltd.,  Defenders.  laramshiei. 

Bill   of  exchange — Maturing — Joint  stock   company — ^TfsSSjJnd!"* 
Acceptance  signed  by  secretary — Authority  to  ««V'**  "^SSSica'*'* 
— Held  that  the  secretary  must,  prima  facie,  be       Limited. ' 
presumed  to  be  authorised  by  the  company  to  sign 
bills  for  it,  in  accordance  with  sec.  47  of  the  Com- 
panies Act,  1862. 

This  was  an  action  against  a  limited  company  for 
payment  of  bills,  which  were  signed  for  the  company 
by  its  official  secretary.  The  defenders  pled,  inter 
alia^  that  the  acceptances  were  not  the  company's 
acceptances.  The  bills  in  question  were  accepted  "  For 
Fraser,  Boss,  &  Co.,  Ltd.,  John  Boss,  secretary."  The 
following  interlocutors  fully  explain  the  case :  — 

Glasgow,  17^^  June,  1905. — Having  heard  parties'  pro-    janejT^isce. 
curators  on   the  closed  record,  sustains  the  pursuers*  first    sheriff  Frn. 
plea ;  repels  the  defences,  and  decerns  against  the  defenders 
as  restricted  for  £639  3s.  6d.,  with  interest  as  craved ;  also 
decerns  against  the  defenders  for  £39  19s.  lid.,  with  interest 
as  craved ;  finds  the  purwiers  entitled  to  expenses,  &c. 

T.  A.  Ftfb. 

Note. — ^There  is  no  need  in  this  case  for  the  delay  and 
expense  of  a  proof,  for — although  defenders  put  a  technical 
denial  on  record — they  do  not  really  dispute  pursuers'  aver- 
ments.     It  is  said  on  record  tJiiat  the  acceptance  of  the  bills 
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Lavabohieb.    is  not  the  defenders'  signature,  but  at  the  bar  it  is  conceded 
^fsSSSiS!"*^  that  John  Roes  is  the  official  secretary  of  the  defenders*  com- 
^^^kSIIcST'*  P^^7>  *^d  *^^^  *^®  words  "  John  Ross  "  are  the  signature  of 
JaBelrTiMfi.    ^^^^  secretary.      Again,  it  is  said  on  record  that  the  pursuers 
sheriirFTPB.    ^^  ^^  holders  in  due  course,  but  at  the  bar  it  is  candidly 
conceded  that  this  also  is  mere  technical  pleading,  snd  it  is 
admitted  that  the  signatures  on  the  backs  of  the  bills  are  the 
drawers'  genuine  signatures,   and   that  the  bills  were  dis- 
counted with  the  bank  in  the  ordinary  course  of  business. 
As  in  a  question  with  a  bona  fide  onerous  holder  for  value, 
the  defence  stated  is  so  obviously  irrelevant  as  to  call  for 
no  comment. 

The  only  real  question  raised  by  the  defenders,  and 
ingeniously  argued  by  the  defenders'  agent,  is  that  a  bill 
accepted  by  the  secretary  of  a  limited  company  is  not  the 
company's  acceptance.  If  this^  as  a  general  proposition, 
were  well  founded,  I  fear  it  would  be  a  serious  thing  for 
hundreds  of  small  trading  limited  companies.  If  banks 
refused  to  discount  bills  accepted  by  the  apparently  official 
signature  of  a  company  through  its  secretary,  then  merchants 
would  not  take  bills  from  limited  company  customers,  for 
no  trader  could  be  expected  to  spend  his  time  wading  through 
the  clauses  of  the  articles  of  association  of  every  limited 
company  to  whom  he  gives  credit  to  find  out  what  is  a  valid 
acceptance  of  that  company's  bills.  Under  the  Companies 
Act,  1862,  sec.  47,  a  bill  may  be  accepted  by  ''any  person 
acting  under  the  authority  of  the  company."  In  the  absence 
of  special  notice  to  him  to  the  contrary,  I  think  that  a  mer- 
chant is  warranted  in  assuming  that  a  trading  company's 
acceptance,  signed  for  the  company  by  its  official  secretary, 
is  an  acceptance  granted  under  the  authority  of  the  company. 
Even  if  this  were  doubtful,  the  present  defence  would  fall  to  be 
repelled,  for  the  present  defenders  at  any  rate  cannot^  in  a 
question  with  the  bank,  challenge  the  validity  of  these  bills. 
That  would  be  permitting  the  grantor  of  a  bill  to  plead 
against  the  discounter  the  invalidity  of  his  own  document 
of  debt  T.  A.  F. 

The    defenders    appealed    to    the    Sheriff-Principal 

(Gutheie),  who  adhered  in  the  following  terms:  — 

Jaiy»^iw.  Glasgow,  20th  July,  1906. — Having  heard  parties'  pro- 

sberiflr  GuTHBiB.  curators  in  the  appeal  and  considered  the  cause,  adheres  to 

the  interlocutor  of  17th  June  last ;  finds  the  appellants  liable 

in  the  expenses  of  the  appeal,  and  decerns. 

W.   GUTHRO. 

Note, — ^The  pursuers  are  prima  facie  holders  in  due 
course  (Bills  of  Exchange  Act,  1882,  sec.  30  (2)  ).  A  mere 
denial  that  they  are  so  is  not  a  relevant  defence  to  their 
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action.       Neither  are  the  allegations  as  to  the  defenders'   lahaekshiml 
relation  to  the  bills  relevant ;  in  particular,  it  is  not  said  that  ^f^^^^ 
the  pursuers  had  knowledge  of  the  alleged  defect  in  the  title  i'*m[jjjjgj»^. 
of    A.    Oliphant    &    Co.,    who   negotiated    them    (the   Act,       Wmiud. ' 
sec.  20  (1)  (2)  ).  W.  G. 

For  pimuen — Mr.    James    Andrew   (Messrs.    Mitchells, 
Johnston,  &  Co.),  Glasgow. 

For  defenders— Mr.  Wm.  Soott  Wyur,  Glasgow. 


John  Callandeb,  Pursuer;   Bobebt  Pollock,  No.  54. 

Defender,  LkVAMMaaimm, 

Jurisdiction — Domicile — Cessation  of  residence. — Cir-  ^%Kjf 
cumstancee  in  which  it  was  held  (rev.  Sheriflf-Substi-  — 
tute)  that  the  Court  had  no  jurisdiction,  although 
the  defender  had  heritable  property  within  the  juris- 
diction, for  repairs  on  which  the  account  sued  on 
was  incurred,  the  defender  having  removed  his  resi- 
dence to  another  county  two  days  before  the 
summons  was  served. 

This  was  an  action  raised  in  the  Debts  Becovery 
Court  at  Airdrie  at  the  instance  of  a  tradesman  against 
the  proprietor  of  property  wiihin  the  jurisdiction  for 
payment  of  an  account  for  certain  repairs  executed  on 
said  property.  The  defender  pleaded  no  jurisdiction,  on 
the  ground  that  he  had  left  the  district  two  days  before 
the  summons  was  served,  and  had  gone  to  reside  in 
another  county.  The  following  interlocutors  by  the 
Sheriff  -  Substitute  (Glegg)  and  Sheriff  -  Principal 
(Guthbie)  sufficiently  explain  the  case: — 

AiBDBn,  21st  December,  1905. — The  Shedff-Substitute,  Dec.si.iM6. 
having  heard  parties'  procurators,  finds  in  fact,  on  the  sheriinsuKMi. 
admission  of  parties,  who  renounced  further  probation,  that 
(1)  the  defender  Robert  Pollock  is  a  domiciled  Scotchman, 
and  owns  heritable  property  in  this  jurisdiction,  on  which 
work,  the  price  of  which  is  now  sued  for,  was  done;  (2)  the 
defender  resided  in  said  property  for  a  considerable  period, 
until  2l8t  November,  1905,  and  had  his  domicile  there; 
(3)  on  2l8t  November,  1905,  the  defender  removed  to  Alloa, 
taking  his  servants  and  furniture  with  him  for  the  purpose 
of  continuous  residence  there,  and  he  left  no  one  to  represent 
him  at  the  house  in  this  jurisdiction;  (4)  the  pursuer  be- 
came aware  of  the  defender's  removal  only  when  he  went 
to  serve  the  present  summons  on  23rd  November,   1905 ; 

(5)  the  officer  serving  the  summons  was  informed  that  the 
defender  had  gone,  but  not  where  he  was  then  to  be  found ; 

(6)  that  the  amount  sued  for  is  due,  and  the  second  plea  in 
law  for  the  defender  is  departed  from :  Finds  in  law  that  the 
defender,  having  had  his  residence  and  domicile  in  Airdrie, 

and  having  left  it  only  two  days  prior  to  the  ®®^^gf  j.|^^d^GoOQlc 
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Gftllander  « 
Pollock. 


Dea  SI.  1906. 
Sheriff  Guwo. 


LA5AUBHIEB.  prefiCDt  actioii,  is  still  subject  to  the  jurisdiction  of  this 
Court ;  ordains  the  defender  to  pay  to  the  pursuer  the  sum 
of  £18  3s.  sterling,  with  the  sum  of  £1  17s.  Id.  sterling  of 
expenses,  and  decerns.  A.  T.  Glboo. 

Note. — ^This  is  a  case  of  jurisdiction,  not  of  citation.  The 
defender  having  appeared,  objections  to  citation  disappear 
{Corstorphdne  v  Kasten,  1  F.  287).  The  question  appears 
to  be  one  that  should  long  since  have  been  authoritatively 
settled,  but  I  have  not  found  any  direct  authority.  Dove 
Wilson  says  definitely  in  his  Sheriff  Court  Practice,  p.  67, 
that  removal  with  family,  furniture,  and  servants  to  a  known 
residence  in  another  sheriffdom  transfers  jurisdiction,  but 
he  citeB  no  authority  for  this,  and  doubt  has  been  cast  on 
the  whole  passage  in  which  this  statement  occurs  by  the 
case  of  Corstorphine,  1  F.  287.  In  Mackay's  Court  of  Session 
Practice  it  is  stated,  on  p.  54,  that  jurisdiction  remains  until 
a  person  has  been  absent  for  forty  days ;  this  has  been  held 
to  be  incorrect,  so  far  as  a  foreigner  is  concerned,  who  had 
only  a  forty  days'  prior  residence.  The  cases  on  which 
the  statement  is  founded  have  also  been  declared  to  be  subject 
to  a  corresponding  limitation  (see  also  Watt  v  Watt,  9  S.L.T. 
339,  and  Colley  v  Cameron,  9  S.L.T.  391).  Apart  from  the 
speciality  of  jurisdiction  being  originally  constituted  only 
by  a  forty  days'  residence,  it  does  not  seem  to  me  that  the 
statement  in  Maokay  is  impugned.  Nor  does  the  decision 
in  the  case  of  Johnston  v  Straehan,  23  D.  758,  establish 
that  a  permanent  domicile  is  lost  immediately  on  leaving 
the  place  where  it  was  acquired,  for  in  that  case  the  defender 
was  treated  as  having  lost  his  original  Scotch  domicile,  and 
as  not  having  re-acquired  one  by  a  summer  holiday  in  Soot- 
land.  The  observations  of  Lord  Einloch  on  p.  763  are  to 
the  effect  that  a  permanent  domicile  is  lost  by  departure 
to  another  place  animo  remanendi,  but  I  do  not  think  that 
this  agrees  with  the  tendency  of  the  case  of  Corstorphine.  I 
read  that  case  as  assuming  that  a  permanent  domicile  does 
subsist  after  removal,  and  that  the  cessation  of  jurisdiction 
over  a  person  who  has  had  merely  a  forty  days'  residence  is 
due  to  the  temporary  character  of  the  residence  which  consti- 
tuted it.  The  quotation  from  the  passage  from  Sir  Charles 
Shand  by  the  Lord  President  seems  clearly  to  have  this 
implication. 

The  case  of  Joel  v  Gill,  21  D.  929,  and  the  passage  in 
Erskine,  L,  ii.,  16,  only  establish  that  forty  days'  residence 
will  create  jurisdiction.  The  case  referred  to  in  Nioolson's 
note,  Irvine,  13th  March,  1707,  M.  3703,  does  support  the 
statement  in  the  note,  that  a  domicile  may  be  acquired  in 
less  than  forty  days,  if  there  is  ammo  remanendd  as  well 
as  change  of  residence.      But  it  does  not  instruct  that  juris- 
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diction  k  transferred,  for  in  that  case  both  arrestments  were  lawwbhim. 
held  to  be  good.  ^m^.'' 

The  only  other  authority  I  have  found  which  bears  on     jjealTwos. 
the  question  is  the  case  of  Baillity  22nd  December,  1710,  M.    gheriiGMoa. 
3704,  which  would  be  in  point  if  it  were  not  concerned  with 
citation  instead  of  jurisdiction.      It  amounts  to  this,  however, 
that  a  residence  abandoned  less  than  forty  days  before  was 
held  to  be  the  defender's  special  residence  for  the  time. 

I  think  the  import  of  the  authorities  is  that  jurisdiction 
subsists  up  to  forty  days'  departure  from  a  permanent 
domicile,  though  I  reach  this  conclusion  with  some  difficulty, 
and  I  wish  that  there  were  some  more  authority  applying 
directly  to  the  Sheriff  Court.  A.  T.  G. 


Glasgow,  \*lth  February,  1906. — ^Having  heard  parties'    Feb._i7^i9o«. 
procurators  in  the  appeal  and  considered  the  cause,  recalls  BheriffOotBuii. 
the  finding  in  law  in  the  interlocutor  of  21st  December,  1905  ; 
finds   that   this   Court   has   no   jurisdiction ;    dismisses    the 
summons ;   finds  the  pursuer  liable  to  the  defender  in  the 
sum  of  £1  13s.  6d.  of  expenses,  and  decerns  therefor. 

W.  GUTHRIB. 

'Note, — ^I  greatly  regret  to  differ  from  Sheriff  Glegg  in 
this  casa  But  I  have  considered  the  authorities,  and  I  come 
to  the  same  conclusion  as  the  Sheriff  and  Sheriff-Substitute 
of  Dumfries  in  the  late  case  of  Raining  v  Btlly  1904,  21 
Sh.Ct.Rep.,  p.  83.  It  is  much  to  be  regretted  that  it 
should  be  necessary  to  deal  with  such  a  question  of  juris- 
diction in  the  Sheriff  Courts,  and  it  is  desirable  that  steps 
should  be  taken  to  remove  the  difficulties  which  the  people 
have  in  obtaining  justice  by  reason  of  technical  rules  intro- 
duced in  former  and  different  times.  This  defender  has 
property  in  thi«  jurisdiction,  on  which  the  pursuer  did  the 
work  for  the  payment  of  which  he  is  suing,  and  it  is  rather 
absurd  that  the  possession  of  that  property  should  not  found 
jurisdiction  in  this  Court.  But  I  must  decide  according  to 
the  law  as  its  exists.  The  Sheriff's  jurisdiction  is  founded 
on  the  fact  that  the  defender  has  his  residence  or  domicile 
within  the  territory,  and  when  that  residence  ceases,  juris- 
diction ceases.  Like  the  Sheriff  in  the  case  referred  to,  I 
am  unable  to  see  how  the  Acts  of  Parliament  and  Act  of 
Sederunt  relating  to  citation  made  within  forty  days  at  the 
residence  of  persons  who  have  left  Scotland  have  any  bearing 
on  the  Sheriff's  jurisdiction  over  persons  residing  in  his 
county.  Not  only  do  these  enactments  relate  to  citation 
alone,  but  they  relate  to  questions  of  change  of  residence  or 
domicile  involving  or  inferring  departure  from  Scotland, 
and  to  the  Supreme  Court,  rather  than  to  removal  from  one 
.  county  in  Scotland  to  another.       Upon  that  subject  there  is 
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lasabubibl   no  authority  at  all,  except  the  recent  dicta  of  able  and  learned 

^SST"     ^^^^  writers  which,   as   Sheriff  Fleming  remaiks,    seem   to 

Peb.lri'im.     ^^^^  fro^  the  confusing  of  provisions  as  to  citation  with 

BheriffODTBiiB.  ^^^  rulcs  of  jurisdiction.       Against  these  we  have  the  view 

expressed  in   the   excellent   work    of   Messrs.    Barclay  and 

M'Glashan,  and  that  of  Sir  Charles  Shand  quoted  by  Lord 

President  Robertson  in  Corstorphine*8  case.       I  think  that 

we  are  bound  to  hold  that  when,  as  herei,  a  man  deliberately 

changes  his  residence,  the  jurisdiction  to  which  he  is  subject 

is  changed  with  the  actual  fact  of  removal,  and  that  there 

i«  no  ground  for  holding  that  the  old  domicile  remains  for 

forty  days.      I  think  that,  in  the  absence  of  statute  or  case 

law  distinctly  bearing  on  the  point,  we  ought  to  adhere  to 

the  general  rule,  that  a  man  changes  his  fcHrensic  domicile 

or  residence  animo  et  facto  (which  is  here  found  finally),  and 

not  introduce  exceptions  by  analogy  from  other  enactments 

even  in  similar  matters.  W.  6. 

For  pursuer— Mr.  James  Bkll,  Airdrie. 

For  defender— Mr.  Jambs  A.  Russbll,  Airdrie. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
No.  55.         Mrs.  Bobbie,  Pursuer;  Abekdeen  Town  Council, 
ABUDuiisHiM.  Defenders. 

AiM^Mn  Town  Reparation — Personal  injury — Negligence  of  municipal 

^^^^^^'  hath  attendant, — Circumstances  in  whicJi  a  munici- 

pality was  held  liable  in  damages  for  injury  occa- 
sioned to  a  customer  of  the  public  baths  by  the 
attendant  having  failed  to  make  fast  a  support  on 
which  the  customer  was  entitled  to  rely. 

The  facts  and  the  pleas  of  parties  appear  from 
the  judgment  of  the  Sheriff-Substitute  (Henderson 
Begg),  which  was  as  follows: — 
Marehio^iMM.  Abbrdben,  20<^  March,  1906.— The  Sheriff-Substitute, 
Sheriff  bwm.  having  considered  the  cause,  with  the  proof,  finds  in 
fact  (1)  that  on  8th  August,  1905,  the  pursuer  hired  from 
the  defenders  a  bathroom  with  bath  at  the  defenders' 
bathing  station,  paying  therefor  the  usual  charge  of 
6d.,  which  included  the  services  of  a  female  attendant  to 
make  the  room  and  bath  ready  and  safe  for  the  pursuer's 
use ;  (2)  that  it  was  part  of  the  attendant's  duty  to  see  that 
before  the  pursuer  entered  the  bath  a  moveable  canvas  strap, 
stretched  across  the  he«id  of  the  bath,  was  securely  attached 
at  both  ends  to  hooks  inserted  in  the  floor  of  the  room  for 
that  purpose;  (3)  that  on  the  occasion  in  question  the 
attendant  failed  in  this  part  of  her  duty,  leaving  the  outer 
end  of  the  strap  unattached  to  the  hook ;  (4)  that  the  pur- 
suer, after  entering  the  bath,  believing  the  strap  to  be 
securely  fastened  as  usual,  placed  her  left  forearm  upon  it  in 
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order  to  turn  round  in  the  bath,  whereupon  the  strap  gave  AMmM«niHi«». 
way  at  onoe,  in  consequence  of  one  end  being  loose;   (5)  ^^JSiSmVown 
that  the  jerk  thence  resulting  caused  the  pursuer  to  strike       Ooaneii. 
the  left  side  of  her  face  and  head  on  the  edge  of  the  bath ;    «»«»»» »•>««• 
and  (6)  that  the  pursuer  thereby  sustained  considerable  in-    ^^'^^'f®"*®- 
juries  to  her  face  and  head,  and  suffered  a  severe  nervous 
shook :  Finds  in  law  that  the  defenders  are  liable  in  damages 
to  the  pursuer ;  assesses  the  damages  at  £50  sterling ;  there- 
fore ordains  the  d^enders  to  pay  to  the  pursuer  the  said  sum 
of  £50  sterling;  finds  the  pursuer  entitled  to  the  expenses 
o(  process,  &c.  J.  Hbndbbson  Bhog. 

Note, — ^The  defenders  quite  admit  that^  although  they  are 
a  municipality  trading  with  philanthropic  rather  than  mer- 
cenaiy  motives,  they  are  just  as  responsible  to  their  cus- 
tomers as  any  other  owners  of  baths  hiring  them  out  to  the 
public.  As  might  be  expected  in  this  case,  there  is  no  fault 
whatever  to  be  found  with  either  the  construction  of  the 
batlis  or  their  equipment  I  notice  that  the  metal  eye]et 
of  the  strap  in  question  at  the  hole  alleged  to  have  been  un- 
fastened was  absent  from  the  strap  produced  in  process ;  but 
even  assuming  it  to  have  been  absent  at  the  time  of  the 
accident,  I  do  not  think  that  this  affected  in  any  way  the 
efficiency  o(  the  strap,  if  properly  hooked.  Now,  1  quite 
think  that  in  the  ordinaiy  case  a  person  who  hires  out  an 
article  properly  equipped  for  the  purpose  of  the  hire  is  not ' 
responsible  for  the  customer's  use  of  the  article.  But  in  the 
present  case,  it  is  quite  clear  from  the  defenders'  own  evi- 
dence that  it  was  not  left  to  the  customers  to  see  that  the 
strap  was  properly  fastened;  the  attendants  quite  admit 
that  this  was  part  of  their  duty.  The  strap,  being  quite 
moveable,  might  be  detached  from  the  hook  by  a  previous 
customer,  and  yet  lie  in  the  same  position  and  pres^it  the 
same  appearance  as  if  it  had  been  duly  attached.  The 
attendants  thus  require  to  see  that  no  customer  trusted  to  the 
support  of  an  unfastened  strap.  The  chief  issue  in  this  case 
is  whether  or  not  the  attendant  saw  that  the  strap  was 
fastened  to  the  outer  hook,  meaning  thereby  the  hook  farthest 
from  the  wall.  As  to  this  there  is  a  direct  conflict  of  testi- 
mony between  the  pursuer  and  the  attendant  The  circum- 
stances exclude  the  possibility  of  any  direct  corroboration  of 
the  evidence  of  either  party.  But  I  think  that  the  pursuer's 
testimony  is  corroborated  by  facts  and  circumstances,  while 
there  is  no  corroboration  of  the  attendant's  testimony. 
When  the  attendant  and  Miss  King  entered  the  bathroom 
after  the  accident,  they  found  the  outer  end  of  the  strap 
to  be  off  the  hook,  and  the  pursuer  stated  at  the  same  time 
that  the  strap  had  given  way.  I  must  also  hold  that  the 
attendant  subsequently  admitted  that  the  accident  was  due 
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AMBDMOTHiEi.  to  hcF  haviDg  failed  to  see  that  the  strap  was   attached 
AbenEwsD  Town  *^  ^^®  hook.       On  this  point  I  prefer  the  evidence  of  the 
Council.       pursuer   and  her  husband   to   that   of   the   attendant,    not 
Mwrch^,  ivoft.    merely  because  there  are  two  witnesses  against  one,  but  also 
Sheriff  bmg.    becauso  I  was  favourably  impressed  by  the  way  in  which  the 
pursuer   and   her  husband  gave  their  evidence,   while   the 
attendant  seemed  to  me  to  protest  too  much  in  self-exculpa- 
tion.     Further  (although  I  do  not  wish  to  press  this  point), 
the  solicitude  which  the  attendant  showed  to  the  pursuer  till 
the  latter's  claim  was  intimated  to  the  defenders  is  more 
easily  accounted  for  if  we  assume  that  she  was  to  blame  for 
the  accident  than  if  we  are  to  believe  that  she  was  moved  to 
pity  the  misfortunes  of  a  total  stranger  for  which  she  was 
in  no  way  responsible.       On  the  whole,  then,  I  hold  that  the 
accident  happened  in  the  way  described  by  the  pursuer. 

It  is,  however,  maintained  by  the  defenders  that,  on  her 
own  showing,  the  pursuer  put  the  strap  to  a  use  for  which  it 
was  not  intended.  Now,  I  quite  believe  that  the  primary 
purpose  of  the  strap  was  to  provide  a  head-rest  for  a  reclining 
bather,  and  that  no  one  would  be  entitled  to  put  upon  it  a 
greater  strain,  such,  for  example,  as  would  be  involved  by  a 
bather  sitting  upon  it.  But  I  cannot  hold  that  the  pursuer 
put  upon  it  such  a  strain,  for  the  slightest  strain  was  suffi- 
cient to  cause  an  unfastened  strap  to  give  way.  Nor  can  I 
hold  that  the  strain  she  put  upon  it  was  an  improper  strain ; 
none  of  the  witnesses  can  say  that  it  was  wrong  for  her  to 
use  the  strap  in  the  way  she  did  on  the  occasion  in  question, 
and  as  she  had  done  on  previous  occasions.  The  defenders 
suggest  in  their  defences  that  the  accident  was  caused  by 
the  pursuer  having  a  weak  spine  and  a  sprained  ankle; 
but  there  is  really  no  evidence  to  support  this  theory,  and 
the  testimony  of  the  pursuer's  medical  attendants  discredits 
it.  It  seems  that  the  pursuer  immediately  after  the  accident 
requested  the  attendant  to  rub  her  back  with  hot  water; 
but  I  believe  that  the  pain  she  felt  between  her  shoulders 
may  have  been  caused  by  the  involuntary  jerk  she  made  to 
save  herself  from  falling  on  to  the  edge  of  the  bath.  In  any 
case  I  fail  to  see  how  the  injuries  sustained  by  the  pursuer 
can  be  explained  away  by  a  weak  spine  or  an  ankle  sprained 
years  before  the  accident. 

As  regards  the  amount  of  damages  to  be  awarded, 
the  pursuer  has,  in  the  first  place,  su&ered  con- 
siderable pecuniary  loss.  The  doctors'  fees  come  to 
£b  5s.  and  the  medicines  to  £4  or  £5,  and  other  outlays 
for  servant,  nursing,  &c.,  may  be  moderately  estimated  at 
a  few  pounds,  say,  £5.  For  the  actually  visible  injuries 
that  the  pursuer  sustained,  probably  £10  might  be  regarded 
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as  a  sufficient  solatium.       But  the  chief  damage  suflfered  by  amedwwshiei. 
the  pursuer  was  from  nervous  shock,  and  it  is  not  very  easy  ^bcSJSll  Town 
to  put  a  figure  on  this  item.       I  am  quite  satisfied  by  the       council, 
medical  evidence  that  the  pursuer  has  not  been  malingering.    ^"^^*  **"• 
The  defenders  have  made  no  endeavour   to   ascertain   the  *****' 

pursuer's  condition  since  a  week  after  the  accident ;  and  the 
very  fair  evidence  of  their  own  medical  man,  Dr.  Rennett, 
who  made  hi<s  examination  then,  does  not  displace  the  evi- 
dence of  the  pursuer's  witnesses,  Dr.  Smart  and  Dr.  Ogston, 
as  to  the  pursuer's  condition  since  then.  It  seems  possible 
that  the  pursuer's  condition  may  become  worse ;  but  I  trust 
that,  after  the  excitement  caused'  by  her  accident  and  this 
trial  has  subsided,  her  nervous  system  will  be  all  right  again. 
There  is,  however,  an  element  of  uncertainty  as  to  this ;  and 
as  I  must  estimate  the  quantum  of  damages  just  now,  I  do 
not  think  I  can  go  far  wrong  in  fixing  the  total  damages 
to  be  awarded  at  £50.  J.  H.  B. 

This  decision  waiS  acquiesced  in.  "^ 

For  pursuer-— Mr.  A.  C.  Mobbison,  advocate,  instructed  by 

Measra.  Whincup,  Ca&lb,  &  Dutuib,  Aberdeen. 
For  defenders — Mr.  Albxandeb  Blacklaw,  instructed  by  Mr. 

J.  W.  Davidson,  town-clerk  depute,  Aberdeen. 


SHERIFF   COURT   OF    MIDLOTHIAN. 
C.  C.  NiSBET,  Purstter  and  Nominal  Raiser;  Mary  C.     No.  56. 
SiNCiAiB,  Real  Raiser  and  Defender,  midlomiah. 

Jurisdiction — Multiplepoinding — Foreign  defenders. —  NUbet  •^ineuir. 
Held  competent,  in  virtue  of  sec.  47  of  the  Sheriff 
Courts  Act  of  1876,  to  convene  as  defenders  in  an 
action  of  multiplepoinding  in  the  Sheriff  Court 
parties  furth  of  Slcotland  over  whom  the  Sheriff 
would  otherwise  have  had  no  ground  of  jurisdiction, 
the  holder  of  the  fund  in  medio  being  undoubtedly 
subject  to  the  jurisdiction. 

The  circumstances  and  pleas  of  parties  are  fully 
stated  in  the  note  to  the  judgment  of  the  Sheriff- 
Substitute  (Henderson),  which  was  as  follows: — 

Edinburgh,  lith  February,  1906. — ^The  Sheriff-Substitute,  Feb.i4.i9o«. 
having  heard  counsel  for  the  nominal  raiser  (C.  C.  Nisbet)  and  sh«iff 
the  agent  for  the  real  raiser,  and  having  considered  the 
closed  record,  repels  the  defences  for  the  nominal  raiser; 
holds  the  condescendence  annexed  to  the  petition  as  a  con- 
descendence of  the  fund  in  medio;  finds  the  nominal 
raiser  liable  in  once  and  single  payment  only  of 
the  fund  in  medio,  and  that  on  consignation 
he  is  entitled  to  be  discharged  thereof;  appoints  the 
nominal  raiser  to  consign  the  fund  in  medi^  in  the  hands  of 
12 
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MiDu>THu».    the  clerk  of  Court,  «nd,  on  such  being  done,  exoners  and 

Ni*bet_rBincWr.  discharges  him  thereof;    appoints  any  persons   having  in- 

Feb.  M^i90fl.     ^^j^^^  ^Q  j^jg^  claims  on  the  fund  within  eight  days  from 

hksdkrpow.     this   date,    and   decerns ;    in    the   circumstances   allows   the 

nominal  raiser  the  expense  of  lodging  and  supporting  the 

defences,  modifies  the  same  at  £3  3s.,  and  allows  that  sum 

to  be  deducted  by  him  from  the  fund  in  medio;   finds  the 

real  raiser  entitled  out  of  the  fund  in  mtdio  to  the  expenses 

of  raising  and  bringing  the  action  into  Court,  including  the 

expense  caused  to  her  by  Ae  defences ;  allows  the  real  raiser 

to  lodge  an  account  ol  said  expenses,  and  remits  the  same, 

when  lodged,  to  the  Auditor  of  Court  to  tax  and  to  report. 

A.  Edward  Henderson. 
Not^. — In  this  action  of  multiplepoinding  the  fund  in 
medio  which  it  is  sought  to  dispose  of  is  undoubtedly  in  the 
hands  of  a  person  (the  nominal  raiser)  who  is  subject  to  the 
jurisdiction  of  this  Court.  It  would  therefore  appear  at 
first  sight  that  the  action  is  properly  brought  in  this  Court, 
both  at  common  law  and  under  the  provi«ions  of  the  Sheriff 
Courts  (Scotland)  Act,  1876,  sec.  47.  The  nominal  raiser, 
however,  has  lodged  defences  to  the  action,  in  which  he 
contends  that,  as  some  of  the  defenders  called  as  possible 
claimants  on  the  fund  are  ex  fade  of  the  petition  resident 
in  India,  Australia,  and  South  Africa,  and  as  such  are  not 
subject  to  the  jurisdiction  of  this  Court,  accordingly  any 
order  for  payment  by  him  in  this  action,  if  implemented, 
would  not  discharge  his  liability  towards  these  parties  should 
they  subsequently  call  on  him  to  account  for  the  fund.  The 
nominal  raiser's  position  in  this  matter  is  based  upon  the 
construction  which  he  puts  upon  sec.  47  of  the  Sheriff 
Courts  Act,  1876,  which  extends  the  jurisdiction  of  Sheriff 
Courts  in  actions  of  forthcoming  and  multiplepoinding 
beyond  the  jurisdiction  in  which  the  arrestee  or  holder  of 
the  fund  in  medio  may  be  resident.  This  extension  of 
jurisdiction,  he  contends,  only  affects  Scotland,  and  merely 
increases  the  jurisdiction  of  Sheriffs  from  one  county  to 
another  within  that  country.  In  support  of  his  conten- 
tion, he  refers  to  the  immediately  preceding  section  (sec;  46)  1, 
which  extends  the  Sheriff's  jurisdiction  to  other  counties  in 
casee  of  a  defender's  business  and  residence  being  in  different 
counties.  The  two  sections,  he  maintains,  qualify  and  explain 
each  other,  and  must  be  read  together.  I  have  come  to  be 
clearly  of  opinion  that  this  is  an  erroneous  contention.  So 
far  from  sees.  46  and  47  requiring  to  be  read  together,  I 
think  they  are  directed  to  two  entirely  different  sets  of  cir- 
cumstances, and  are  entirely  independent  of  each  other. 
They  seem  to   me  to  be  properly   placed   under  the   head 
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"  Misoellaneous  ProyiwoDB,"  a  term  which  doeg  not  suggest    MnwniAiK. 

any  interdependence  of   conting^icy   between   the   sections Nbb6t»«nctair. 

there  to  be  found.       The  two  sections  deal  with  entirely    Feb.  i*.  iw. 

different  matters.      The  46th  provides  for  a  direct  personal    himSSJoh. 

action  being  competently  brought  against  a  defender  residing 

or  conducting  business  outwith  the  jurisdiction  of  the  Sheriff 

in  whose  Court  the  action  is  raised,  while  the  47th  section 

simply  makes  it  competent  to  have  an  arrested  or  other 

fund  divided  and  adjudicated  upon   in   the  jurisdiction  to 

which  the  arrestee  or  holder  of  the  fund  is  subject.       The 

provisions  of  the  latter  section  do  not  in  any  way  confer  a 

right  of   direct   personal   action   on   any   one   outwith    the 

jurisdiction;  they  only  make  it  competent  to  deal  with  a 

fund  already  within  the  jurisdiction  by  making  it  competent 

to  eke  all  possible  claimants  not  within  the  jurisdiction  to 

compear  and  state  their  claims  if  they  have  any.       What  is 

thus  enacted  by  the  statute  cannot  in  my  view  be  restricted 

merely  to  persons  resident  in  Scotland.       Nothing  of  that 

sort  is  indicated  In  the  section.       Indeed,  the  contrary  is 

plainly  contemplated,  as  it  is  provided  that  the  inducuz  of 

citation  shall  be  ''  seven  days,  or  fourteen  da3rs,  as  the  case 

may  be  " — ^fourteen  days  being  the  period  of  the  inducta  for 

ediotal  citations,  for  the  first  time  conferred  upon  the  Sheriff 

Courts  by  the  9th  section  of  the  same  Act.      It  was  argued 

for  the  defender  that  the  fourteen  days  referred  to  citations 

in  Orkney  and  Shetland,  mentioned  in  sec.  8  of  the  Act,  but 

I  cannot  take  such  a  reetricted  view  of  the  provisions  of  the 

47th  section. 

On  the  whole  matter  I  am  of  opinion  that  this  objection 
is  ill-founded,  and  I  have  therefore  repelled  the  defences. 
At  the  same  time  the  objection  taken  for  the  nominal  raiser 
cannot  fairly  be  described  as  frivolous  or  meroly  obstructive. 
In  the  absence  of  any  direct  authority  on  the  point,  and 
looking  to  the  difference  of  opinion  expressed  by  two  such 
authorities  as  Mackay  (Manual,  p.  57,  note  9)  and  Dove 
Wilson  (4th  edition,  p.  74,  note  1),  the  nominal  raiser  seems 
fairly  justified  in  attracting  the  notice  of  the  Court  to  the 
question  of  jurisdiction.  I  have  therefore  allowed  the  ex- 
penses of  the  defence  to  be  taken  out  of  the  fund. 

The  following  authorities  were  cited  at  the  debate :  — For 
the  nominal  raiser — ^Mackay's  Manual  of  Practice,  p.  57, 
note  g;  M'Bey  v  Knight,  22nd  November,  1879,  7  R.  255; 
Comtnisnoners  of  Pollokshaws  v  Maclean^  I7th  November, 
1899,  2  F.  96 ;  NoHh  British  Railway  Company  v  Whiu 
and  Others,  4th  November,  1881,  9  R.  97.  For  the  real 
raiser — Dove  Wilson  on  Sheriff  Court  Practice,  p.  74,  note  1. 
The  following  authorities   were  also   cited  for   the  reiil 
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MiPLoraiAs.    raiser: — North  British   Railway   Company   v    White   and 
Niabet  vSinciair.  Qthers,  9upra,. &nd  Inverarity  v  Gilmore,  2  D.  813. 

A.  Ed.  H. 
The     judgment     of     the     Sheriff-Substitute     waa 
acquiesced  in. 

For  real  raiser— Mr.  R.  A.  Bremkeb,  Edinburgh. 
For  nominal  raiser — Mr.  Inolis,  advocate,  instmcted  by  Mr. 
John  Tc7&nbull  (Messrs.  Tawse  ft  Bomab),  Edinburgh. 


SHERIFF  COURT  OF  DUMBARTONSHIRE. 

No.  57.  Robert  Graham  &  Son,  Pursuers;  Alexander 

"^"SwiT""  Dalrymple,  Defender, 

GniMiira  Sod  V  Hiring — Locatio  opens — Building  contract — Specifira- 

Dairympie.  ^^^  departed  from  on  ground  of  custom. — ^Wrights 

stied  for  a  balance  of  the  price  on  a  contract  for  woA 
on  a  new  building.  The  balance  was  retained  on 
the  ground  of  their  work  and  material  being  grossly 
diaconform  to  the  specification.  The  pursuers  pled 
(1)  the  architect's  acceptance  of  these;  and  (2)  a 
custom  of  trade  to  tender  for  first-class  mat^ial 
and  work,  but  to  supply  what  was  inferior,  such  as 
would  correspond  to  the  low  prices  in  the  tender. 
Held  irrelevant  to  plead  the  architect's  acceptance 
of  what  he  had  no  authority  to  accept,  and  that 
the  defender  was  entitled  (having  taken  over  the 
work  as  completed)  to  have  the  payment  therefor 
reduced  from  the  contract  prices  to  the  quantum 
meruit. 

Robert  Graham  &  Son,  joiners,  Townhead,  sued  Alex. 
Dalrymple,  proprietor  of  houses  in  Muirhead  Street, 
Kirkintilloch,  for  the  sum  of  £97,  which  they  alleged 
was  due  them  as  the  balance  of  an  account  for  joinery 
work  upon  new  property  erected  by  the  defender. 
Dalrymple,  on  the  ground  that  the  pursuers  had  not 
carried  out  the  work  according  to  specification,  refused 
to  pay  over  the  balance.  The  pursuers  pleaded  that  they 
were  carrying  out  a  custom  in  the  trade  in  deviating 
from  the  specification.  They  argued  that  specifications 
were  drawn  out  in  stereotyped  phraseology,  and  almost 
invariably  stipulated  for  a  much  higher  class  of  work 
than  was  really  wanted,  and  that  architects  were  in 
the  habit  of  accepting  a  less  high  standard.  The 
Sheriff-Substitute  (Blair)  decided  as  follows:  — 
NoT.«^ifl06.  Dumbarton,      2Wi      November^      1905. — The     Shwiff- 

SheriffBLAiE.  Substitute,  having  heard  parties'  procurators  and  considered 
the  evidence  led,  finds  in  fact  (1)  that  the  pursuers  entered 
into  a  contract  with  the  defender  by  means  of  a  schedule 
of  specification,  offer,  and  acceptance,  of  date  5th  August, 
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1903,  to  do  certain  joiner  work  on  a  tenement  in  course  of  ddmiamok- 
erection  for  the  defender  at  Kirkintilloch;  (2)  that  by  the  onHuiTi son » 
said  contract  the  pursuers  undertook  to  do  the  work  in  D*»2Iii»"«- 
terms  of  the  general  conditions  attached  thereto;  (3)  that  ^o^-^f^*"®*- 
in  particular  (a)  the  timber  for  window  aashes,  cases,  outer  8*»«^'®'^»"- 
doors  and  their  frames,  and  all  other  woodwork  exposed  to 
the  weather,  was  to  be  of  the  best  Baltic  red  pine,  (b)  finish- 
ings were  to  be  of  the  finest  mild  American  yellow  pine  board 
wood,  dressed  for  varnishing,  (c)  the  whole  timber  was  to 
be  of  the  best  ol  its  respective  kinds,  thoroughly  seasoned 
and  entirely  free  from  all  sapwood,  shakes,  large  or  loose 
knots,  and  to  stand  the  full  sizes  specified  when  finished,  and 
(d)  the  whole  materials  and  workmanship  were  to  be  of  the 
very  best  description,  to  the  entire  satisfaction  of  the  pro- 
prietor or  his  architect;  (4)  that  the  pursuere  failed  to  carry 
out  the  terms  of  the  contract;  (6)  that  the  work  done  by 
them  was  not  conform  to  contract,  in  respect  that  (a)  the 
finest  mild  American  yellow  pine  board  wood  was  not  used 
for  finishings,  (6)  that  in  some  instances  wood  of  a  totally 
different  kind  and  of  inferior  quality  was  used,  (c)  that  in 
nearly  every  other  instance  the  wood  supplied  was  of  third- 
class  inferior  quality,  instead  of  the  best  first  quality,  and 
(d)  thai  neither  the  materials  nor  the  workmanship  were  of 
the  best  description  or  to  the  entire  satisfaction  of  the  pro- 
prietor or  his  architect;  (6)  that  the  pursuers  deliberately 
broke  their  contract,  inasmuch  as  they  never  had  any  inten- 
tion of  fulfilling  it  to  the  letter  from  the  beginning;  (7)  that 
the  defender  entered  into  possession  of  the  said  tenement 
on  or  before  28th  May,  1904;  (8)  that  during  ihe  course  of 
the  work  the  defender  and  his  architect  repeatedly  com- 
plained to  the  pursuers  of  the  quality  of  the  purauers'  work; 
and  (9)  that  on  a  measurement  of  the  work  done  according 
to  schedule  prices  there  is  a  sum  of  £97  19s.  Id.  still  unpaid 
by  the  defender  on  the  contract  price:  Finds  in  law  that, 
in  consequence  of  the  pursuers  failing  to  do  the  work  conform 
to  contract,  the  defender  is  entitled  to  a  reduction  on  the 
balance  still  unpaid ;  fixes  the  said  reduction  at  the  sum  of 
£60  17s.  3d.;  therefore  grants  decree  to  tiiie  pursuers  for 
the  sum  of  £37  Is.  lOd. ;  ordains  the  defender  to  ])ay  to  the 
pursuers  the  sum  of  £37  Is.  lOd;  finds  the  pursuers  liable 
to  the  defender  for  his  expenses  in  this  process,  &o. 

P.  J.  Blair. 
Note. — ^The  pursuers  in  this  case  are  Robert  Graham  k 
Son,  builders  and  wrights  in  Kirkintilloch,  and  they  sue 
Alexander  Dalrymple,  Muirhead  Street,  Eirkintillodi,  for  the 
balance  of  an  account  in  connection  wiih  work  done  on  a 
new  tenement  erected  in  Kirkintilloch  by  the  defender.  The 
c<Mitract  for  the  joinery  and  ironmongery  work  in  this  tene- 
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DuHBAEToi.  meot  ifi  contained  in  (1)  schedule  prepared  by  Mr.  Charles 
Onhftmftsonv  ^*''"^"^1>  ^•^'>  Glasgow;  (2)  tender  by  the  pursuers  to 
Dairympie.  execute  the  said  works  in  conformity  with  the  said  schedule, 
Nov.jB^Mofi.  ^^^^  5^|j  August,  1903;  and  (3)  acceptance  of  the  said 
tender.  By  the  said  schedule  and  contract  (1)  the  timber 
for  window  sa^es,  cases,  outer  doors  and  their  frames,  and 
all  other  woodwork  exposed  to  the  weather  was  to  be  of  the 
best  Baltic  red  pine;  (2)  finishings  were  to  be  of  the  finest 
mild  American  yellow  pine  board  wood,  dressed  for  varnish- 
ing ;  (3)  the  wh^e  timber  was  to  be  of  the  best  of  its  respec- 
tive kinds,  thoroughly  seasoned  and  entirely  free  from  all 
sapwood,  shakes,  lai^e  or  loose  knots,  and  to  stand  tiie 
full  sizes  specified  when  finished;  (4)  the  whole  m&twials 
and  workmanship  were  to  be  of  the  very  best  description, 
to  the  entire  satisfaction  jof  the  proprietor  or  his  architect 
The  price  of  this  work,  according  to  the  pursuers'  contract, 
was  £4:79,  and  they  sue  now  for  the  balance  they  say  is  still 
due  them,  viz.,  £104  2s.  6d.,  which  the  defender  refuses  to 
pay,  on  the  ground  that  the  work  done  is  not  conform  to 
contract. 

There  is  not  the  slightest  doubt  that  the  work  done  is 
not,  and  never  has  been,  conform  to  contract.  The  pursuer 
himself,  as  well  as  everybody  else,  admits  this,  but  he  puts 
forward  a  somewhat  remarkable  plea  in  his  own  defence  with 
whioJh  I  shall  have  occasicm  to  deal  in  some  detail.  It  is 
in  effect  this — that  although  he  as  contractor  bound  himself 
to  do  the  very  best  quality  of  work  and  use  the  best  material 
only,  he  is  entitled  by  custom  and  usage  oi  trade  to  sub- 
stitute inferior  workmanship  and  material,  provided  the 
architect  does  not  reject  it.  That  is  his  plea,  stated 
euphemistically;  but  in  my  opinion,  in  bold  and  unvarnished 
language,  it  is  this,  that  a  building  contractor  is  entitled  to 
depart  from  t^e  strict  terms  of  his  contract  and  cheat  his 
employer  as  much  as  he  can  in  the  hope  of  not  being 
discovered. 

First  of  all,  it  is  quite  hopeless  to  plead  custom  of  tntde 
to  upset  the  terms  of  a  perfectly  unambiguous  contract  in 
writing  (Tancred,  Arroly  dt  Co.  v  Steel  Company  of  Scotland, 
17  R.  (H.L.)  31 ;  Forth  Collieries,  Limited  v  Hume  (Outer 
House),  11  S.L.T.  576);  and,  secondly,  when  the  alleged 
custom  of  trade  is  put  forward  to  excuse  dishonest  dealing, 
it  is  quite  time  that  it  should  be  condemned  in  the  strongest 
terms.  The  evidence  of  the  pursuer  on  this  matter,  and  of 
his  witnesses,  WiUiam  Henry  Baxter  (of  John  Baxter  Sc  Sons, 
Wrights,  &c.,  Catherine  Street,  Glasgow)  and  Thomas  Gray 
(of  A.  k  G.  Gray,  wrights  and  building  contractors,  Bath 
Street,  Glasgow),  discloses  a  commercial  depravity  which  I 
do  not  believe  exists  in  Glasgow  or  elsewhere.     If  it  does, 
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it  must  be  stopped.     No  amount  of  custom  of  trade  will     ^"J5Jf*J<»"' 
allow  coatractors  to  make  contracts  with  the  express  inten-  omhamison* 
tion  of  breaking  them  and  getting  paid  in  full  for  what  they      i)airymi»ie, 
did  not  do  and  never  intended  doing.     Here  a  firstKslaas  job    No^_^'«*- 
wae  contracted  for;  a  third-rate-  job  was  deliberately  given. 
Wood  of  a  certain  kind  and  quality  was  contracted  for ;  wood 
of  a  different  kind  and  quality  was  substituted  in  defiance 
of  the  protests  of  the  proprietor  and  his  architect.     No  doubt 
the  prices  quoted  by  the  pursuers  could  pay  him  only  if 
he  gave  third-rate   quality  instead   of  first.        With   that, 
however,  the  defender  has  nothing  to  do.     By  their  quota- 
tions the  pursuers  got  the  job,  and  so  prevented  any  honest 
contractor  who  intended  to  fulfil  the  schedule  to  the  letter 
from  having  his  tender  accepted.     If  the  pursuers  have  to 
suffer  for  this  now,  I  imagine  very  few  will  sympathise  with 
them.     But  that  is  no  reason  why  the  pursuers  should  be 
allowed  to  deliberately  and  dishonestly  scamp  the  job. 

Now,  the  fact  being  that  the  pursuers  have  failed  to 
perform  the  work  conform  to  contract,  what  are  the  remedies 
of  the  defender?  Three  contentions  were  put  forward  by 
him — (1)  that  the  pursuers  having  alleged  due  completion 
of  their  contract^  and  having  failed  to  prove  it,  the  action 
should  be  dismissed;  (2)  assuming  it  to  be  proved  that  the 
cost  now  of  completing  the  work  conform  to  contract  would 
be  from  £100  to  £200,  the  defender  is  entitled  to  be  assoil- 
zied; and  (3)  in  any  case  a  substantial  reduction  falls  to  be 
made  on  the  amount  brought  out  by  the  measurement.  There 
is  a  good  deal  to  be  said  for  all  three  propositions,  but  on 
the  whole  I  think  the  third  and  last  is  the  only  one  that 
should  be  given  effect  to.  (1)  To  dismiss  the  action  on  the 
ground  that  the  pursuers  have  failed  to  prove  that  their 
work  is  conform  to  contract  would,  I  think,  be  going  too 
far.  After  all,  the  defender  has  got  something,  inferior  no 
doubt.  He  has  also  in  a  certain  sense  accepted  the  building, 
and  he  has  in  his  pleadings  joined  issue  with  the  pursuers 
as  to  the  amount  to  be  given.  (2)  As  to  the  cost  of  replacing 
the  bad  material  and  scamped  workmanship,  the  defender 
does  not  say  that  he  is  going  to  do  so  now.  AH  he  says  is, 
it  would  cost  more  than  the  sum  sued  for.  So  it  would; 
but  his  time  for  that  is  past.  It  would  have  been  a  very 
different  matter  if  he  had  at  first  refused  to  take  the  building 
off  the  pursuers'  hands,  and  insisted  that  all  the  woodwork 
and  workmanship  proved  to  be  inferior  should  be  taken  out 
and  replaced.  If  the  pursuers  refused  to  do  so,  the  pursuers 
would  have  got  nothing  in  this  action.  But  that  is  not  quite 
the  case  here.  (3)  It  rather  seems  to  me  that  the  proper 
way  to  deal  with  this  case  is  that  it  is  one  of  qtiantum 
lucratu9  est  the  proprietor  (Eamsay  dh  Sons  v  Brand,  25  R. 


Digitized  by  VjOOQ IC 


184  SHERIFF  COURT  REPORTS.         [Vol.  mn. 

DniBAETov-    1212).     The  defender  was  no  doubt  in  a  dilemma.     He  had 

Gnh«m*8onv  ^^  ^^^®  ^^  work  and  secure  his  tenant*  by  the  2Sih  May, 

Dairympie.     q^  reject  the  work  and  lose  his  rents.     He  chose  the  former, 

Noy.«j^i«6.    Yyyj^^  ^jj3^^  ^^yo^  ^^^  Hieau  he  loses  his  claim  to  a  reduction. 

Sheriff blaib.  gy^jj  ^jjc  pursuors  admit  he  ie  entitled  to  soma  How  much 
is  it  to  be?  Five  per  cent,  on  the  balance  of  £97  is  nonsense, 
which  two  of  the  pursuers'  witnesses,  Baxter  and  Gray, 
stated  to  be  enough.  It  is  stated  by  Mr.  Marshall,  the 
architect,  a  witness  for  the  pursuers,  that  the  difference 
between  the  measured  price  for  what  was  done  and  the  price 
for  what  ought  to  have  been  is  about  £47.  This  is  also  the 
view  of  the  defender's  witness  Macallan,  and  I  think  it  is 
about  right.  If  one  adds  Murries  account,  £3  I7s.  3d.,  for 
repairs  which  had  to  be  done  afterwards,  and  £10  for 
depreciation,  it  comes  to  £60  l7s.  3d. — much  about  the  same 
figure  as  is  brought  out  again  by  the  measurer,  Mr.  Marshall, 
in  his  letter  (9/3  of  process).  Apparently,  the  defender  would 
be  satisfied  with  this  figure,  according  to  his  pleadings  in 
article  3  of  his  statement  of  facts.  I  disallow  the  pursuers' 
claim  for  interest,  £6  3s.  5d.,  which  reduces  the  balance 
to  £97  198.  Id.  Deducting  £60  I7s.  3d.  therefrom  leaves 
a  balance  still  due  of  £37  Is.  lOd.,  for  which  sum  I  grant 
decree  to  the  pursuers,  but  they  must  pay  the  defendei^s 
expenses.  In  coming  to  this  conclusion,  I  am  quite  aware 
that  Ramsay  v  Brand  is  equally  an  authority  for  the 
defender's  proposition  that  the  action  should  be  dismissed 
against  him.  The  test  which  course  to  follow — dismissal  or 
reduction — seems  to  depend  on  the  materiality  of  the  devia- 
tions. Here  they  are  by  no  means  trivial.  The  scamped 
work  pervades  the  whole  of  the  contract,  and  if  the  defender 
had  not  in  a  sense  taken  over  the  building  and  joined  issue 
as  to  substantial  reduction  being  the  measure  of  damages 
I  think  I  would  have  been  quite  justified  in  dismissing  the 
action.  But  these  two  facts  seem  to  me  to  be  a  sufficient, 
though  a  reluctant,  reason  on  my  part  to  give  the  pursuers 
the  benefit  of  the  doubt,  though  in  my  opinicxi  they  deserve 
uo  consideration  at  aU.  P.  J.  B. 

The  pursuers  appealed  to  the  Sheriff-Principal 
(Lees),  who  affirmed  in  the  following  terms:  — 

MarchSiUNWu  DUMBARTON,  Sth  Marck,  1906. — ^l^e  Sheriff,  having  c<hi- 

sheriirLiis.  sidered  the  cauae,  refuses  the  appeal;  adheres  to  the  inter- 
locutor of  the  Sheriff-Substitute  ol  28ih  November,  1905, 
complained  of,  and  decerns;  finds  the  pursuers  liable  to  the 
defender  in  his  expenses  of  the  appeal;  and  remits  the 
cause  to  the  Sheriff-Substitute.  J.  M.  Libs. 

Note. — This  is  not  a  creditable  case.  The  pursuers  under- 
took to  execute  certain  work,  of  the  materials  and  quality 
specified  in  the  schedule,  and  to  give  good  workmanship. 
They  frankly  admit  tliat  the  work  is  not  in  terms  of  the. 
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contraist,  and  they  state  they  could  uot  afford  to  do  so  at  ^"J5Ji^,*J^"' 
the  niouey,  and  never  attempted  to  do  it.  It  is  difficult  to  Qn^h,,^  goa » 
conceive  how  the  pursuers  could  be  in  a  worse  position.  Dairympig. 
They  inade  a  contract  they  never  intended  to  fulfil;  they  M»rch8.u(». 
never  did  attempt  to  fulfil  it ;  and  yet  they  sue  on  it  Their 
action  would  fall  to  have  been  dismissed  {Ramsay  &  Son  v 
Brand  J  26  R.  1212),  and  they  could  not  have  sued  even  for 
the  value  of  their  work,  such  as  it  is,  were  it  not  that  the 
defender  has  taken  over  the  work,  and  thus  barred  himself 
from  not  having  to  pay  for  the  work  according  to  its  value 
to  him.  The  work  was  to  be  done  to  the  satisfaction  of  the 
defender  or  his  architect ;  but,  in  the  above  circumstances,  it 
is  not  surprising  that  the  architect  has  refused  to  certify  the 
work,  and  that  the  defwider  declines  to  pay  for  it.  The  pur- 
suers have,  however,  tried  to  show  that,  though  they  undertook 
to  execute  the  work  in  a  certain  way  and  of  certain  materials, 
there  is  a  use  and  wont  that  they  may  disregard  these 
obligations  if  the  architect,  acting  as  inspector  of  works, 
either  expressly  in  words  or  impliedly  by  not  objecting, 
authorises  or  connives  at  these  departures  from  the  contract. 
I  cannot  state  it  too  plainly  that  an  architect  has  no  such 
power,  unless  the  contract  or  his  employer  gives  it.  As  the 
Lord  President  said  in  liam^axfs  case,  "  Now,  the  architect 
to  whose  satisfaction  the  work  is  to  be  dcme  according  to 
specification  cannot  approve  of  work  done  disconform  to 
specification,  for,  without  special  permission,  he  has  no 
authority  to  dispense  with  performance  of  the  express  terms 
of  the  contract  His  approval  applies  only  to  the  mode 
of  fulfilling  the  express  provisions  of  the  contract.'* 
If,  therefore,  the  architect  is  to  have  j>ower  to  sanction 
deviations,  other  than  mere  trivial  ones,  frcMn  the  contract, 
it  must  be  so  stated  in  the  contract  or  the  authorisar 
tion  proved;  it  cannot  be  read  into  the  contract  by  implica- 
tion or  conjecture. 

As  regards  what  figure  should  be  put  on  the  abate- 
ment to  be  allowed  to  the  defender,  I  tliink  the  figure 
taken  by  the  learned  Sheriff-Substitute  substantially 
meets  the  justice  of  the  situation.  The  pursuers  try  to 
maintain  that  there  is  a  sort  of  recognised  percentage 
allowed  on  a  contract  price  to  cover  such  important  deviations 
as  have  occurred  here.  To  this  I  cannot  assent,  for  it  would, 
to  some  extent,  countenance  the  idea  that  a  contractor  was 
entitled  to  deviate  from  the  terms  of  the  contract  which  he 
had  undertaken.  And  I  do  not  think  that  the  case  is  one 
in  which  the  defender  was  bound  to  make  any  tender. 

J.  M.   L. 

For  pursuers— Mr.  Huou  Hutcheson,  Glasgow. 

For  defender— Mr.  T.  D.  Torrakcb,  Glasgow  and  Kirkin- 
tUIoch. 
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No.  58. 

DOMBAKTOS- 


Ptn.~IIeDdeFM>n. 


Feb.  0, 1006. 
Sheriff  Bla  IB. 


Mrs.  M.  E.  Hendeeson's  EiECUTBY — ^Haauy  Thomas 
Hendebson,  Petitioner. 
Executry — Executor-dativ^ — No  competition — Cothde- 
scendence  of  fctcU — Confirmation  of  Executors  Act, 
1858. — Where  a  petitioji  for  appointment  of  an 
executor-dative,  not  showing  any  objection  to  the 
petitioner,  and  fumi^ing  the  bare  particulars  pre- 
scribed bj  the  statute,  is '  intimated'  and-  published 
in  terms  of  the  statute,  and  no  competing  petition 
is  before  the  C!ourt,  the  Sheriff  has  no  option  but 
to  ^ant  decree  -de  piano. 

The  petition  ior  th^  appointment  of  an  executor- 
dative  was  in  common  form  (Schedule  A  of  the  Con- 
firmation Act  of  1858,  modified  by  the  Sheiiff  Courts 
Act  of  1876).     The  procedure  thefeon  was  as  follows :  — 

Dumbarton,  Ibth  Janvary,  1906. — Intimated  and  pub- 
lished in  terms  of  the  statute.  R.  Craig. 

Dumbarton,  ZOth  January,  1906. — In  craving  for  decree 
the  petitioner  begs  to  state  that  the  rest  of  the  next-of-kin 
are  resident  in  the  West  Indies.  John  Dundas. 

Dumbarton,  Uh  February,  1906. — ^The  Sheriff-Substitute, 
in  respect  of  the  bareness  of  the  statements  made  in  the 
petition  and  the  refusal  of  the  petitioner's  agent  to  supple- 
ment them,  orders  special  intimation  by  letter  of  the  said 
petition  to  be  made  to  the  other  members  of  the  deceased's 
family,  and  the  remaining  next-of-kin  who  are  resident  in 
the  West  Indies,  and  decerns.  P.  J.  Blaib. 

Note, — ^The  statements  here  are  exceedingly  bare,  not 
even  the  names  of  the  other  brothers  and  sisters  being  given. 
It  is  simply  stated  that  they  reside  in  the  West  Indies.  The 
amount  of  the  deceased's  estate  is  not  given — ^no  information 
of  any  kind,  except  that  the  provisions  of  the  Act  have  been 
complied  with.  But  I  understand  the  Court  has  always  a 
discretion  in  these  matters,  and  I  think  I  ought  to  have 
more  information  than  the  agent  chooses  to  give.  One  un- 
fortunate example  of  this  loose  practice  is  the  case  of  Lamant^s 
Executry,  which  has  led  to  endless  and  troublesome  litigation 
here. 

I  gave  the  agent  the  opportunity  of  satisfying  me  that 
Mr.  Andrew  Henderson,  husband  of  the  deceased,  had  no 
objection  to  this  son's  petition  for  any  interest  he  may  have, 
though,  of  course,  he  is  not  next-of-kin  ;  but  even  this  reason- 
able course  was  declined,  and,  accordingly,  this  alternative 
being  refused,  I  must,  in  the  exercise  of  my  discretion,  insist 
that  the  petition  be  intimated  to  those  next-of-kin  who  are 
in  the  West  Indies.  P.  J.  B. 
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Dumbarton,  20tk  February,  1906. — ^The  Sheriff,  haying    dit»bamoii- 
cpmidered  the  cause,  ^stains  the  appeal,  recalls  the  inter-  ^^  ^^ZAnvm. 
locutor  of  the  Sheriff-Substitute  ^f  6th  February  complained    ^^i^.'S^iwi. 
of,  and  decerns  the  petitioner  executor-dative  qua  next-of-kin    BheriiFLm. 
to  the  deceased,  Mrs.  Mavy  Ellen  NichoU  or  Henderson,  as 
craved.  .     J.  M.  Lbbs. 

Note. — I  have  great  sympathy  with  the  views  expressed 
by  the  learned  Sheriff-Substitute,  but  I  do  not  think  there  is 
room  for  any  0|>tion'  in  the  matter.  If  the  pursuer  claims 
to  be  one  of  the  next-of-kin  of  the  deceased,  and  furnishes 
the  few  particulars  which  the  sti^tute  desiderates,  and  if. on 
publication  there  is  no  challenge  mjadef  fhen  I  am  afraid 
there  is  no  alternative  but  to  decern  in  the  executry  as 
craved.  Others  of  equal  degree  of  kinship  may  apply  to 
be  conjoined,  or,  where  the  applicant  is  subject  to  some -special 
disqualification,  persons  with  an  interest  to  object  to  the 
appointment  may  come  forward  and  object  if  confirmation 
has  not  issued.  But  where  the  petition  does  not  disclose 
that  there  is  some  one  with  a  prior  title,  or  that  the  applicant 
himself  is  subject  to  some  disqualification,  then  I  think  the 
Court  has  no  option  but  to  decern.  J.  M.  L. 

For  petitioner— Mr.  John  Dundas  (for  Messrs.  Banmattne, 
KiBKWooD,  Fbakcb,  k  Ck>.),  Glasgow. 


SHERIFF  COURT  OF   ROXBURGHSHIRE. 
Barnett  Samuel  &  Sons,  Ltd.,  Pursuers;  John  Gibson,     ^^  59 

Defender,  BozBOBomHimB. 

Bill  of  exchange — Parole  evidence — Agreement  to  renew  ^^Jtoiiu"*' 
for  definite  period — Bills  of  Exchange  Act,  1882,  Qib^m. 
sec.  100. — ^The  defender  purchased  a  piano  frwn  the 
pursuers,  and  granted  a  bill  for  the  price.  The 
pursuers  sued  on  the  bill,  and  in  defence  the  de- 
fender pleaded  that  if  the  piano  was  unsold  at 
maturity  of  the  bill  the  pursuers  had  agreed  either 
to  take  back  the  piano  or  renew  the  bill  for  six 
months.  Held  that  the  agreement  alleged  bj 
defender  was  a  fact  relating  to  a  bill  of  exchange 
relevant  to  a  question  of  liability  thereon,  and 
might  be  proved  by  parole  evidence. 

The  facts  of  the  case,  which  was  raised  in  the  Debts 
Recovery  Court,  are  Bu£Giciently  indicated  in  the  opinion 
of  the  Sheriff-Substitute  (Baillie),  which  was  as 
follows :  — 

.     .     .     The  defender  purchased   two  pianos   from   the    Feb.n,i9(». 
pursuers,    and    granted    them    two    bills    for    the    price,  sh«riffBAii.t» 
the    one    (No.    5    of  process)    on    20th    February,    1905, 
at     six     months'     date     for    £15     2s.,     and    the     second 
(No.    6  of   process)   on    5th   May,    1905,    at   two   months' 
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HoxBPKOHBHimi.  date  for  £21  3b.  lOd.  The  interest  on  these  bills  amounts 
^"mitod*?**  ^  ^®"  ^^'  ^^^  ^^^'  ^^'  respectively,  and  the  pursuers  sue 
Giuon/  for  these  sums,  amounting  to  £37  3s.  4d.,  less  £18  paid  to 
Feb.Wj^ioo6.  account  of  the  second  bill,  which  leaves  a  balance  of 
Sheriff ba.lui.  £19  3g  4^^  ^jjg  g^jjj  concluded  for.  The  defender  admits 
buying  the  pianos  and  granting  the  bills  and  paying  the  sum 
of  £18  to  account  of  the  second  one,  but  pleads  that  the 
sum  in  the  first  bill  is  not  yet  due.  He  avers  that  the 
pursuers  undertook,  if  the  first  piano  was  not  sold  within  the 
six  months'  currency  of  the  first  bill,  either  to  renew  it  for 
a  second  term  of  six  months  or  to  take  the  piano  back,  and 
he  claimed  to  be  allowed  to  prove  this  by  parole  evidence. 
This,  after  consideration,  I  am  satisfied,  he  is  entitled  to 
do.  By  the  100th  section  of  the  Bills  of  Exchange  Act, 
1882,  any  fact  relating  to  a  bill  of  exchange,  bank  cheque^ 
or  promissory  note  which  is  relevant  to  any  question  of 
liability  thereon  may  be  proved  by  parole  evidence.  This 
section  has  been  the  subject  of  judicial  interpretation.  In 
Dryhorongh  cfe  Company,  Limited  v  Roy,  5  F.  665,  the 
question  of  an  undertaking  to  renew  for  a  definite  time» 
which  had  been  reserved  in  Gibson^ $  Trustees'  case,  23  R. 
414,  was  considered,  and  the  Court  decided  that  such  an  under- 
taking could  be  proved  by  parole  evidence .  (Lord  Trayner, 
at  page  668).  This  decision  was  considered  and  approved 
of  in  Viani  <fc  Company  v  Gunn  <&  Company,  6  F.  989,  and 
is  conclusive  on  this  point.  In  the  other  case  quoted 
to  me.  The  Manchester  and  Liverpool  District  Banking 
Com-pany,  Limited  v  Ferguson  dt  Company,  7  F.  865,  where 
parole  proof  was  held  to  be  incompetent,  the  undertaking 
there  averred  was  that  no  liability  should  arise  until  sufficient 
working  capital  had  been  raised.  This,  as  Lord  Kyllachy 
had  pointed  out,  was  entirely  indefinite  as  to  time,  and  the 
period  of  payment  might  never  arise.  Here,  however,  the 
defender  avers  a  like  undertaking  to  renew  for  six  months, 
a  definite  period,  and  consequently  parole  proof  is  com- 
petent. The  second  bill  is  in  a  different  position.  The 
defender  avers  a  like  undertaking  to  renew  for  six  months, 
or  to  take  back  if  this  other  piano  were  not  sold,  but  admits 
that  this  piano  was  sold,  and  consequently  the  undertaking 
fell.  He  has  paid  £18  to  account  of  it,  and  pleads  that  he 
is  willing  to  pay  the  balance,  but  argues  that  this  was  only 
to  be  in  the  event  of  the  first  bill  being  renewed,  or,  rather, 
as  he  now  puts  it,  on  the  first  piano  being  taken  back. 
These  two  bills  are,  however,  the  results  of  separate  trans- 
actions, and  there  is  no  averment  on  record  that  the  one 
was  contingent  on  the  other.  The  defender  is  therefore 
liable  for  the  balance  of  the  second  bill  and  interest,  but  as 
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the  pursuers  conclude  for  one  single  suni,  I  think  it  will  be  Kox«uioH8Himi. 
more  convenient  if  I  grant  decree  for  this  after  I  have  heard  ®^i\J|?"' 
the  proof  on  the  first  bill.      I  have  come  with  some  reluctance       ®1U!?"- 
to  the  conclusion  that  I  must  allow  a  proof,  as  I  cannot  see    J^***-^*"*- 
what  real  interest  the  defender  has  in  defending  the  action.  shenirBAiLLii. 
The  second  six  months'  grace  which  he  claims  will  have  expired 
long  before  the  proof,  and  he  will  then  be  undoubtedly  liable 
for  the  amount  of  the  first  bill.       He  argued  before  me 
that  the  pursuers  would  now  be  bound  to  take  back  the 
piano,  as  they  had  not  renewed  the  first  bill  when  it  fell  due 
oh  23rd  August  last.       I  do  not,  however,  think  this  con- 
tention tenable.       All  that  he  avers  is  that  he  was  either 
to  get  a  second  six  months'  delay  or  have  tlie  piano  taken 
back,  and  whether  he  gets  this  delay  by  mere  lapse  of  time  or 
by  a  renewed  bill  is  not  a  matter  of  concern  to  himself. 

As  regards  the  pursuers'  crave,  that  the  defender  should 
be  bound  to  find  caution,  I  do  not  think  that  under  the 
circumstances    I    should   require    this. 

Forpursaeni— Mr.  John  R.  Pttbdom,  Hawick. 

For  defender— Mr.  James  Conk,  Hawick. 


SHERIFF  COURT  OF   MIDLOTHIAN. 

The  Forth  and  Thames  Shipping  Company,  Pursuers ;      ^^^  ^q 
The     Nobth     British     Railway     Company,    miolothiai. 

Defenders,  ForUumdThjmn* 

Sbipuhw  Go.  V 

Carriage — Railway — Breach  of  contract — Consequential  ^JjJf^^McS** 
damage. — Where  a  letter  containing  a  ship's  mani-  — 
fest,  &c.,  was  handed  to  a  railway  company  for 
carriage  and  was  misdelivered  by  them,  held  that 
there  was  no  ground  for  damages,  in  the  absence 
of  special  stipulation  aa  to  the  carriage  or  intimation 
of  the  letter's  contents. 

This  was  a  Small  Debt  action  for  £10  damages 
occasioned  by  the  defenders  having  delivered  a  letter 
at  St.  Pancras  Station,  London,  which  the  pursuers  had 
forwarded  by  passenger  train  on  23rd  September,  1905, 
addressed  to  King's  Cross  Station,  London.  The  mis- 
delivery occasioned  loss  (expenditure  on  labourers' 
wages)  through  want  of  a  ship's  manifest  and  of  in- 
structions for  unloading  a  vessel,  which  the  letter  con- 
tained. The  Sheriff-Substitute  (Graham)  granted 
absolvitor,  and  issued  the  subjoined  note:  — 

In  this  case  it  is  admitted  by  the  defendisrs  that  the    Mucbr.iMM. 
letter   in  question   was  sent  to  the   wrong   railway  station  sheriirGmAHAif. 
in  London.     It  is  also  admitted  by  the  pursers  that  the 
letter  wa«  simply  handed  to  the  servant  of  the  defenders 
for  despatch,  and  that  no  warning  or  information  waa  given 


Digitized  by  VjOOQ IC 


190  SHERIFF  COURT  REPORTS.        [Vol.  xxil 

MiptoTBiAK.    to  him  OS  to  the  consequences  that  might  ensue  from  delay 
^8h/**Vn7oJT*  ^°  deKvery.     The  law  applicable  to  such  a  case  ie  well  laid 
^ji^S*oSf   down  in  Bell's  Principles,  sec.  31,  and  is  to  the  effect  that 
KUrchT^ifWfl.    ***  obligation-  (e,g.,  of  a  carrier)   will  ground  a  claim   for 
BheriffGiAHAii.  damages  for  "  the  loss  sustained  on  the  thing  itself,  or  fore- 
seen, or  naturally  in  the  contemplation  of  the  parties;  but 
not  collateral  or  consequential  damage,  unless  either  such 
damage  has,    by  special   stipulation    of   the   parties,    been 
brought  into  view,  or  unless  it  be  a  loss  on  the  thing  itself, 
aa  by  rise  or  fall  of  markets."    The  principles  here  laid  down 
are  the  same  as  what  is  called  in  England  "the  rule  in 
Hadley  v  Baxendale,  9  Ex.  341." 

In  the  present  case  the  claim  is  for  collateral  or  conse- 
quential damage  from  the  non-delivery  of  the  letter,  and 
there  was  no  special  stipulation  bringing  such  possible 
damage  into  view  of  the  partiea  In  the  case  of  the  '^  Den 
of  Ogil*'  Steamship  Co.  v  Caledonian  Railway ^  40  S.L.R 
72,  where  a  claim  for  damage  was  allowed,  the  possibility 
of  consequential  damage  had  (at  any  rate,  to  some  extent) 
been  brought  into  view  of  the  parties.  This  claim  being 
for  consequential  damage  without  any  special  stipulation,  the 
defenders  must  be  assoilzied. 

For  pursuers— Mr.  Robrrt  O&r  (Messrs*  Cambbon  &  Obb)* 

Edinburgh. 
For  defenders— Mr.  Peter  Cameron,  for  Mr.  James  Watson, 

Edinburgh. 


No.  61.         John  Swan  &  Sons,  Ltd.,  Pursuers;  John  Fyfb, 
MiDMTHiAH.  Defender. 

umffi^r^yfe.  Agency — Auctioneer — Title  to  sue — Bight  to  payment 

from  purchaser. — ^Auctioneers  delivered  a  cow  to  a 
purchaser  at  a  roup  on  the  faith  of  it  being  paid 
for.  Held  that,  by  law  and  their  special  conditions 
of  sale,  they  could  sue  for  the  price,  and  that,  as 
by  the  conditions  they  were  not '  responsible  for 
warranties,  a  defence  based  on  warranty  was 
irrelevant. 

This  was  an  action  at  the  instance  of  a  firm  of 
auctioneers  against  the  purchaser  of  a  cow  at  a  public 
auction  sale,  conducted  by  them,  for  £22  10s.,  being 
the  price  of  the  animal.  The  purchaser  took  delivery 
of  the  animal  from  the  sale  yard,  but  afterwards  refused 
to  pay  the  price  to  the  auctioneers,  on  the  g^round  that 
the  animal  was  disconform  to  an  alleged  warranty  of 
"all  correct."  The  auctioneers  sued  the  purchaser  in 
the  Edinburgh  Debts  Recovery  Court  for  the  price, 
and  founded  on  their  conditions  of  sale,  which  provided 
< — "(4)  It  is  distinctly  understood  that  the  salesmen 
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guarantee  no  stock;  and  in  the  event  of  blemishes  in  mim©tbiak. 
fat,  or  disease  of  any  kind  in  store  stock,  they  hold  jSZi&a^*. 
themselves  free  from  all  liability ;    (5)  In  the  event  of  . 

any  dispute  arising,  the  name  and  address  of  the  seller 
or  buyer  will  be  given  by  the  salesmen,  if  required,  and 
the  remedy  of  the  party  considering  himself  aggrieved 
shall  be  against  such  seller  or  buyer  only,  and  not 
against  the  salesmen ;  (6)  the  salesmen  hold  the  prices 
in  their  books  correct  and  binding  on  both  buyer  and 
seller,  and  the  prices  must  be  paid,  irresjpective  of  any 
dispute  between  buyer  and  seller,  to  the  salesmen,  who 
shall  be  entitled  to  sue  for  the  prices  in  their  own  name 
and  recover  them."  The  defender,  inter  alia,  stated 
that  the  cow  was  sold  for  dairy  purposes,  for  which  it 
was  not  fit;  that  it  was  disconform  to  the  alleged 
warranty;  and  that  he  had  returned  the  animal  to 
Johnstone,  the  alleged  true  seller,  who  had  taken 
delivery  of  it.  These  statements  were  denied  by  the 
pursuers.  The  defender,  inter  alia,  pleaded  (l)'that  the 
pursuers  had  no  title  to  sue,  and  (2)  that  the  animal 
was  disconform  to  warranty.  The  pursuers,  on  the 
other  hand,  pleaded  that  the  defence  was  irrelevant. 
The  Sheriff  ^Substitute  (Graham),  having  taken  the 
question  to  avizandum,  pronounced  the  following 
judgment,  which  was  acquiesced  in  by  the  defender :  — 

Edinburgh,   30th  March,   1906. — ^The  Sheriff-Substitute,   Mureh  ao,  mm. 
having  heard  parties'  procurators  on  the  foregoing  note  of  shwiffGiAHAM. 
pleas-,  and  having  considered  the  same  along  with  the  account 
libelled  and  the   productions,   finds  that   the   defender  has 
failed  to  set  forth  a  relevant  defence  to  the  action;  repels 
the  defender's  plea  of  no  title  to  sue;  sustains  the  pursuers' 
first  plea  that  the  defences  are  irrelevant  and,  in  respect  of 
the  defender's  admission  that  he  purchased  the  cow  in  ques- 
tion at  the  pursuers'  auction  sale  for  £22  10s.  and  obtained     • 
delivery  of  it,  finds  in  law  that  the  defender  is  liable  to 
pay  the  pursuers  the  said   sum   of  £22   lOs.,  and  decerns 
against  the  defender  for  payment  to  the  pursuers  ol  the  said 
sum  accordingly;   finds  the  pursuers  entitled  to  expenses, 
which  fixes  at  the  sum  of  £2  Ss.   4d.,  and  for  which  sum 
also  decerns  against  the  defender. 

J.  Edward  Graham. 

Note, — ^The  defender  pleads  no  title  to  sue,  and  the  piu*- 
suers  plead  that  the  defences  are  irrelevant.  I  think  the 
pursuers  are  right.  In  my  opinion  the  case  is  ruled  by  Haiti 
V  Laing  (2l8t  May,  1853),  16  D.  667;  White  d:  Co.  v 
Dougherty  (19th  June,  1891),  18  R.  972;  and  Maedonald  dk 
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MiDMTHiAs.  Eraser  v  Henderson  (3rd  November,  1882),  lO  R.  95.  In  the 
umftef /fJ!*  laAt-mentioned  ca«e  the  Lord  Justioe-Clerk  said — **  A  sale  by 
M«rchio,i«M.  *^ction  10  presumed  to  be  for  caaih,  unless  it  be  otherwise 
BheriffOKAHAM.  fi-tipulated,  and  the  auctioneer  is  not  entitled  to  deliver  the 
articles  on  credit"  The  meaning  of  "  not  entitled  "  obviously 
is  that  he  is  liable  to  the  seller  for  the  price,  and  if  he  chooses 
to  deliver  the  article  to  the  purchaser  without  prepayment  and 
fails  to  obtain  payment  from  him,  he  is  not  entitled  to  refuse 
to  pay  the  eeUer.  But  the  auctioneer  is  entitled  to  sue  ihe 
purchaser  for  payment^  and,  as  cash  payment  is  a  condition 
of  sale  by  auction,  the  purchaser  is  not  entitled,  after  having 
obtained  delivery  of  the  article,  to  repudiate  his  liability  to 
pay  the  auctioneer,  whatever  redress  he  may  have  against 
the  seller.  This,  I  think,  is  the  result  of  the  Lord  Justice- 
Clerk's  judgment,  apart  from  any  special  conditions  of  sale 
which  may  have  been  made  by  the  aucticHieer.  But  the  case 
is,  of  course,  much  stronger  if  the  aucticmeer  has  protected 
himself  by  special  conditions  of  sale.  In  the  present  case 
there  were  conditions  of  sale  which  laid  down  very  clearly 
that  stock  must  be  paid  for  before  removal  if  demanded 
(No.  2);  that  the  auctioneers  ''guarantee  no  stock,  and  in 
the  event  of  blemishes  of  any  kind  in  stock  they  hold  them- 
selves free  from  all  liability  "  (No.  4) ;  that  in  the  event  ot 
any  dispute  the  remedy  of  the  party  considering  himself 
aggrieved  shall  be  against  the  seller  or  buyer,  and  not  against 
the  auctioneer  (No.  5) ;  and  that  "  the  price  must  be  paid, 
irrespective  of  any  dispute  between  buyer  and  seller,  to  the 
auctioneers,  who  shall  be  entitled  to  sue  for  the  prices  in 
their  own  name  and  recover  them"  (No.  6).  It  was  not 
alleged  that  the  defender  was  ignorant  of  these  conditions, 
but,  even  if  he  did  so  plead,  the  first  two  recited  cases 
decide  that  he  must  be  presumed  to  have  known  them.  The 
protection  afforded  to  the  auctioneers  by  their  conditions  is 
complete,  and  therefore  I  think  the  defender's  admission  that 
he  bought  the  cow  at  auction  for  £22  10s.,  and  that  it  was 
delivered  to  him,  is  sufficient  to  make  him  liable  to  the 
auctioneers  for  that  amount  and  to  make  his  d^ences  irre- 
levant. If  his  averments  as  to  the  condition  of  the  cow  and 
as  to  warranty  are  true,  he  must  seek  redress  from  the 
seller.  The  Sheriff  Court  decisions  in  Donald  dh  Martin  v 
Gilmour,  16  Sh.CtR^.  263,  and  in  Macdanald  dk  Froier  v 
Macfarlane  (1900),  16  Sh.Ct.Rep.  265,  are  much  in  point. 

J.  E.  G. 
For  paranen— Messrs.  Dalglkish  &  Dobbib,  W.S.,  Edinburgh. 
For  defender— Messrs.  Guild  ft  Gctild,  W.S.,  Edinbaigh. 
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SHERIFF  COURT  OF  ROXBURGHSHIRE. 

Alexander  Scott,  Purs^iier;  Mary  Helen  Walton,       No.  62. 
Defender.  RoxBUROH8Hia« 

Lease — Hypothec — Sequestration — Informal  appearance  — * 
for  third  party  followed  by  decree  in  absence — 
Res  judicata. — ^A  third  party  appeared  by  a  law 
agent  (without  formal  minute  of  any  kind)  and 
claimed  certain  articles  sequestrated  for  rent  under 
a  Debte  Recovery  summons.  The  Court  thereafter 
granted  warrant  to  sell,  without  written  opinion, 
in  absence  of  the  tenant.  Heldy  in  a  subsequent 
action  for  delivery  of  the  articles  and  damages,  that 
the  pursuer's  claim  was  barred  by  his  former  appear- 
ance, and  that,  by  the  warrant  to  sell,  the  matter 
was  rts  judicata. 

Miss  Walton,  the  defender  in  the  present  action, 
brought  in  the  Sheriff  Court  of  Roxburghshire  a  Debts 
Recovery  summons  of  sequestration  in  security  of  rent 
against  her  tenant,  James  Dunbar,  and  carried  back 
from  the  premises  of  a  third  party  (Scott,  the  present 
pursuer),  under  warrant,  certain  goods.  At  the  calling 
of  the  action  of  sequestration,  Scott's  then  law  agent 
stated  in  Court  to  the  Sheriff-Substitute  (Baillie)  that 
his  client  claimed  the  goods,  but  did  not  wish  to  sist 
himself  formally  as  a  party,  but  if  the  Sheriff  would 
indicate  his  views  applicable  to  the  facts,  which  he 
submitted,  his  client  would  act  in  conformity  with 
them.  The  landlord's  agent  agreed  to  this.  There 
was  no  appearance  for  the  tenant.  A  week  thereafter 
the  Sheriff-Substitute  indicated  his  views  to  the  agents, 
in  private,  and  the  following  week  a  decree  was  pro- 
nounced by  an  honorary  Sheriff-Substitute  (M*Call), 
decerning  in  absence  against  the  tenant  and  allowing 
sale  of  the  articles  sequestrated.  There  was  only  the 
above-mentioned  informal  appearance  for  Scott  in  the 
sequestration  process.  There  was  no  note  of  pleas 
lodged  in  process  as  required  by  sec.  8  of  the  Debts 
Recovery  Act,  1867,  and  no  proof  having  been  asked, 
none  was  allowed,  nor  did  the  book  of  causes  kept  by 
the  Sheriff-clerk  contain  any  entry  of  a  claim.  A 
warrant  of  sale  having  been  granted,  Scott  went  to 
another  agent  and  raised  the  present  action  in  the 
Ordinary  Court  for  delivery  of  the  articles  and  for 
damages  for  their  illegal  removal  and  sequestration. 
The  defender  pleaded  as  preliminary  pleas  (9)  res 
judicata,  and  (10)  the  pursuer  having  appeared  in  the 
action  of  sequestration  against  Dunbar,  the  action  is 
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RoxBOB^BHiRB.  barFcd.  The  Sheriff-Substitute  (Baillie)  sustained  the 
Bcottrwaiton.  pjg^^  ^f  ^^^  judicata  and  dismissed  the  action,  and  the 
Sheriff-Principal  (Chisholm)  adhered  to  his  interlocu- 
tor. The  facts  are  stated  more  fully  in  the  notes  of 
the  Sheriff-Substitute  and  Sheriff  to  their  respective 
interlocutors,  which  were  in  the  following  terms :  — 
F«b.j^^i«fli.  fjijjg  pursuer  here  sues  for  delivery  of  certain  article©  and 

ShariiTBAiuii.  £^j,  damages  for  their  illegal  detention.  These  articles  were 
sequestrated,  and  on  29th  November,  1906,  a  decree  was 
pronounced  in  the  Debta  Recovery  Court  ordaining  execution 
by  sale  thereof.  As  certain  facts  occurred  in  the  conduct  of 
that  Debts  Recovery  caae  which  are  within  my  knowledge 
afl  the  judge  who  tried  it,  it  is  proper  that  I  should  state 
what  I  know  to  be  the  fact*.  The  present  defender  presented 
the  Debts  Recovery  summons,  craving  for  warrant  to  seques- 
trate and  bring  back  certain  articles  which  fell  within  her 
hypothec  as  landlord,  and  which  had  been  removed  from  the 
tenant's  stables  into  the  present  pursuer'a  possession.  On 
15th  November,  when  the  case  was  called,  Mr.  Andrew 
Haddon,  as  agent  for  the  present  pursuer,  appeared  and 
stated  that  his  client  claimed  the  articles  as  his  own,  for 
reasons  which  he  then  submitted  to  me.  He  then  stated 
his  client  did  not  wish  to  sist  himself  formally,  and  that  if  I 
would  express  my  views  on  the  law  applicable  to  the  facts, 
which  he  submitted,  his  client  would  act  in  conformity  with 
them.  Accordingly,  on  22nd  November  I  explained  what  I 
considered  the  law  bearing  on  the  point,  and  Uie  case  was 
continued  at  the  request  of  parties  till  the  29th  November, 
when  I  pronounced  a  decree  in  terms  of  the  prayer  of  the 
petition,  in  which  I  allowed  sale  of  the  articles  sequestrated. 
The  pursuer  has  now  gone  to  another  agent  and  raised  this 
action,  in  which  he  claims  delivery  of  these  very  articles  and 
damages  for  their  sequestration,  and  he  argued  before  me 
that  no  formal  judgment  had  been  pronounced,  and  that  he 
had  not  appeared  in  the  sequestration  proceedings.  Now, 
in  the  first  place,  I  would  observe  that  it  is  nowhere  laid  down 
that  it  is  necessary  in  proceedings  of  this  nature,  which  are 
Debts  Recovery  proceedings,  and  consequently  of  a  less  formal 
nature  than  those  in  the  Ordinary  Court,  for  a  claimant  to 
sist  himself  by  minute;  all  that  is  said  is  that  he  must 
appear  either  before  the  sheriff  officer  or  the  Sheriff,  and 
then  and  there  claim  the  articles,  and  I  think  it  is  clear  that 
the  pursuer  did  thug  appear  through  his  agent.  I  may  have 
been  wrong  in  acceding  to  his  desire  (a  matter  which  was 
solely  for  his  convenience  and  advantage),  and  in  expressing 
my  view  of  the  law  as  I  did  on  22nd  November,  but,  after 
all,  that  is  merely  an  expression  of  a  judge's  viewsj,  which  I 
was  not  in  reality  bound  even  to  make.     For  the  decision  of 
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that  case,  which  was  a  Debts  Recovery  and  not  an  Ordinary  noxBumoHSHiBK. 

Court  case,  it  waa  sufficient  for  me  to  pronounce  a  decree  Soou wWaiton. 

without  giving  any  note  of  reasons.     Now,  the  pursuer  never    ?«>>.  i6,  iwo. 

asked  for  any  proof  of  his  claim,  and,  consequently,  my  decree  BhcriffBAiLin. 

of  29th  November,  allowing  a  sale  of  the  sequestrated  articles, 

is  de  facto  a  decision  on  his  claim,  and  the  question  cannot 

be  reopened  in  the  way  which  is  here  attempted.    If,  on  the 

other  hand,  it  was  essential  that  the  claimant  should  sist 

himself  by  formal  minute,  and  if  it  must  be  held  that  he 

did  not  appear  at  all,  as  Mr.  M'Dougall  contends,  then  I 

think  the  cases  of  M^Kechnie  v  Montrose,  15  D.  623,  and 

Lindsay  v  Wemyss,   10  M.   708,  are  absolutely  destructive 

of  his  case,   as   it  is  there   distinctly  laid  down  that  any 

claimant  of  sequestrated  effects  must  go  to  the  Sheriff  and 

claim  the  articles,  and  is  not  allowed  to  stand  aside  and  so 

cause   additional   expense   to  be    incurred.     Mr.    M'Dougall 

attempted  to  distinguish  the  present  case  from  these  two 

on  the  ground  that  he  was  here  claiming  damages  as  well; 

but^  alter  all,  the  sole  foundation  of  the  claim  of  damages 

depends  on  whether  the  articles  were  properly  sequestrated  or 

not,  and  if  he  did  not  appear  at  the  proper  time  and  in  the 

proper  place  he  must  impute  the  loss  to  his  own  fault.    The 

pursuer  is,  in  a  word,  on  the  horns  of  a  dilemma — either  he 

did  appear,   in   which   case   my  decree   of   29th   November 

decided  the  case,  and  so  disposed  of  his  claim,  or  else  he  did 

not  appear  at  the  time  when,  on  the  authority  of  the  cited 

cases,  he  was  bound  to  appear. 

The   note   of  the   Sheriff   (Chisiiolm)    was   in    the 
following  terms:  — 

My  only  difficulty  in  this  case  has  been  as  to  whether,  as  ng^h  ^i,  igoa. 
matter  of  form,  the  ninth  or  the  tenth  plea  in  law  for  the  gberiff cwsholm. 
defender  ought  to  be  sustained.  On  the  whole,  I  deem  it 
unnecessary  to  differ  from  the  Sheriff-Substitute  on  this  point. 
The  pursuer  admits  that  he  was  aware  the  sequestration 
proceedings  were  pending — ^he  says  he  consulted  Mr.  Haddon 
on  the  subject.  He  was  therefore  bound  to  appear  therein 
and  to  claim  the  articles  which  he  alleged  to  be  his;  in 
default  of  which  appearance  the  law  clearly  is  that  he  cannot 
vindicate  them  now  in  a  separate  action.  From  the  Sheriff- 
Substitute's  statement  I  think  it  is  beyond  doubt  that  the 
pursuer  did  appear  in  the  sequestration  process,  and  did 
claim  the  articles  then,  but  on  hearing  the  Sheriff-Substitute's 
view  on  his  claim  (pronounced  at  a  stage  earlier  than  usual 
and  in  an  informal  manner)  he  did  not  insist  further  in  his 
claim.  I  hold  that  he  is  barred  from  so  insisting  now. 
The  matter  certainly  is  in  substance  res  jttdtcata ;  I  think  it 
is  so  also  in  form.  The  adjected  claim  for  damages  makes 
no  difference  in  this  connection.    The  conclusion  for  delivery 


Digitized  by  VjOOQ IC 


196 


SHERIFF  COURT  REPORTS.        [Vou  xxn. 


Sheriff  CBiSHOur. 


BoxBPBQHBKiEB.  and  the  oonclusion  for  damages  rest  on  the  same  foundation— 
flootfc uWBiton.  the  pursuer's  right  to  the  articles  in  question,  and  to  resist 
March  21, 1900.   jn  ^he  sequestration  process  the  carrying  away  of  these  from 
•  his  possession.     If  the  result  of  the  sequestration  process  be 
taken  to  be,  as  I  think  it  must,  that  the  pursuer  was  not 
entitled  to  retain  the  articles,  there  is  no  claim  of  damages, 
and  the  issue  then  decided  thus  covers  both  branches  of  his 
claim. 

For  pursuer— Mr.  Aixan  M'Douoall,  Hawick. 
For  defender— Mr.  James  Babrik,  Hawick. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
No.  63.  George  Grimmer  and  Others,  Pursuers;  The  Aberdeen 
Harbour  Commissioners,  Defenders, 
Prescription — Statutory  limitation  of  action — Public 
Authorities  Protection  Act,  1893,  sec.  1 — Action  of 
relief — Time  from  which  six  months  run. — ffeM 
that  harbour  commissioners,  composed,  under  a 
public  statute,  of  members  of  the  public,  with  a 
public  statutory  purpose,  and  acting  solely  for  the 
public  benefit,  with  no  object  of  gaining  profit  for 
individual  shareholders,  are  entitled  to  protection 
under  the  Act.  Christie  v  Corporation  of  Glas- 
gow, 31st  May,  1899,  distinguished.  Held  further, 
that  an  action  for  relief  of  damages,  raised  within 
six  months  reckoned  from  the  date  of  the  decree 
for  damages  but  after  longer  period  reckoned  from 
the  fact  occasioning  the  damages,  was  too  late  to 
be  entertained,  and  that  it  must  be  dismissed,  with 
expenses  as  between  agent  and  client  in  terms  of 
the  Act. 

The  following  notes  to  the  interlocutors  of  the 
Sheriff-Substitute  (Robertson)  and  Sheriff  (Crawford) 
respectively  fully  explain  the  facts  of  the  ease :  — 

Abbbdebn,  1st  June,  1905. — Having  considered  the 
cause,  finds  that  the  action  is  barred  as  against  the  de- 
fenders, in  terms  of  sec.  1  of  the  Public  Authorities  Pro- 
tection Act,  1893,  in  respect  it  was  not  raised  within  six 
months  from  the  date  of  the  alleged  default,  which  is  the 
ground  of  action ;  therefore  sustains  the  defenders'  second 
plea  in  law ;  assoilzies  the  defenders,  and  decerns ;  finds  the 
defenders  entitled  to  expenses  as  between  agent  and 
client,  (fee.  Dun"-  Robertson. 

Note. — In  this  action  the  owners  of  the  steam  trawler 
"  George  Grinnner "  sue  the  Aberdeen  Harbour  Commis- 
sioners for  three  sums  of  money — the  claims  arising  in  the 
following  circumstances: — On  the  9th  February,  1904,  the 
steam  trawler  "  Campania,"  when  entering  the  channel 
leading  to  Aberdeen  harbour,  struck  the  north  breakwater, 
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and  sank  in  mid-channel.  The  "  Campania  *'  remained  a  Abmdbmshirji 
wreck  in  the  channel  till  the  morning  of  17th  March,  1904,  ^'^S^^n*^*' 
when  she  was  floated  and  removed.  On  the  morning  of  7th  oommJSfoicra. 
March,  1904,  the  "George  Grimmer"  was  entering  the  jnnnTiiw. 
channel  of  Aberdeen  harbour,  bound  for  the  fish  market;  sh^ff 
the  wreck  of  the  *' Campania"  is  alleged  not  to  have  been  "o"*"®"- 
marked,  and  the  "George  Grimmer"  ran  on  to  the  top  of 
it,  and  stuck.  About  two  hours  after  the  "George 
Grimmer"  so  stuck,  she  was  got  oft  by  the  combined 
efforts  of  two  tug  boats,  the  lifeboat's  crew,  and  a  crowd  of 
people  on  the  North  Pier  pulling  on  a  rope  hawser.  In 
consequence  of  so  fouling  the  wreck  of  the  "  Campania " 
the  "  George  Grimmer  "  is  alleged  to  have  suffered  damage 
to  the  extent  of  £195  16s.  7d.  She  is  also  averred  to  have 
been  necessarily  laid  up  and  prevented  from  fishing  for 
eleven  days^  for  which  a  sum  of  £165  is  claimed.  As  above 
stated,  the  "  George  Grimmer  "  was  got  off  the  wreck  of  the 
"  Campania  "  by  the  united  effort  of  tugs,  lifeljoatmen,  and 
a  crowd,  and  on  7th  May,  1904,  an  action  was  raised  in  this 
Court  at  the  instance  of  the  tug  owners  for  salvage  services. 
This  was  followed  on  26th  May  by  an  action  at  the  instance 
of  the  lifeboat  crew.  The  pursuers  here  state  that  they  at 
that  time  intimated  to  the  defenders  that  they  claimed  to 
be  relieved  by  them  of  all  claims  for  salvage  in  respect  of 
tliese  actions  and  other  loss  and  damage  they  might  sustain. 
They  aver  that  what  occurred  was  through  the  fault  and 
negligence  of  the  defenders.  The  defenders  denied  liability, 
and  the  pursuers  accordingly  defended  the  two  actions  just 
mentioned.  In  the  result  the  tug  owners  were  on  15th 
July,  1904,  awarded  £65  and  expenses  amounting  to 
£46  ISs.  Id. ;  and  on  the  same  date  the  lifeboat  crew  got 
an  award  of  £25  and  expenses  amounting  to  £45  18s.  5d. 
The  pursuers  here  have  paid  these  four  sums  to  the  pur- 
suers in  the  respective  actions.  In  addition,  they  have  had 
to  pay  their  own  expenses,  amounting  to  £69  17s.  9d. 
These  various  sums  amount  in  all  to  £252  14s.  3d.,  which  is 
the  sum  first  here  concluded  for ;  the  sum  second  concluded 
for  is  the  amount  of  actual  damage  to  the  ship,  viz.,  £195 
16s.  7d.,  as  above  stated;  and  the  third  sum  is  the  amount 
claimed  for  loss  of  fishing,  viz.,  £165 — in  all,  £613  10s.  lOd. 

In  this  state  of  matters  a  preliminary  defence  is  stated, 
which  was  argued  with  great  care  and  ability  before  me. 
The  defence  is  that  the  action  is  barred  by  the  first  section 
of  the  Public  Authorities  Protection  Act,  1893,  in  respect 
the  fault  and  neglect  complained  of  took  place  more  than 
six  naontha  before  the  action  was  commenced,  and  that  the 
defenders  are  entitled  to  the  protection  of  the  Act  in  respect 
the  alleged  act,  fault,  or  neglect  arose  in  the  execution  by 


Digitized  by 


Google 


l98  SfiE&lS'F  COtJRT  fttetO&TS.         [Vol.  xxn. 

abkuuvbhibi.  the  defenders  of  their  powers   and  duties  as   the  Harbour 
Grimmer,  Ac.  v  Commissioners    acting:    under   the  •  Aberdeen    Harbour   Act, 

Alierdeen  ° 

comroi^nen.  ^^^^'  ^®  pursucrs  deny  that  the  defenders  are  such 
juneT"ifl06.  "  public  authorities  "  as  are  protected  by  the  Act.  II  they 
sboiff  ar©  beld  to  be  protected,  the  pursuers  admit  the  second 
RouBno*.  ^^^  ^j^jj^  j^^^g  ^^  damage  must  fall;  but  tihey  maintain 
that  as  regards  the  first  head  the  defenders  are  in  no  event 
protected  by  the  Act,  in  respect  this  waft  continuing 
damage,  and  the  real  date  when  it  emerged  was  the  date  of 
the  interlocutor  awarding  the  salvage.  The  first  question, 
therefore,  for  disposal  ifi  whether  the  Aberdeen  Harbour 
Commissioners  are  such  a  body  as  are  entitled  to  the  pro- 
tection of  the  statute.  The  words  of  the  section  are  as 
follows: — "Where,  after  the  commencement  of  this  Act, 
any  action  ...  is  commenced  in  the  United  Kingdom 
against  any  person  for  any  act  done  in  pursuance,  or  exe- 
cution, or  intended  execution  of  any  Act  of  Parliament,  or 
of  any  public  duty  or  authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any  such  act,  duty,  or 
authority,  the  following  provisions  shall  have  effect; — (a) 
The  action  .  .  .  shall  not  lie  or  be  instituted  unless  it 
is  conmienced  within  six  months  next  after  the  act,  neglect, 
or  default  complained  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after  the  ceasing 
thereof." 

In  considering  this  section  the  first  point  to  be  kept 
iu  view  is  the  constitution  of  the  Harbour  Commissioners. 
They  hold  and  act  under  the  Aberdeen  Harbour  Act 
of  1895  (58  A  59  .Vict.  cap.  186),  which  took  the  place 
of  and  repealed  certain  former  Aberdeen  Harbour  Acts, 
and  the  whole  property  of  the  harbour  is  vested  in  the 
Commissioners.  The  Commissioners  are  the  Lord  Provost, 
the  six  Bailies,  and  the  Dean  of  Guild  of  the  city  for  the  time 
being,  along  with  eleven  Town  Councillors  and  twelve 
elected  Commissioners.  The  Commissioners  are  elected 
by  a  restricted  constituency — burgesses  of  guild,  members 
of  the  incorporated  trades,  owners  of  vessels  of  a  certain  size, 
and  persons  paying  a  certain  amount  of  rates.  The  Com- 
missioners manage  the  harbour  business  of  all  descriptions, 
and  they  have  power  to  levy  rates  payable  by  persons  using 
the  harbour,  and  to  make  bye-laws  (imposing  penalties)  for 
the  use  of  the  harbour.  The  rates  to  be  levied  are  used 
solely  for  the  maintenance  and  improvement  of  the  harbour, 
the  payment  of  interest  on  borrowed  money,  the  formation 
of  a  sinking  fund  provided  by  the  Act,  and  the  repayment 
of  principal  sums  borrowed  (sec.  92).  In  no  event  is 
any  profit  or  dividend  to  be  paid  to  any  one,  and  at  the  end 
of  twenty-eight  years  from  the  commencement  of  the  Act 
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(1895),  the  wh(^e  property  of  the  Coramissioners  ia  to  revert  abimoimiei. 
to  or  become  the  property  of  the  Council  of  the  city  for  ®'5}3S[»**-* 
behoof  of  the  community  of  the  city,  subject  to  debts,  liabili- 
ties, &p.  These  being  (very  generally)  the  Commissioners' 
powers,  duties,  and  constitution,  it  is  obvious  that  they  are 
persons  acting  in  pursuance  or  execution  of  an  Act  of  Par- 
liament according  to  the  wording  of  the  Act  above  quoted. 

But  it  has  been  pointed  out  that  some  qualification  of  the 
words  "any  person"  is  necessary,  as  that  would  include 
railway  companies,  which  was  not  intended  {''The  Tdun^' 
11th  May,  1899,  L.R.  Prob.  Div.  C.A.,  p.  236).  This,  no 
doubt,  leaves  the  wording  of  the  Act  open  to  construction, 
and  in  construing  it  help  has  been  sought  from  the  wording 
of  ihe  title  {Fielding  v  Morley  Corporation,  1899,  1  Ch.  1). 
In  that  case  it  is  pointed  out  that  the  title  of  an  Act  is  now 
to  be  read  along  with  it,  and  may  be  of  importance.  It  is 
contended  here  for  the  pursuers  that  the  short  title  of  the  Act, 
i.e.,  the  Public  Authorities  Protection  Act,  indicates  plainly 
the  intention  oi  the  statute,  and  that  protection  is  only  to 
be  afitorded  those  who  are  "public  authorities"  in  the 
proper  sense.  The  pursuers  argue  further  that  the  Com- 
missioners here  are  not  a  "public  authority,"  but  merely 
the  owners  and  administrators  of  the  Aberdeen  harbour, 
owing  DO  duty  to  and  having  no  power  over  the  public  qua 
public.  They  have  no  power  to  assess  the  public  generally, 
and  no  authority  over  them,  except  over  those  who  want  to 
use  the  harbour.  The  point  raised  is  not  directly  settled 
by  authority  in  Scotland,  and  is  an  important  one 
{Christie  v  Glasgow  Corporation,  31st  May,  1899,  36  S.L.R. 
694 ;  p.  697,  Lord  President's  opinion).  In  England  various 
similar  oases  have  been  decided,  but  the  particular  point 
which  is  here  raised  has  not,  in  my  view,  been  settled.  The 
case  which  was  largely  relied  on  by  both  parties  was  that  of 
"The  Tdun,"  already  referred  to.  That  had  reference  to 
a  claim  at  the  instance  of  a  shipowner  against  the  Mayor, 
Aldermen,  6ec.,  of  the  burgh  of  Preston,  who  by  Act  of 
Parliament  were  constituted  the  harbour  authority  for 
Preston.  A  ship  belonging  to  the  pursuer  went  ashore 
through  the  alleged  fault  of  the  defenders  as  harbour 
authorities,  and  damages  were  claimed  more  than  six  months 
after  the  casualty.  The  Public  Authorities  Protection  Act 
was  pleaded  in  defence.  This  defence  was  sustained,  first 
by  Sir  F.  Jeune  in  the  Probate,  Ac.,  Division,  and  after- 
wards in  the  Court  of  Appeal.  It  would  appear  from  Sir 
F.  Jeune's  judgment  that  in  his  view  the  question  was 
whether  the  acts  of  a  public  authority  were  protected  when 
it  was  acting  in  pursuance  of  trade  or  business  which  in 
private  hands  would  be  of  a  private  character.       He  held 
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ABBaDuvsHiRx.  clearly,  both  on  authority  and  in  terms  of  the  Act,  that  a 
^'aiSS^*  public  authority  so  acting  was  protected.  The  defenders 
coinmiM?oner8.  ^^^^  yreT&  obviously  Carrying  out  the  exact  same  function 
JuneTioM.  as  the  defenders  here ;  but  the  pursuers  argue  that  in 
Sheriff  "  The  Tdun "  case  it  followed  from  the  terms  of  Sir  F. 
Jeune's  judgment  that  the  reason  the  defenders  were  pro- 
tected was  not  because  they  were  carrying  out  public  or 
statutory  duties,  but  because  they  in  themselves  were  the 
Corporation  of  Preston,  a  public  authority.  There  is  no 
doubt  some  foundation  for  this  contention  in  Sir  F.  Jeune's 
judgment,  but,  with  deference,  I  hardly  think  what  he  says 
is  borne  out  by  the  judgment  in  the  Court  of  Appeal.  1 
would  rather  read  the  judgment  of  Lord  Justice  A.  L.  Smith 
as  meaning  that  the  Corporation  were  protected,  not 
because  they  were  the  Corporation,  but  because  they 
were  acting  in  pursuance  of  their  duties  under  their 
Dock  and  Harbour  Act.  The  other  judges  seem  to  me  to 
take  the  same  view,  and  if  this  is  so,  that  case  is  no  more 
conclusive  of  the  present  one  way  or  the  other  than  the 
numerous  other  cases  when  County  Councils  and  Corpora- 
tions acting  as  tramway  owners,  electric  light  suppliers, 
ifec,  have  been  held  to  be  protected  (Fielding  v  Morley 
Corporation,  1899,  L.R.  1  Ch.  1 ;  Ambler  v  Bradford 
Corporation^  1902,  L.R.  2  Ch.  585  ;  Parker  v  London  County 
Coufietl,  1904,  L.R.  2  K.B.  601). 

I  should  only  wish  to  refer  specially  to  the  case  of 
Fielding,  just  quoted.  .  It  is  Sir  F.  Jeune's  authority  for 
using  the  short  title  of  the  Act  as  a  help  to  construction ; 
birt  it  is  to  be  pointed  out  that  Lord  Lindley,  the  Master 
of  the  Rolls,  does  not  refer  to  the  very  short  title,  "  The 
Public  Authorities  Protection  Act,  1893,"  but  to  the  proper 
title,  "An  Act  to  generalise  and  amend  certain  statutory 
provisions  for  the  protection  of  persons  acting  in  the  exe- 
cution of  statutory  and  other  public  duties."  These  words 
are  repeated  in  the  marginal  description  of  sec.  1,  the  section 
in  question ;  and  they  are  no  doubt  to  some  extent  am- 
biguous, as  was  argued  before  me.  There  is  no  ambiguity 
in  the  wording  of  the  section  itself,  however,  and  I  think, 
therefore,  we  must  take  it  that  the  meaning  of  the  title  is 
that  persons  are  protected  who  are  acting  (1)  in  the  exercise 
of  statutory  duties,  and  (2)  in  the  exercise  of  other  public 
duties,  as  the  section  plainly  states.  I  would  also  refer 
further  to  a  sentence  in  Lord  Lindley' s  opinion  at  page  4. 
He  is  referring  to  another  point,  i.e.,  as  to  what  kind  of 
action  the  section  applied  to,  but  his  words  are  important 
He  says,  "Although  the  language  is  wide  (*.«.,  as  to  the 
kind  of  actions),  the  key  to  the  enactment  is  that  it  is 
intended,  as  the  title  shows,  to  protect  public  bodies  from 
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expensee  when  they  are  unsuccessfully  sued  in   respect   of  abibdmhshiri. 
acts  done  or  omitted  to  be  done  in  the  exercise  of  statutory  ^'^US;*;^ " 
powers  or  duties."       It  will  be  noticed  that  the  words  used  ooiiSffiSIew. 
are   "  public   bodies,"   not   "  public   authorities."        In   view     junrTuws. 
of  what  I  have  pointed  out,  I  hardly  think  it  can  be  said        sheriff 
that  this  case  of  very  high  authority  affords  foundation  for 
the  contention   that   only  "  public  authorities "   in    the  re- 
stricted   sense    contended    for    by    the    pursuers    here    are 
protected. 

I  would  also  refer  to  the  case  of  Williams  v  The  Mersey 
Docks  and  Harbour  Board,  reported  in  the  Times  news- 
paper of  5th  April,  1905.  I  do  not  know  the  constitution 
of  the  Mersey  Board,  but  in  this  case  it  does  not  seem  to 
have  been  questioned  that  they  were  such  a  public  body 
as  the  Act  is  intended  to  protect.  The  only  other  English 
case  which  I  propose  to  refer  to  is  that  of  The  Attorney- 
General  V  Company  of  Proprietors  of  Margate  Pier  and 
Harbour,  1900,  L.R.  1  Ch.  749.  Mr.  Justice  Kekewich 
there  held  that  a  company  of  proprietors  of  a  pier  and 
harbour  was  not  entitled  to  the  protection  referred  to. 
The  action  was  at  the  instance  of  the  Attomey-Greneral,  and 
had  reference  to  the  manner  in  which  the  accounts  of  the 
company  had  been  kept  and  the  money  applied,  and  it  seems 
very  questionable  if  in  any  event  such  an  action  could  be 
brought  within  the  scope  of  the  Act  at  all.  But  Mr. 
Justice  Kekewich  expressed  his  opinion  upon  the  point 
raised  aa  to  whether  the  Act  applied  to  such  a  body.  He 
thought  not,  but  mainly,  if  not  entirely,  on  the  ground, 
as  I  reed  his  judgment,  that  there  the  company,  in  addition 
to  performing  duties  and  functions  which  were  public  and 
for  the  public  benefit,  was  intended  to  be  a  commercial 
company  earning  dividends  for  the  benefit  of  its  share- 
holders (p.  754).  In  this  respect  it  could  not  be  dis- 
tinguished from  a  railway  or  a  tramway  or  a  canal  company, 
to  which  it  was  conceded  or  decided  the  Act  did  not  apply. 

To  come  now  to  the  Scotch  cases.  While,  as  I  have 
stated,  the  precise  point  is  not  settled  by  authority,  my 
impression  is  that  the  trend  of  opinion  is  in  favour  of  the 
view  that  public  bodies  doing  public  or  statutory  duties, 
not  for  their  own  private  benefit  but  for  the  benefit  of  the 
public  at  large,  are  protected.  In  Christie  v  The  Glasgow 
Corporation,  already  quoted,  if  I  read  Lord  Low's  judg- 
ment correctly,  it  would  be  an  authority  exactly  in  point 
here;  but  this  ground  of  his  judgment  was  not  affirmed, 
the  question  being,  as  I  have  stated,  reserved,  though  I 
do  not  think  the  observations  of  the  Lord  President  and 
Lord  M'Laren  are  at  all  hostile  to  the  view  contended  for 
by  the  defenders.       The  Act  has  been  held  in  Scotland  to 
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ABBkOMxsBiEB.  apply  to  Corporatioiitf  acting  aa  tra^iwaj  jywaerB  {SpiUal  v 

^^AhSSiMn*''  (Corporation    of    GlcMgow,   6   F.   828);    also  as  employing 

OoiSSSiojJcn.  officers    to    collect  rates    {M'Fqfikean    v    Corporation   of 

joneTiTO.     Gl'OsgoWy    30tli   January,    1903,     40     S.L.R.    33?) ;    to   the 

Sheriff        managers  of  a' reformatory  (CofmoUy  y  Managers  of  Stran- 

**'""~''-     raer  RefornuUory,  20th  February,  1904,  11  S.L.T.  638,  by 

Lord  Kincaimey);    and  to  a  regiment  of   volunteers   and 

their   colonel   (Wilson   v    Ist   Edinburgh  C.B.G.    AHiUery 

'     Volunteers,'  10th    December,    1904,    12   S.L.T.    488).        No 

doubt  Uiere  are  other  cases,  but  these,  I  think,  sufficiently 

indicate  that  there  is  no  disposition  here  to  unduly  restrict 

the  application  of  the  Act. 

It  seems  to  me  upon  the  authorities  generally  that  the 
position  is  pretty  much  this,  that  in  each  case  the  consti- 
tution, duties,  functions,  and  powers  of  any  public  body 
claiming  relief  will  be  considered.  If  their  purpose  is  a 
public  one  for  the  public  benefit,  and  for  that  only,  with 
no  object  of  gaining  profit  or  dividends  for  individual 
shareholders,  and  if  they  are  acting  under  an  Act  of  Par- 
liament, in  my  opinion  they  are  entitled  to  protection  under 
the  Act.  It  may  be,  of  course,  that  others  who  might  not 
fulfil  all  these  conditions  would  also  be  held  to  be  entitled 
to  protection,  but  I  state  these  conditions  as  they  seem  to 
me  to  fit  this  case.  Here  the  defenders  owe  their  existence 
and  exercise  their  functions  under  an  Act  of  Parliament 
passed  in  1895,  following  upon  several  earlier  Acts  of  Par- 
liament. The  majority  of  members  of  the  defenders'  Cor- 
poration are  members  of  the  public  authority  of  the  city. 
The  minority  are  elected  by  a  large  constituency.  The 
powers,  duties,  and  functions  of  the  defenders  are  exercised 
solely  for  the  public  benefit  and  in  the  public  interest; 
there  are  no  shareholders  and  no  dividends.  The  defenders 
have  large  powers  in  the  direction  of  imposing  rates  and 
making  bye-laws  for  the  regulation  of  those  using  the  piers 
and  harbour.  Lastly,  the  whole  property  and  undertaking 
owned  and  worked  by  the  defenders  is  in  a  fixed  number 
of  years  to  be  handed  over  to  the  Corporation  of  the  city, 
to  be  owned  and  worked  by  it  fbr  the  public  benefit.  In 
my  judgment  a  body  with  this  constitution  and  functions  is 
entitled  to  protection  under  the  section  of  the  Act  referred 
to.  It  is  perhaps  further  worth  noting  that  among  the 
clauses  of  former  Acts  repealed  By  this  Act,  and  for  which, 
no  doubt,  its  provisions  are  substituted,  is  the  protecting 
clause  of  the  Harbour  Act  of  1814,  64  Geo.  IIL  cap.  159, 
sec.  27. 

This  disposes  of  the  second  and  third  branches  of  pur- 
suers'  claim,   but  the   question   remains^  whether  the  first 
branch  can   be   said  to  fall  under   the  head  of   continuing 
damage,  the  real  date  of  which  was  the  date  of  the  inter- 
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locutor  awarding  salvage^  I  confess  1  cannot  take  this  AmPMnwiiM. 
view.  In  my  opinion  .tte  date  from  which  the  six  months  ^'•^SSiin'  * 
ran  was  the  time  when  the  .physical  act  of  default  and  con-  ooiSSSSJen. 
sequent  damage  ceased,  i.e.,  when  the  pursuers'  vessel  was  johmTiw. 
pulled  off  the  wreck  of  the  "  Campania.'-  The  awarding  _  gMir 
of  salvage  was,  no  doubt,  a  consequenpe  of  the  defenders' 
alleged  default,  but  it  was  not  continuing  damage  in  the 
proper  sense ;  it  was  a  consequence  which  might  have  been 
foreseen  of  default  which  came  to  a  conclusion,  so  far  as- 
the  pursuers  were  concerned,  when  their  vessel  was  got  off* 
the  wreck.  This  seems  to  me»  I  confess,  quite  clear,  and 
I  am  unable  to  assimilate  the  damages  averred  to  such 
cases  of  real  continuing  damage  as  where,  e.g.^  there  are 
successive  subsidences  due,  say,  to  undermining.  It  was 
sought  to  liken  the  award  of  salvage  here  to  a  second  sub- 
sidence arising  from  the  same  default.  It  seems  to  me 
that  the  proper  analogy  is  different.  If  the  "  George 
Grimmer,"  after  getting  off  the  wreck,  had  gone  on  again 
the  following  week  and  suffered  further  damage,  I  should  say 
that  thi«  was  in  the  same  position  as  a  second  subsidence. 
But  here  the  case  is  different;  so  far  as  the  actual  default 
was  concerned,  it  ceased  when  the  vessel  got  .off  {Mar key 
and  Another  v  The  Tolwarth  Isolation  Hospital  District 
Board,  25th  May,  1900,  2  Q.B.  454).  I  therefore  think 
that  as  regards  this  head  of  damage  also  the  action  is 
brought  too  late,  and  falls  to  be  dismissed.  D.  R. 


Abbrobbn,    20^^   July,    1905. — Having   considered    the    jniy  20,1906. 
causey,  refus^  the  appeal ;   affirms  the  interlocutor  appealed        shwiff 
against,    and    decerns;     finds    the    defender    entitled    to 
additional  expenses.  D.  Crawford. 

Note, — ^This  case  turns  on  the  interpretation  of  section 
1  of  the  Public  Authorities  Protection  Act,  1893,  and  it 
raises  two  questions.  The  first  is  whether  the  Aberdeen 
Harbour  Board  is  a  person  to  whom  the  Act  applies.  The 
enacting  clauses  of  the  statute  are  so  widely  expressed  that, 
taken  literally,  they  would  include  commercial  undertakings 
acting  under  parliamentary  powers,  such  as  railways.  It 
is  settled  by  a  consensus  of  judicial  opinion  that  such  an  inter- 
pretation is  inadmissible,  and  that  the  literal  terms  of  the 
Act  must  be  corrected  by  taking  into  view  the  title  which 
declares  its  object ;  and  in  the  case  of  The  Attorney -General  v 
Proprietors  of  Margate  Pier  and  Harbour  it  was  held  that 
the  Act  was  xK>t  applicable  to  a  harbour  authority,  part  of 
whose  functions  was  to  earn  and  pay  dividends  to  share- 
holders. The  question  is  whether  there  is  any  similar  or 
other  reason  for  excluding  the  defenders  from  the  benefit 
of  the  Act,  which  in  its  literal  terms  applies  to  them.  The 
constitution  of  the  Aberdeen  Harbour  Board  and  the  powers  ^  j 
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AnKDUHSBiuL  and  duties  conferred  and  imposed  upon  the  Commissioners  by 
^'iuSrtiSf* ''  ^^^  ^^  Parliament  are  summarised  in  the  Sheriflf-Substitute's 
comraii^oDera.  ^^^^e,  and  I  need  not  repeat  them.  The  constitution  is 
Jniy loTiaoft.  wholly  representative — representative  of  the  public — and  its 
siieriff  powers  and  duties  (I  might  add  to  those  enumerated  by  the 
Sheriflf-Substitute,  the  employment  of  a  police  force  and  levy- 
ing water  rates)  are  of  an  important  public  kind,  without 
any  object  of  private  interest  or  profit.  In  my  opinion 
such  a  body  falls  just  as  clearly  within  the  spirit  and  inten- 
•  tion  of  the  Act  as  it  certainly  does  within  its  literal  terma. 
I  agree  with  the  decision  which  the  Sheriff -Substitute 
has  come  to,  and  I  both  agree  with  and  have  derived  much 
assistance  from  his  comments  on  the  decided  cases.  But 
I  ihink  that  he  states  the  question  for  decision  in  a  form 
which  makes  it  appear  more  difficult  than  it  really  is.  He 
says,  '•  The  point  raised  is  not  directly  settled  by  authority 
in  Scotland,  and  is  an  important  one  (Christie  v  Glasgow 
Corporation^  31st  May,  1899,  Lord  President's  opinion). 
In  England  various  similar  cases  have  been  decided,  but 
the  particular  point  which  is  here  raised  has  not  in  my  view 
been  settled."  Later  on  he  observes  that  if  Lord  Low's 
judgment  in  Christie^s  case  had  been  affirmed  it  would  be 
an  authority  exactly  in  point,  but  that  in  the  Inner  House 
the  question  was  reserved.  Now,  the  question  reserved  in 
Christie's  case  was  whether  the  Act  of  1893  applies  to  private 
persons  upon  whom  a  statutory  obligation  i&  imposed,  in  that 
case  proprietors  of  a  church  who  had  neglected  to  repair 
a  pavement.  That  question  was  left  open,  and  is  undecided, 
and  I  express  no  opinion  upon  it.  But  it  is  n^  the  present 
question.  The  defenders  cannot  reasonably  be  described  as 
a  private  person  or  individual.  The  question  is  whether 
a  body — I  should  call  it  a  public  body — ^with  the  constitution 
and  functions  that  that  Board  possesses,  is  within  the  pur- 
view of  the  Act,  or  whether  it  is  confined  to  municipal  bodies, 
such  as  Town  and  County  Councils,  or  other  units  of  local 
government  acting  under  public  and  general  statutes.  As 
I  have  indicated,  according  to  my  reading  of  the  statute, 
including  both  the  full  title  and  the  short  title,  the  defenders 
are  a  body  and  a  person  coming  within  its  language  and  its 
intentions.  An  important  confirmation  of  that  view  may 
be  derived  from  the  language  of  the  IcMiger  title.  The 
object  is  stated  to  be  "  to  generalise  and  amend  certain 
statutory  provisions  for  the  protection  of  persons  acting  in 
the  execution  of  statutory  and  other  public  duties."  In  its 
purpose,  therefore,  the  Act  partakes  of  the  nature  of  a  con- 
solidation Act.  Now,  one  step  in  carrying  that  out  is  that 
the  Harbour  Act,  1814,  is  repealed.  That  Act  gave  the  same 
protection  to  the  harbour  authorities  of  the  United  Kingdom 
as  this  Act  gives  to  the  legal  persons  to  whom  it  applies, 
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and  the  intention  was  not  to  take  away  that  privilege,  but  abiedbmbhibb. 
to  generalise  and  amend  the  enactments  regarding  it.  The  ^'^iSrtien** 
point  was  not  very  fully  argued,  but  I  am  inclined  to  think  oomlJtofSJe™. 
that,  taken  alone,  it  affords  a  sufficient  ground  of  judgment.      jaiyloTuofi. 

In  my  opinion,  however,  the  question  is  not  open.  I  sheriff 
shall  refer  briefly  to  a  few  of  the  cases.  First  there  is 
Markey  v  The  Tolworth  Isolation  Hospital,  There  the 
governing  body  of  a  hospital  was  constituted  by  representa- 
tives from  the  neighbouring  urban  authorities.  Their  par- 
liamentary authority  was  an  Act  confirming  an  order  of  the 
Local  Government  Board.  It  makes  no  difference,  in  my 
opinion,  that  a  Government  department  were  the  promoters 
of  the  Act,  which  is  not  a  public  and  general,  but  a  local  and 
personal,  Act.  The  point  to  be  looked  at  is  not  the  pro- 
moters, but  the  constitution  and  functions  of  the  body 
created  by  the  Act,  and,  according  to  that  test,  the  defenders 
seem  to  me  to  have  at  least  as  good  a  title  to  be  included 
within  the  Act  as  the  Tolworth  Board.  The  case  of  "  The 
YdnUy^  if  the  Sheriff-Substitute  has  rightly  understood  tlie 
view  of  the  Appeal  Court,  as  I  think  he  has,  is  also  a  prece- 
dent. The  case  of  Connolli/y  in  which  Lord  Kincaimey  held 
the  managers  of  a  reformatory  to  be  a  public  authority 
under  the  Act,  is  greatly  a  fortiori  of  the  present  case.  But 
the  case  most  exactly  in  point  is  Williams  v  Mersey  Docks 
and  Harbour  Board,  11th  April,  1905,  21  T.L.R.  397.  The 
Mersey  Harbour  Acts  have  been  put  into  process.  The 
constitution  of  the  Harbour  Board  is  similar  to  that  of  the 
Aberdeen  Board.  I  cannot  find  any  distinction  between  them 
in  favour  of  the  former.  In  that  case  it  was  admitted  that 
the  defendants  were  a  public  authority  in  the  sense  of  the 
Act,  and  I  think  the  most  probable  reason  for  the  admission 
is  that  it  was  considered  to  be  hopeless  to  deny  it. 

The  second  point  raised  relates  only  to  the  first  conclusion 
of  the  summons  for  £252.  To  that  extent  this  is  an  action 
of  relief.  The  pursuers  did  not  maintain  before  me  the 
contention  that  there  was  a  continuance  of  injuiy  or  damage 
in  the  sense  of  the  section.  But  they  argued  that,  so  far 
as  the  action  is  one  of  relief,  the  six  months  began  to  run 
not  from  the  default  but  from  the  damage  they  suffered, 
that  is,  the  institution  of  the  actions  from  which  they  seek 
relief.  At  the  hearing  I  thought  the  argument  required 
attention,  because  it  may  easily  happen  that  the  actions 
from  which  relief  is  claimed  are  not  raised  till  after  the 
lapse  of  six  months  from  the  default.  That  involves  a 
hardship,  and  possibly  in  this,  as  in  other  respects^  the  Act 
might  have  been  better  drafted,  without  taking  away  the 
six  months'  privilege  so  far  as  it  is  equitable.  But  the 
language  of  the  Act  is  clear.  The  default  is  the  point  from 
which  the  six  months  runs.  D.  C, 
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ABiKDMRBBiRK.        Abbrdbbn,    Qtk  OctobeT,    1905. — Having    heard    parties' 

^''Affinieen"  Procurators  on  the  notes  of  objections  for  the  pursuers  and 

coJISfiiSIeri.  defenders  reepectively  to  the  Auditor's  report  on   the  de- 

oct^ioos.     fenders*  account  of  expenses,  and  having  considered  the  same 

and  the  said  account  of  expenses,  together  with  the  process, 

repels  the  objections  stated  by  the  pursuers^  and  sustains 

the  objections  stated  by  the  defenders  to  the  said  Auditor's 

report ;    quoad    ultra    approves    of    the    said    report,    and 

therefore  decerns  against  the  pursuers  for  payment  to  the 

defenders  of  the  sum  of  £63  Is.  9d.  sterling,  being  the  talced 

amount  of  the  said  account,  as  varied  by  this  interlocutor; 

finds  no  expenses  due  to  or  by  either  party  in  respect  of  the 

said  notes  of  objection,  and  decerns. 

Dun"-  Robertson. 
Note. — The  accounts  here  are  being  taxed  as  between 
agent  and  client.  That  being  soj  it  seems  to  me  out  of  the 
question  to  suggest  that  the  agent  was  not  entitled,  if, 
indeed,  he  was  not  bound  for  the  safety  of  his  client,  to 
take  precognitions  before  completing  his  defences.  On  the 
matter  of  the  copying  I  have  consulted  the  Auditor  as  to  the 
practice.  With  reference  to  the  defenders*  objections,  there 
was  a  meeting  of  parties  before  me,  and  there  was  an  under- 
standing that  it  would  be  a  reasonable  thing  that  the  de- 
fenders* agent  should  be  present  at  the  proof  in  the  original 
action.  There  was  no  agreement  of  parties  come  to,  but 
that  was  the  understanding.  Apart  from  this,  I  think  it  was 
a  reasonable  exercise  of  the  defenders'  agent's  discretion  to 
attend  this  proof  in  his  clients'  interest.  If  this  case  had 
gone  otherwise,  in  all  probability  the  agents  so  attending 
would  have  saved  the  necessity  for  a  second  proof. 

D.  R. 
For  pursuers— Mr.  A.  T.  Cruickshank  (Measni.  Brandeb  A; 

Cbuickshank),  Aberdeen. 
For  defenders — Mr.  L.  Mackinnon,  Aberdeen. 


No.  64. 
Lahaeksbisb. 

Glasgow 

Parish  Oouncll  r 

Lorenso. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Glasgow  Pabish  Council,   Complainers ;    Piagentini 

LoBEKZO,  Respondent, 

Aliens  Act,  1905 — Expulsion  order — Complaint  and 
procedure. — ^Form  of  complaint  by  a  Parish  Council 
and  procedure  thereon  for  obtaining  Sherififs  certi- 
ficate applicable  to  alien  pauper  lunatic,  preparatory 
to  expulsion  order  under  sec.  3  (1)  of  the  Aliens 
Act  of  1905. 

•    The  complaint  in  this  case  was  in  the  following 
terms :  — 

Under  the  Summary  Jurisdiction  (Scotland)  Acta,   1864 
and  1881,  and  the  Criminal  Procedure  (Scotland)  Act,  1887. 
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Unto  the  Honourable  the  Sheriff  of  the  county  of  Lanark,   lamamshim. 
at  Glasgow,  the  complaint  of  the  Parish  Council  of  p^S'lgSS^Jcii » 
the  parish  of  Glasgow,  incorporated  by  the  Local       i^«o- 
Government   (Scotland)     Act,     1894,     266    George 
Street,  Glasgow, 
Humbly  sheweth — ^That  Piagentini  Lorenzo  is  an  alien, 
seventeeD  years  of  age,  and  was  born  at  Castiglione,  Gar- 
fagniana.  Province  of  Massa  Carrara,  in  Italy ;  and  that  he 
has  no  dependants: 

That  he  last  entered  the  United  Kingdom  within  twelve 
months  of  the  date  of  this  complaint,  viz.,  in  July,  1905,  and 
thereafter  he  resided  at  46  Park  Street,  Kinning  Park : 

That  on  8th  December,  1905,  the  said  Piagentini  Lorenzo 
was  apprehended  by  the  Glasgow  Police  on  a  criminal 
charge,  and,  after  emitting  a  declaration,  was  committed  to 
Duke  Street  Prison,  Glasgow,  in  the  parish  of  Glasgow, 
to  await  his  trial ;  that,  while  there,  he  contracted  pneumonia, 
and  on  7th  February,  1906,  he  was  removed  to  the  Eastern 
District  Hospital  of  the  complainers^  on  your  lordship's 
warrant  under  sec.  72  of  the  Act  23  &  24  Vict.  cap.  105, 
where  he  was  found  to  be  mentally  deranged,  and  on  12th 
February,  1906,  he  was  transferred  to  the  mental  depart- 
ment of  said  hospital,  where  he  remained  until  13th  March 
af  termentioned : 

That  on  28th  February,  1906,  the  complainers  received 
intimation  through  James  Neil  Hart,  the  procurator-fiscal 
of  Court,  that  the  Crown  were  to  proceed  against  the  said 
Piagentini  Lorenzo  as  a  dangerous  lunatic  under  sec.  15  of 
the  Lunacy  (Scotland)  Act>  1862,  and  he  required  the  com- 
plainers in  terms  of  last-mentioned  Act  to  make  due  arrange- 
ments for  the  safe  custody  of  the  said  lunatic,  which  was 
done  on  12th  March,  1906  : 

That  on  13th  March,  1906,  the  said  Piagentini  Lorenzo 
was  certified  to  be  a  lunatic,  conform  to  certificates  on  soul 
and  conscience  by  John  Carswell,  M.D.,  and  John  Forrest 
Weston,  M.B.,  Ch.B.,  and  that  on  said  last-mentioned  date 
the  said  Piagentini  Lorenzo  became  chargeable  as  a  pauper 
to  the  complainers'  parkh  through  his  lunacy,  and  was 
removed  to  their  asylum  at  Woodilee,  Lenzie,  where  he  still 

That  the  parochial  relief  received  by  the  said  Piagentini 
Lorenzo  was  so  received  by  him  within  three  months  of  the 
time  when  this  complaint  was  commenced,  and  was  such  as 
disqualifies  a  person  for  the  parliamentary  franchise. 

May  it  therefore  please  your  lordship  to  grant  a  certi- 
ficate addressed  to  the  Secretary  for  Scotland  under 
sec.  3,  sub-sec.  1  (6)  (1),  in  terms  of  the  Act  of 
Adjournal  for  regulating  the  procedure  in  Scotland 
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Lorenxo. 


March  M,  1808. 

Bherift 
Mackbhiii. 


April  8. 1908. 
Sheriff 

MACCK5IIB. 


under  the  Aliens  Act,  1905,  dated  at  Edinburgh, 
let  February,  1906,  certifying  the  name, 
nationality,  and  age  of  the  said  Piagentini  Lorenzo, 
the  date  when  he  last  entered  the  United  Kingdom, 
and  that  within  three  months  of  the  date  of  the 
commencement  of  this  complaint  he  has  received 
such  parochial  relief  from  the  complainers  aa  dis- 
qualifies for  the  parliamentary  franchise;  or  to 
do  further  or  otherwise  in  the  premises  as  to  your 
lordship  shall  seem  meet. 

According  to  justice,  kc, 
Robt.   Lamond,  procurator  for  complainers, 
163  West  George  Street,  Glasgow. 
The       interlocutor.       of       the       Sheriff-Substitute 
(Mackenzie)  was  as  follows:  — 

Glasgow,  2ith  March,  1906.— The  Sheriff-Substitute, 
having  considered  the  foregoing  complaint,  appoints  a  copy 
thereof  and  of  this  deliverance  to  be  served  upon  the  therein- 
designed  Piagentini  Lorenzo,  and  grants  warrant  to  cite  him 
to  appear  personally  to  answer  thereto  within  the  Sheriff- 
Substitute's  Chambers,  Room  No.  34,  County  Buildings,  70 
Hutcheson  Street,  Glasgow,  on  Tuesday,  27th  March  current, 
at  eleven  o'clock  forenoon,  with  certification,  and  also  to 
cite  witnesses  or  havers  for  both  parties  for  all  diets  in  the 
cause;  and  nominates  Mr.  James  Anderson,  writer,  430 
Argyle  Street,  Glasgow,  one  of  the  agents  presently  acting 
for  the  poor,  to  appear  at  said  diet  and  act  for  the  said 
Piagentini  Lorenzo.  A.  O.  M.  Mackenzib. 

At  the  diet  on  27th  March  evidence  was  first  led  to 
show  that  the  respondent  was  incapable  of  instructing 
a  defence,  and  proof  was  then  led  in  support  of  the 
application.  After  hearing  parties'  procurators  the 
Sheriff-Substitute  adjourned  the  diet  to  2nd  April. 
When  the  case  was  called  on  2nd  April, 

The  Sheriff-Substitute  said  that  he  had  considered  the 
question  of  the  construction  of  sec.  3,  sub-sec.  1  (h)  (1),  of 
the  Aliens  Act,  1905.  At  firat  he  had  felt  some  difficulty 
as  to  the  meaning  of  the  words  "  such  parochial  relief  as 
disqualifies  a  person  for  the  parliamentary  franchise."  The 
use  of  the  word  "  such,"  of  course,  implied  that  there  was  a 
kind  of  parochial  relief  which  did  not  disqualify  for  the 
franchise;  but  he  was  satisfied  that  the  implied  referemce 
was  to  medical  relief,  which,  under  the  Medical  Relief  Dis- 
qualification Removal  Act,  1885,  did  not  disqualify  for  the 
franchise.  That  was  not  the  kind  of  relief  which  had  been 
afforded  to  the  respondent,  who  had  been  maintained  at  the 
public  expense  as  a  pauper  lunatic.       He  was,  accordingly, 
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satisfied  that   the  relief  afforded  to  a  pauper  lunatic   was   LAXAAnHni. 
such  parochial  relief  as  disqualified  for  the  franchise,  and,  p^rfS^ndiw 
therefore,   that  the  respondent's  case  fell  within   the  scope       LorCTio. 
of  sec.   3,  sub-sec.    1   (b)  (1),  of  the  Act.     He   accordingly     ApHUiooe. 
granted  the  certificate  craved.  Maockriib. 

The  Sheriff  thereafter  granted  a  certificate,  with 
schedule,  according  to  the  second  form  appended  to  the 
Act  of  Adjournal  of  let  February,  1906,  and  a  certified 
copy  of  this  certificate  was  subsequently  forwarded  to 
the  Secretary  for  Scotland. 

For  complainers— Mr.  Robbrt  Lamond,  Glasgow. 

For  respondent — Mr.  Jambs  Anderson,  Glasgow. 


SHERIFF  COURT  OF  FIFESHIRE. 

The  Fniversity  Court  of  the   TJniversity  of  St.     No.  65. 
Andrews,     Petitioners     and     Appellants;      The     fiimmim. 
Presbytery    of    St.    Andrews,    Defenders    and  ui5ve4?t^jr'oJSrt 
Respondents.  ^s^^^^S.'!' 

Church  —  Manse  —  Glebe  —  Designation  —  Kirk  lands 
mortified  to  university — "  Incorporate  acres  " — 
1663,  cap.  21 — Ecclesiastical  Buildings  and  Glebes 
Act,  1868. — Held  that  church  lands  mortified  to  a 
uniYersity  are  liable  to  be  designated  for  a  manse 
and  glebe  primo  loco.  Held  further,  that  to 
obtain  the  exemption  from  designation  of  "  incor- 
porate acres"  by  notice  of  1663,  cap.  21,  lands 
in  a  town  must  be  shown  to  be  built  upon  or  laid 
out  in  gardens,  and  other  lands  near  the  kirk  must 
have  been  offered  in  their  stead. 

The  following  interlocutor  and  note  by  the  SherifE- 
Substitute  (Armour)  sufficiently  explain  the  case :  — 

Cupar,  2\st  March,  1905. — The  Sheriff -Substitute,  March  21.  looaw 
having:  considered  the  cause,  finds  that  admittedly  ih^  sheriff  armoui. 
respondent,  the  minister  of  the  parish  of  St  Leonard's,  is 
entitled  to  a  manse  and  glebe;  finds  that  there  are  kirk 
lands  in  convenient  proximity  to  the  new  church  of  St. 
Leonard's  suitable  and  available  for  designation  as  sites  for 
the  manse  and  glebe  of  the  said  parish ;  finds  that  the 
petitioners  have  failed  to  show  that  thebe  lands  are  exempt 
from  designation,  either  as  having  been  mortified  to  the 
University  of  St.  Andrews,  or  as  "  incorporate  acres,"  or 
otherwise ;  finds  that,  having  due  regard  to  the  situation  and 
description  of  the  foresaid  lands  and  the  rights  and  interests 
of  all  parties  concerned,  the  most  suitable  land  for  the  site 
of  a  manse  and  glebe  is  the  portion  coloured  purple  and 
marked  "  middle  shade  "  on  the  plan  No.  7  of  process,  and, 
if  necessary,  to  supplement  it,  part  of  the  adjoining  portion 
coloured  green  and  marked  "  Toll  Park  "  on  the  same  plan ; 
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FirnHiu.     with  these  findings  remits  to  Mr.  David  Storrar,  architect 

vSi^^tycSat  ^^^  ^^^^  surveyor,  Cupar,  to  inspect  and  measure  off  four 

*s^S5rew».''  ^^^  a  ^^^  acres  (Scots)  of  the  said  portion  or  portions  of 

Marchir.  1W6.  l^^d,  commencing  at  the  western  boundary  of  the  portion 

sheriffAKMocE.  marked  "  middle  shade,"  and  to  define  the  boundaries  of  the 

ground    so    measured   off,   and  to  report  quam  primvm; 

meantime  continues  the  cause.  S.  B.  Armour. 

Note. — In  1827  the  then  minister  of  St.  Leonard's  parish 
applied  to  the  Presbytery  of  St.  Andrews  to  have  a  glebe 
designed  to  him.  The  application  was  opposed  by  the 
United  College  of  St.  Andrews,  then  the  chief  heritor,  on 
two  grounds — (1)  that  St.  Leonard's  was  not  a  proper  parish 
church,  and  (2)  that  the  lands  of  the  United  College  were 
exempt  from  the  claim  for  a  glebe  under  their  charters. 
Eventually,  however,  the  application  was  sustained,  and  in 
1829  a  glebe  was  designed  (see  Nicoll  and  Others  v  Hunter^ 
1829,  7  S.  479).  The  minister  never  entered  into  possession 
of  the  glebe,  but  accepted  instead  an  annual  pajrment  from 
the  United  College.  In  1854  it  was  thought  desirable  to 
excamb  the  lands  so  designed,  which  were  favourably  situated 
for  feuing,  for  other  land  belonging  to  the  United  College. 
At  that  date  the  minister  and  Presbytery  had  no  power  to 
feu,  and  were  content  to  make  the  exchange.  A  contract  of 
excambion  was  accordingly  executed  between  the  then 
minister,  with  the  approval  of  the  Presbytery  and  the  United 
College,  under  which  two  pieces  of  ground,  called  Cocks 
Haugh  and  Toll  Park,  were  given  in  exchange  for  the  former 
glebe.  The  old  arrangement  continued  ;  the  minister  never 
took  possession  of  the  glebe,  but  contented  himself  with>  an 
annual  payment  in  lieu  thereof.  Annual  payments  were 
made  by  the  University  Court  of  St.  Andrews  (the  statutory 
successor  of  the  United  College)  and  by  other  heritors  "  in 
lieu  of  manse  and  glebe"  down  to  Martinmas,  1902.  In 
1903  the  minister  of  St.  Leonard's  raised  an  action  against 
the  University  Court,  in  which  he  sought  to  have  it  declared 
that  the  lands  last  referred  to  were  the  glebe  of  the  parish, 
and  to  have  the  University  ordained  to  remove  therefrom.  It 
was  held  by  the  Second  Division  of  the  Court  of  Session,  6  F. 
1903,  that  this  action  was  excluded  by  the  operation  of  the 
positive  prescription,  in  respect  that  for  forty  years  prior  to 
its  date  the  University  had  possessed  the  lands  in  question 
on  a  competent  title. 

In  these  circumstance*  the  minister  of  St.  Leonard's 
applied  in  1904  to  the  Presbytery  of  St.  Andrews  to  have 
a  site  for  a  manse  (including  offices  and  garden),  a  glebe,  and 
minister's  grass  designed  for  him,  and  after  sundry  pro- 
cedure befoi^  the  Presbytery,  the  petitioners  have  removed 
the  proceedings  into  this  Court  under  sec.  3  of  the  Ecclesias- 
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tical  Buildings  and  Glebes  (Scotland)  Act,  1868.       The  first     viw^am. 
step  apparently  is  to  fix  a  site  for  the  manse  and  glebe,  xjiSyenifS^'oolrt 
but  this  is  a  step  attended  with  some  difficulty  owing  to  *B?^n5iwt' 
the  objections  urged  by  the  petitioners  to  designing  a  site  MarchlT,  i906. 
out  of  the  lands  near  the  church.       The  land  available  for  shoriffAucovK 
designation  as  a  glebe  consists  of  (1)  the  lands  of  Rathelpie, 
lying  in  close  proximity  to  the  new  church  of  St.  Leonard's. 
These  landa  are  kirk  lands,  and  belong  to  the  Uniyersity 
Court  of  the  University  of  St.  Andrews  as  in  right  of  the 
College  of  St.  Leonard's,  either  as  superior,  where  the  lands 
have  been  feued  out,  or  as  still  holding  the  lands  them- 
selves;   (2)  the  lands  of  Kenly,   situated  about  four  miles 
from  the  new  church  of  St.  Leonard's,  which  are  also  kirk 
lands,  and  also  belong  to  the  University  Court  as  now  in 
right  of  St.  Leonard's  College,  to  which  they  formerly  be- 
longed;  (3)  the  lands  of  Peekie  and  Peekie  Mill,  situated 
about  four  miles  from  the  new  church  of  St.  Leonard's,  and 
belonging  to  the  City  of  Glasgow   Educational  Endowment 
Board  and  the   trustees  of   the  late  Mr.   William   Duncan 
respectively.       These  are  temporal  lands. 

One  of  the  leading  requirements — perhaps  the  leading 
requirement — in  the  statutory  provisions  as  to  glebes  ia  that 
the  glebe  shall  be  in  close  and  convenient  proximity  to  the 
church  or  manse.  All  the  Acts,  both  of  the  sixteenth  and 
seventeenth  centuries,  are  clear  and  emphatic  upon  this  point. 
It  is  perhaps  open  to  doubt  whether  temporal  lands  can  be 
designed  at  all  (see  observations  by  Lord  M'Laren  in 
Heritors  of  Arbroath  v  Minister,  1883,  20  S.L.R.  781,  785). 
In  any  case  it  would  seem  that  temporal  lands  cannot  be 
designed  where  there  are  kirk  lands  in  the  parish  (The 
Magistrates  of  Montrose  v  Scott,  1832,  10  S.  211).  Accord- 
ingly, both  in  respect  of  their  proximity  to  the  church  and 
their  character  as  kirk  lands^  the  lands  of  Rathelpie  are 
clearly  liable  to  designation  before  the  others,  apart  from 
the  objections  to  be  immediately  referred  to.  The  heritors 
state  that  they  offered  a  glebe  out  of  the  lands  of  Kenly, 
which  was  refused  by  the  Presbytery,  but  I  understand  this 
offer  has  now  been  withdrawn,  and  that  the  objections  are 
held  to  apply  equally  to  the  lands  of  Rathelpie  and  Kenly. 

The  first  objection  to  the  designation  of  a  glebe  out  of 
the  lands  of  Rathelpie,  and  also  Kenly,  is  that  these  lands, 
"  being  kirk  lands  mortified  to  the  University  of  St.  Andrews, 
are  liable  to  be  designated  for  such  only  ultimo  loco.**  The 
objection  is  founded  upon  the  Act  1644,  cap.  31,  passed 
during  the  time  of  the  Rebellion,  which,  though  formally 
rescinded  by  the  Act  1661,  cap.  15,  has  been  assumed  to 
be  still  operative  as  to  some  of  its  provisions.  The  exemp- 
tion as  to  mortified  lands  seems,  however,  not  to  have  been 
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Pifuinu.     revived,  as  appears  from  the  case  of  The  Magistrates  of  Mon- 

vS^erMjOouxi  ^'*^*  ^  Scott,  supra.      Accordingly,  Duncan  (Parochial  Law, 

"s^SSSSi'  ed.  1903,  p.  444)  states  that  "  church  lands  mortified  to  the 

Marvhli,  1906.   pious  uses  mentioned  (universities,  schools,  or  hospitals)  have 

sherUTAEMoum.  frequently  been  regarded  very  much  in  the  same  light  as 

ordinary  church  lands."       If  the  lands  of  Rathelpie  are  to 

be  regarded  as  ordinary  church  lands,  they  are  clearly  liable 

to   designation,    not    ultimo    loco,    but   primo    loco.         As 

Duncan  points  out  (p.   444),  although  it  was  found  in  the 

second   Kingsbarns  case   {Minister   of  Kingsharns,  v  Hay^ 

1799,  M.  Glebe,  App.   II.),  that  church  lands  belonging  to 

St.  Andi^ews  College  were  liable  only  after  priora'  and  bishops* 

lands,  still  they  were  held  liable  before,  and  not,  as  the  Act 

of  1644,  cap.  31,  provides,  only  after  temporal  lands. 

The  second  objection  stated  by  the  appellants  (plea  2) 
is  that  ''  the  whole  pieces  of  land  at  St.  Andrews  in  con- 
venient proximity  to  the  new  church  of  St.  Leonard's  {i.e.^ 
at  Rathelpie),  alleged  to  be  suitable  and  available  for  desig- 
nation as  sites  for  glebe  and  minister's  grass,  are  *  incor- 
porate acres,'  and  are  exempt  from  liability  to  deeignation 
for  such  purposes."  This  objection  is  founded  on  the 
Act  1663,  cap.  21,  of  which  the  only  operative  provision 
applicable  to  glebes  proper  is  in  the  following  terms :  — **  And 
because  several  kirks  have  no  glebes  as  yet  designed  to 
them,  it  is  hereby  specially  provided  that  in  all  designations 
of  glebes,  incorporate  acres  in  village  or  town,  where  the 
heritor  hath  houses  and  gardens,  the  same  shall  not  be 
designed,  he  always  giving  other  lands  nearest  to  the  kiii:." 
It  is  a  matter  of  extreme  difficulty  to  ascertain  definitely 
at  this  period  what  is  the  precise  meaning  of  the  torm 
"  incorporate  acres."  The  appellants  contend  that  the  term 
should  receive  its  strict  interpretation  (see  Duncan,  p.  10), 
and  they  claim  exemption  for  the  lands  of  Rathelpie  and 
Eenly,  (1)  as  being  acres  incorporate  within  the  existing 
municipal  boundary  of  the  royal  burgh  of  St.  Andrews  (in 
the  case  of  Rathelpie);  (2)  as  belonging  to  a  corporation, 
viz.,  the  University  Court  of  the  University  of  St.  Andrews; 
or  (3)  as  being  themselves  "incorporate,"  r.e.,  incorporated 
with  the  University  in  virtue  of  certain  charters  and  statutes 
which  are  referred  to.  They  found  on  the  case  of  Bruce 
and  Others  v  Carstairs,  1826,  4  S.  626,  and  particularly  on 
the  observations  of  the  Lord  President  (Hope)  and  Lord 
Balgray.  The  main  question  for  decision  in  that  case  was 
whether  two  acres  of  land  which  the  Presbytery  had  included 
in  designing  a  grass  glebe  for  the  parish  of  Anstruther 
Wester  were  grass  lands  or  arable.  These  pleas  were  also 
stated,  viz.,  that  they  were  "  incorporate  acres,"  and  exempt 
as  having  been  mortified  to  the  use  of  institutions  falling 
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under  the  description  of  hospitals  mentioned  in  the  statute  fifwhibb. 
1644,  cap.  27.  It  was  stated  that  the  two  acres  were  un^^f^f^^ 
situated  within  the  boundaries  of  a  royal  burgh,  and  be-  "JJl^^J^' 
longed  in  part  to  the  kirk  session  of  the  parish  and  in  part  MMchU,  i«o6. 
to  a  friendly  society  called  the  Trades  Box  Society  of  sherirrAEMouE. 
Anstruther  Easter,  which  was  incorporated  in  1701.  The 
Lord  Ordinary  held  that  the  two  acres  were  arable,  and  it 
was  really  unnecessary  to  decide  the  point  a«  to  "incor- 
porate acres."  He  went  on,  however,  to  hold  that  "they 
have  been  mortified  for  pious  purposes,  and  that  they  fall 
within  the  exception  of  the  statute  as  to  mortified  lands  and 
'incorporate  acres.'"  This  was  affirmed  (so  the  report 
bears)  by  the  First  Division.  The  decision  that  the  land 
was  exempt  from  designation  under  the  Act  of  1644  as 
mortified  to  a  hospital  can  scarcely  be  reconciled  with  the 
decision  in  The  Ma-gistrates  of  Montrose  v  Seott^  stipra,  and 
the  decision  that  the  lands  were  exempt  as  falling  under  the 
description  of  "  incorporate  acres  "  seems  never  to  have  been 
recognised  as  authoritative.  In  Uie  Inner  House  only  two 
of  the  judges  referred  to  the  latter  point.  Lord  Balgray 
is  reported  to  have  expressed  the  view  that  lands  must  be 
incorporate  themselves  before  they  could  be  recognised  as 
"incorporate  acres,"  and  the  Lord  President  that  tiiey  must 
be  situated  within  and  form  part  of  a  royal  burgh.  These 
opinions  were  not  necessary  for  the  decision  of  the  case, 
and  were  it  not  that  the  Lord  Ordinary's  findings  on  the 
point  are  stated  to  have  been  affirmed,  they  might  fairly 
be  described  as  obiter  dicta.  It  is  a  curious  and 
perhaps  ominous  circumstance  that  the  reporter  makes  no 
mention  of  the  statute  1663,  cap.  21,  having  been  referred 
to.  In  his  note  of  the  authorities  referred  to  he  mentions 
the  Act  1649,  cap.  45,  alone.  This  possibly  supplies  a 
key  to  the  whole  difficulty.  The  Act  of  1649,  in  providing 
for  new  glebes  being  designed  where  the  old  ones  were  far 
distant  from  the  manse,  contains  these  words — "  Excepting 
always  and  exeeming  villages  and  incorporate  acres  lying 
nearer  the  manse  tlian  the  old  gleibs,  which  are  not  liable 
to  any  designation  of  a  gleib  or  any  part  thereof."  The 
words  of  the  later  Act  of  1663  have  already  been  given, 
and  it  will  be  seen  that  they  qualify  the  exemption  very 
considerably.  Under  the  Act  of  1663  the  heritor,  to  secure 
exemption,  must  show  (1)  that  the  laud  falls  under  the  term 
"  incorporate  acres,"  whatever  that  may  mean ;  (2)  that  it 
is  in  a  village  or  town ;  (3)  that  it  has  been  built  on  or  laid 
out  as  garden  ground ;  and  (4)  the  heritor  must  give  "  other 
lands  nearest  to  the  kirk."  One  has  a  strong  suspicion  that 
the  Act  of  1663  was  never  brought  under  the  notice  of  the 
Court  in  Bruce  v  Carstairs,  and,  in  any  case,  the  decision 
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FiFBBHiM.  does  not  seem  to  have  been  recognised  as  very  authoritative. 
unlve^TtTCourt  ^^^^^  ^  Carstairg  was  decided  in  1826,  and  three  yearti 
""stASSrewii?'  ^^*^^  *^®  ^^^  minister  of  the  parish  of  St.  Leonard's  applied 
MarehlT.  1C06.  ^^^  ^  glebe  and  manse,  as  already  stated.  The  United 
sheriiTAaMoua.  College  of  St.  Andrews,  aa  chief  heritor,  resisted  <»  two 
grounds — (1)  that  St.  Leonard's  was  not  a  proper  parish 
church,  and  (2)  that  the  college  lands  {i.e.,  the  lands  of 
Rathelpie,  <fec.)  were  exempt  under  the  terms  of  the  college 
charters.  Both  these  objections  were  repelled,  and  the 
glebe  was  designed  out  of  these  same  lands  of  Rathelpie, 
which  are  now  said  to  be  exempt  as  "  incorporate  acres " 
(see  Nicoll  and  Others  v  Hunter,  1829,  7  S.  479).  The 
college  was  represented  by  so  distinguished  a  specialist  on 
parochial  and  ecclesiastical  law  as  Sir  J.  Connell ;  the 
decision  in  Bruce  v  Carstairs,  relating  to  a  neighbouring 
parish,  was  but  three  years  old ;  and  yet  the  plea  of  "  incor- 
porate acres  "  was  not  even  stated.  It  is  difficult  to  resist 
the  inference  that  the  plea  was  considered  unstateable, 
having  due  regard  to  the  carefully  guarded  provisions  of 
the  Act  1663,  cap.  21,  as  distinguished  from  the  compre- 
hensive terms  of  the  earlier  statute  of  1649  (see  also  Cook  v 
Auchtergovan,  1636,  M.  5150,  and  Minister  of  Kingsharns 
V  Hay  and  Others,  1779,  M.,  Glebe,  App.  II.).  Neither 
Duncan  nor  Dunlop  gives  a  very  definite  opinion  as  to  the 
meaning  of  the  term  "  incorporate  acres."  They  both, 
however,  apparently  consider  that  in  order  to  obtain  ex- 
emption a  heritor  must  not  only  show  that  his  land  is  built 
on  or  laid  out  as  garden  ground,  but  also  that  he  must 
offer  "other  lands  nearest  the  kirk"  (Duncan,  ed.  1903, 
p.  447  et  seq,y  and  Dunlop,  2nd  ed.,  p.  111). 

I  have  accordingly  come  to  the  conclusion,  thougb  not 
without  hesitation  owing  to  the  obscurity  cast  over  the 
question  by  the  report  of  Bruce  v  Carstairs,  that,  in  order 
to  satisfy  the  express  terms  of  the  statute  1663,  cap.  21,  the 
appellants  must  show  that  the  lands  at  Rathelpie,  out  of 
which  the  designation  is  proposed,  is  built  upon,  or  at  least 
laid  out  in  gardens,  and  further,  that  they  must  offer  "  other 
lands  nearest  the  kirk,"  before  they  can  successfully  claim 
exemption.  There  is  no  suggestion  that  the  land  is  being 
used  for  such  purposes,  and  no  offer  is  made  such  as  the 
statute  requires.  It  appears  to  me,  therefore,  that  I  have 
no  alternative  but  to  disregard  the  objections  stated  for  the 
petitioners,  and  design  a  site  for  a  manse  and  glebe  out  of 
the  lands  of  Rathelpie  adjacent  to  the  new  church. 

The  part  marked  ''  middle  shade  "  on  the  plan  No.  7  of 
process  has  been  selected  (1)  because  of  its  proximity  to  the 
church,  and  (2)  because  it  is  good  arable  land,  which,  though 
it  may  be  feued  at  some  future  time,  is  not  actually  feued 
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at  the  present  moment.       There  is  appareotly  same  doubt     fifmhiki. 
as  to  its  size,  but  if  the  plan  referred  to  be  correct,  it  is  unlvenJt^/cJSrt 
almost  exactly  four  and  a  half  acres  (Scots),  which  is  perhaps  •£  aS^^' 
an  additional  reason  for  its  selection.  MarchiT.wofi. 

I  have  not  dealt  with  the  question  of  "  minister's  grass,"  gherifrARMooH. 
as  I  understand  this  can  be  adjusted  between  the  parties  on 
getting  a  decision  on  the  main  question.  S.  B.  A. 

This  interlocutor  was  appealed  to  the  Teind  Court, 
but  the  appeal  wa^  subsequently  withdrawn,  and  the 
Sheriff-Substitute's  judgment  was  acquiesced  in. 
For  the  heritors— Mr.  J.  L.  Macphebson,  St.  Andrews. 
For  the  presbytery—Rev.  Dr.  Baxter,  Cameron,  Presbytery 

clerk. 
For  the  minister— Mr.  Robert  Still,  Dandee. 


SHERIFF  COURT  OF  STIRLINGSHIRE, 

County  Council  of  Stielingshiee,  Petitioners;   The     No.  66. 
Magisteates  of  Geangemouth,  Respondents,  btielihobbiri. 

Burgh — Extension  of  boundaries — Compensation  to  ^^ll^^nv^ 
county — Interest — ^The  boundaries  of  a  burgh  SSSSSwih! 
having  been  extended  so  a&  to  include  part  of  the  — 
adjoining  county,  and  the  county  haying  applied  for 
adjustment  of  its  financial  claims  against  the  burgh 
consequent  thereon,  held  (1)  that  compensation 
could  not  be  given  for  mere  loss  of  rating  area; 
(2)  that  compensation  was  exigible,  in  respect  of  a 
hospital  and  county  offices,  to  the  extent  that  the 
county  was  prejudiced  by  the  transference  of  the 
area  now  annexed  to  the  burgh ;  (3)  that  no  suffi- 
cient ground  had  been  shown  for  awarding  com- 
pensation in  respect  of  the  salaries  of  certain 
officials ;  and  (4)  that  interest  should  be  awarded 
at  3J  per  cent,  from  the  date  of  the  Act  confirming 
the  Order. 

In  1905  the  burgh  of  Grangemouth  obtained  an 
extension  of  its  boundaries  under  a  Provisional  Order, 
and  the  County  Council  of  Stirlingshire  having  applied 
to  the  Sheriff  (Lees),  as  arbiter  under  the  Burgh  Police 
Act  of  1903  and  the  Local  Government  Act  of  1889,  for 
an  adjustment  of  their  financial  claims  against  the 
burgh  in  respect  of  the  extension,  he  made  the 
following  award :  — 

Stirling,  Wth  June,  1906. — Having  considered  the  cause,  June  ii.  iwg. 
assesses  the  sum  to  be  paid  as  compensation  in  terms  of  sheriff  um. 
sec.  96  of  the  Burgh  Police  Act  of  1903  by  the  respondents, 
the  Provost,  Magistrates,  and  Councillors  of  the  burgh  of 
Grangemouth,  to  the  petitioners,  the  County  Council  of 
Stirlingshire,  in  respect  of  the  extension  of  the  boundaries 
of  said  burgh  so  as  to  include  certain  parts  of  the  county, 
at  the  sum  of  £763  IBs.  lid.  J.  M.  Lbbs.     /^^^^T^ 
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STiBtiKGSBiRi.  Note. — The  boundaries  of  the  burgh  of  Grangemoutii  wwe 
jriIiSSS2*f?'  extended  last  yiear  by  a  Provisional  Order,  which  was  subse- 
GiSSlSSStSl  q"®^tly  confirmed  by  Act  of  Parliament,  passed  on  30th 
JunelTiawi.  June,  1905,  and  the  County  Council  have  now  applied  for 
sheriflNLBKs.  adjustment  of  their  financial  claims  against  the  burgh  in 
respect  of  the  transference  of  part  of  its  rating  area  to  the 
burgh.  The  Burgh  Police  Act  of  190*3  provides  that  this 
adjustment  may  be  applied  for  within  a  year  after  the  eiten- 
8ion  has  taken  place,  and  the  matters  to  be  considered  in 
making  this  adjustment  are  detailed  in  sec.  50  of  the  Local 
Government  Act  of  1889.  Prewimably  the  same  principles 
apply  in  authorising  an  extension  whether  it  is  made  by  the 
Sheriff  under  the  Police  Acts  or,  as  in  this  caae,  through  the 
medium  of  a  Provisional  Order. 

Now,  in  revising  the  boundaries  of  a  burgh  the  Legis- 
lature have  directed  the  Sheriff  to  take  into  consideration 
the  character  of  the  district  proposed  to  bo  transferred  from 
the  county  to  the  burgh,  and  whether  the  area  has  become 
burghal,  and  "ought  to  form  part  of  the  bui^gh."  I  pre- 
sume, therefore,  the  Provisional  Order  tribunal  was  satisfied 
that  the  transferred  area  had  become  burghal,  and  ought  to 
form  part  of  the  burgh.  If  this  area,  therefore,  ought  from 
its  character  now  to  form  part  of  the  burgh,  I  cannot  give 
compensation  to  the  county  for  the  mere  loss  of  part  of  its 
rating  area.  If  a  district  pays  money  it  also  costs  money ; 
and  it  is  even  conceivable  that  a  district  might  be  costing 
more  than  it  paid,  and  that  thus  financially  it  would  be  an 
actual  gain  to  the  county  to  have  the  district  transferred  to 
the  burgh.  But  it  could  not  be  suggested  that  for  the 
transference  of  that  area  the  county  was  to  pay  compensation 
to  the  burgh. 

It  is,  however,  a  different  matter  where  the  county  has 
made  outlays  or  incurred  debts  or  undertaken  continuing 
liabilities  of  which  the  transferred  area  ought  to  pay  ita 
share ;  and  it  would  be  inequitable  if  by  transference  to  the 
burgh  it  could  escape  this  payment.  On  the  contrary,  it 
takes  this  liability  with  it  on  its  union  with  the  burgh^  and 
the  whole  burgh  becomes  liable  to  discharge  it.  It  would 
not  be  fair  that  the  rest  of  the  county  should  bear  both  its 
own  share  of  the  debts  and  liabilities  incurred  for  their  joint 
behoof  and  also  the  share  of  the  transferred  area.  It  must 
^  be  ascertained  how  far  the  county  is  prejudiced  in  these 
respects  by  the  transference,  and  so  far  as  they  are  mat^al 
hinc  inde,  the  balance  of  compensation  must  be  struck. 

The  principle  is  thus  expressed  by  the  Glasgow  Boundary 
Commissioners  at  page  44  of  their  Report  in  1888 — "  Where 
an  administrative  and  rating  body  has,  on  the  faith  of  the 
maintenance  of  its   integrity,   undertaken  obligations  from 
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which  it  can  not  recede,  eiUier  in  respect  of  debt  aflFecting  flniLiiiosHiM. 
buildings  or  the  salaries  of  its  officials,  it  is  equitable  that,  ^'^TiShfre"^*' 
if  a  portion  of  its  rating  area  is  taken  from  it,  the  authority    "'  ' '        ' 
to  which  such  portion  is  given  should  pay  reasonable  com- 
pensation during  the  continuance  of  these  obligations,  in  so 
far  as  they  are  in  excess  of  the  requirements  of  the  diminished 
area." 

The  question  that  then  arises  is,  how  is  the  amount  of 
compensation  payable  for  immunity  from  these  debts  and 
liabilities  to  be  determined?  The  County  Council  say,  by 
the  rule  of  three,  that  the  debts  and  liabilities  are  to  be 
apportioned  according  to  the  relative  amount  of  the  valuation 
of  the  whole  county  or  district  and  of  the  area  transferred 
from  it  to  the  burgh.  To  this  the  burgh  replies  that  if 
Parliament  had  so  intended  it  could  easily  have  said  so,  and 
that  it  would  be  inequitable  to  make  the  burgh,  on  behalf 
of  the  transferred  area,  pay  for  any  subject  from  which  it 
will  cease  to  receive  any  share  of  the  benefits  yielded  by  that 
subject.  To  this  I  think  must  be  added  the  qualification, 
that  from  such  subject  the  county  will  in  future  enjoy 
an  enhanced  benefit. 

AH  relevaxit  equitable  considerations  must,  I  think,  be 
kept  in  view  in  settling  the  financial  adjustment  here  in 
question.  And,  as  supporting  this  contention  of  the  burgh, 
it  ought  perhaps  not  to  be  overlooked  that  the  Legislature 
seem  to  have  intended  more  prominence  to  be  given  to  such 
considerations  than  a  Court  of  law  might  in  generial  give, 
for  it  provides  that  the  Sheriff,  when  making  this  adjust- 
meat,  shall  be  deemed  to  be  a  single  arbiter  within  the 
meaning  of  the  Lands  Clauses  Acts,  and  the  provisions  of 
those  Acts  with  respect  to  an  arbitration  shall  apply. 

Passing  now  to  the  claim  and  the  contentions  of  parties, 
the  claim  for  the  county  is  distributed  under  seven  heads. 
The  first  is  a  claim  in  respect  of  the  road  debt,  and  parties 
have  eventually  agreed  that  the  share  effeiring  to  the  trans- 
ferred area  is  to  be  taken  at  ^103  1 9s.  3d. 

The  second  head  of  the  claim  is  for  £163  8s.  6d.  in  respect 
of  the  District  Fever  Hospital,  as  the  proportion  effeiring 
according  to  the  relative  valuations  of  the  whole  district 
and  the  transferred  area.  The  burgh  replies  that  in  future 
the  hospital  will  not  have  to  receive  any  patients  from  the 
transferred  area,  and  that  this  immunity  is  worth  .£163, 
but  that  if  it  has  to  pay  this  sum  the  right  should  be 
reserved  to  it  of  sending  in  patients  from  the  reserved  area. 
As  the  burgh  has  its  own  hospital,  it  seems  undesirable  to 
perpetuate  such  an  obligation  as  to  patients,  and  the  trans- 
ferred area  could  not  continue  to  send  in  patients  unless  it 
also  continued  to  pay  its  proportion  of  the  amount  annually 
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Stiuiroshmb.  required  for  their  nursing  and  support  and  for  the  oncost 
"^SSnShS^t^^'e^P^nseB  of  the  hospital. 
GnmgSS^th!         '^^  <^ebt,  I  presume,  was  chiefly  incurred  for  the  erection 
JanenTisQe.    and  equipment  of  the  hospital  and  for  the  price  of  the  ground 
BbeiiiLin.     on  which  it  is  built.       Now,  if  the  burgh  paid  in  full  the 
sum  claimed  it  is  at  once  obvious  that  it  would  require  a 
large* rebate  for  the  value  of  the  stone,  lime,  furnishings, 
and  ground  for  which  it  was  thus  paying,  but  which  it  was 
leaving  to  the  dbunty;   and  doubtlese,  also,  a  small  part  ol 
the  assessment   hitherto   paid   annually  by   the  transferred 
area  will  Have  gone  towards  -  diminishing  the  original  debt. 
.  On  the  other  hand,  the  cotmty  urges  that  if  it  had  known  it 
was  going  to  lose  part  of  its  area  it  need  not  have  built  so 
large  a  hospital.       Giving  due  weight  to  these  various  con- 
siderations, I  think  a  sum  of  £S0  is  a  sufficient  award  to 
make  under  this  head  of  the  claim. 

Tlie  next  head  is  a  claim  for  the  proportion  effeiring  to 
the  transferred  area  of  the  debt  incurred  for  the  construc- 
tion of  a  certain  road  and  bridge.  Parties  have  agreed  to 
fix  this  at  £19  6s.  6d. 

The  fourth  item  of  the  petitioners'  claim  is  for  the  pro- 
portion effeiring  to  the  transferred  area,  according  to  valua- 
tion, of  the  debt  incurred  in  connection  with  the  erection 
of  the  Eastern  District  Offices  in  Falkirk.  These  offices 
were  erected  shortly  before  the  confirmation  of  the  Provi- 
sional Order,  and  if  the  respondents  pay  the  £193  58.  2d. 
claimed,  it  is  obvious  that  they  will  have  contributed  to 
that  extent  for  buildings  from  which  the  transferred  area 
has  derived  little  or  no  benefit  in  the  past,  and  will  derive 
none  in  the  future,  and  that  the  portion  of  the  fabric,  fur- 
nishings, and  ground  for  which  they  pay  will  remain  with 
those  who  receive  the  payment.  Subject  to  what  I  have 
already  said  in  regard  to  item  two,  I  think  a  sum  of  £65, 
or  about  a  third  of  the  claim,  is  in  this  instance  sufficient 
compensation. 

The  fifth  head  of  the  petitioners'  claim  is  for  the  sum  of 
£208  158.  "as  compensation  for  the  loss  of  areas  formerly 
assessable  for  the  purpose  of  the  salaries  payable  to  the 
officials  of  the  Eastern  District  of  the  county."  The 
salaries  of  these  officials,  namely,  the  medical  officer,  sanitary 
inspectors,  district  clerk,  and  district  road  surveyor,  so  far 
as  borne  by  the  county,  amount  to  £862,  and  the  proportion 
effeiriug  to  the  transferred  area  is,  according  to  valuation, 
£20  17s.  6d.,  or  about  2^  per  cent.  This  sum  capitalised 
at  ten  years'  purchase  constitutes  the  sum  claimed. 

The  respondents  maintain  that  as  the  latter  two  officials 
hold  office  at  the  pleasure  of  the  County  Council,  and  as  the 
former  two  are  removeable  with  the  sanction  of  the  Local 
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GoYernment  Board,  the  petitioners  have  no  claim  unless  for  btieiismhim. 
the  year  1905,  seeing  that  tljey  conld  diminish  the  salaries  ^^^Smkv^ 
of  these  officials  or  dismiss  them.  This  contention  has  3,^2S^tS! 
been  rejected  in  various  English  cases,  and  it  was  not  sus-  jooeiTiMw. 
tained  by  Uie  Glasgow  Boundary  Commissioners,  as  shown  sheriffLBia. 
in  the  passage  above  quoted.  That  important  expression 
of  c^inion  is,  as  it  appears  to  me,  of  indisputable  soundtkees, 
and  the  only  question  for  consideration  is  whether  the  official 
staff  and  salaries  "are  in  excess  of  the  diminished  area" 
remaining  of  the  Eastern  District  of  the  comity.  No  doubt 
the  transference  of  this  area  from  the  county  to -the  burgh 
will  slightly  decrease  the  amount  of  work  cast  on  the  officials 
in  question,  and  thus  possibly  defer  the  grant  of  an  increase 
in  the  salaries  of  some  of  them,  and  so  benefit  the  county 
financially  to  a  small  extent.  But  the  material  question  is 
whether  it  can  be  said  that  the  county  would  have  given 
smaller  salaries  to  any  of  these  officials  if  at  the  dates  of 
their  respective  appointments  the  area  now  transferred  had 
not  been  a  part  of  the  county.  On  this  point  parties  were 
naturally  unable  to  give  any  conclusive  information.  Hav- 
ing regard,  however,  (1)  to  the  explanations  furnished  to  me 
as  to  the  character  of  the  transferred  area  and  its  popula- 
tion, and  (2)  to  the  fact  that  two-thirds  of  the  claim  arise 
from  the  salaries  of  £250  and  £300  given  to  two  of  the 
officials,  I  am  not  inclined  to  think  that  the  presence  or 
absence  of  the  transferred  area  appreciably  affected  the 
round  sums  given  as  the  salaries  in  question.  I  therefore 
reject  this  head  of  the  claim  in  toto. 

The  sixth  item  is  a  claim  of  £385  lis.  lid.  for  the  value 
of  pipes  laid  by  the  County  Council  within  the  transferred 
area.  For  this  liability  is  admitted.  And  it  is  also 
admitted  for  the  sum  of  £77  18s.  9d.  claimed  as  one-fourth 
of  the  assessments  that  the  County  Council  would  have  levied 
between  Whitsunday,  1905,  and  Whitsunday,  1906,  in  the 
transferred  area. 

Lastly,  there  is  the  claim  of  interest  at  4  per  cent,  on 
all  the  sums  awarded  save  the  last  one.  Now,  as  regards 
interest,  it  is  to  be  kept  in  view  that  there  is  no  room  for 
penal  interest.  The  money  has  not  been  wrongfully  with- 
held. This  is  an  adjustment  of  financial  claims,  and  most 
of  these  claims  are  for  payment  of  a  share  of  a  debt  carrying 
in  each  case  its  own  fixed  interest.  These  rates  are,  as  I 
understand,  not  quite  uniform,  and  in  some  cases  include 
a  small  contribution  towards  repayment.  And  one  claim 
which  is  admitted  for  an  amount  that  constitutes  half  of  the 
total  compensation  awarded  is  for  the  value  of  the  pipes 
acquired  by  the  burgh  along  with  the  transferred  area,  and  is 
thus  practically  a  price  paid  for  goods  purchased.      It  seems 
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STiRLiBMBiftB.  to  lue  OH  the  whole  that  a  reasonable  solution  is  to  allow 

^sffiSlSSKS  •"*'  ^J  P®^  ^^^^'  interest  on  the  total  award,  other,  of  course, 

oiSSjSiS^th!   ^^^"  *^®  1»8*^  item,  as  from  the  date  of  the  Provisional  Order 

junelTwoe.    becoming  law.       This  interest,  amounting  to  £22  2s.  6d.,  I 

sheiiirLMa    hsLYe  probably,  in  accordance  with  Carmtckad  ▼  Galedoman 

Raihvayy  8  M.  (H.L.)  119,  to  include  in  the  award. 

I  wish  only  in  conclusion  to  express  my  sense  of  the  aid 
I  have  received  in  disposing  of  this  novel  and  somewhat  im- 
portant question  "from  the  ability  and  fairness  with  which 
the  discussion  was  conducted  on  both  sides. 

J.  M.  L. 

For  petitioners— Mr.  Patrick  Welsh,  county  clerk,  Stirling. 
For  respondents—Mr.  J.  P.  Mackenzie,  town-clerk,  Grange- 
mouth. 
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SHERIFF  COyRT  OF   MIDLOTHIAN. 

Alexander  George  Burgess  and  Others,  Petitioners; 
Charles  Waldie  and  Another,  Respondents. 
Election  —  School  board  —  Petition  to  unseat  — 
Relevancy, — Circumstances  in  which  a  petition  to 
find  two  candidatos-  for  service  on  a  school  board 
guilty,  by  themselves  or  one  of  them  or  their 
agents,  of  corrupt  practices  at  the  election,  and 
disqualified  under  the  Corrupt  Practices  Act  of 
1890,  was  held  irrelevant. 

The  following  interlocutor  of  the  Sheriff-Principal 
(Maconochie)  fully  explains  the  points  at  issue:  — 

Edinburgh,  lUh  May,  1906. — The  Sheriff,  having  heard 
counsel  for  the  petitioners  and  for  the  respondents,  and 
having  considered  the  petition,  sustains  the  seoond  plea  in 
law  for  the  respondent,  Charles  Waldie,  and  dismisses  the 
petition  so  far  as  it  is  directed  against  him ;  and  in  respect 
of  the  note  for  the  respondent,  David  Waters  Gunn,  No.  7 
of  process,  and  of  the  above  findings,  finds  it  unnecessary  to 
proceed  further  in  the  petition  so  far  as  it  is  directed  against 
him,  and  dismisses  the  same;  finds  the  petitioners  liable  to 
the  said  respondent,  Charles  Waldie,  in  the  expenses  of 
process,  kc,  C.  C.  Maconochib. 

Xote. — This  petition  is  presented  at  the  instance  of  four 
persons,  qualified  to  vote  at  the  election  for  the  School 
Board  for  the  parish  of  Cramond,  against  Mr.  Waldie,  S.S.C., 
and  Mr.  Gunn,  farmer,  Craigcrook,  Blackball,  who  were  can- 
didates to  serve  as  members  of  the  School  Board  of  that 
parish.  The  prayer  of  the  petition  concludes  (first)  for  a 
finding  that  the  respondents  have  been  guilty  '*  themselves, 
or  one  or  other  of  them,  and  also  by  themselves,  or  one  or 
other  of  them,  or  their  or  his  agents,  of  corrupt  or  illegal 
practices  in  reference  to  their  alleged   election,"  and   that 
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they  or  one  or  other  or  both  of  them  are  subject  to  the 
disqualificatioM  provided  by  the  Corrupt  and  Illegal  Prac- 
tices Act,  1890,  "  and  that  their  election,  as  aforesaid,  and 
return  to  the  said  School  Board  were  and  are  null  and 
void";  and  (second)  "further  or  otherwise,"  for  a  finding 
that  "  the  illegal  practices  committed  in  reference  to  the  said 
election  for  the  purpose  of  promoting  the  election  of  the 
respondents  as  candidates  at  that  election  so  extensively 
prevailed  that  they  may  be  reasonably  BuppdSed  to  have 
affected  the  result  of  that  election,"  with  the  result  that  the 
election  of  the  respondents  should  be  declared  null  and  void. 
I  may  say  at  once  that  there  is  not  one  word  in  the  conde- 
scendence to  afford  any  ground  for  a  fipding  in  terms  of  the 
second  conclusion,  and  that  no  argument  was  addressed  to 
me  upon  it.       I  therefore  do  not  consider  it  further. 

The  first  conclusion  requirefi  mqre  consideration.  The 
Act  of  Sederunt  of  8th  November,  1890,  which  regulates  the 
procediure  in  petitions  such  as  this,  provides  that  "election 
petitions  shall  be  in  the  form  of  a  petition  in  the  ordinary 
Sheriff  Courts  with  condescendence  and  note  of  pleas 
annexed."  Now,  one  of  the  first  requisites  in  an  ordinary 
condescendence  is  that  it  shall  set  forth  facte  which^  if  true, 
would  entitle  the  Court  to  grant  the  prayer  of  the  petition 
that  is  under  consideration — ^that  is,  here,  to  subject  the 
respondents  to  the  disqualifications  provided  by  the  Act, 
and  to  declare  their  election  null  and  void.  It  is,  to  say  the 
least  of  it,  strange  that  it  is  nowhere  stated  ae  matter  of 
fact  that  the  respondents  were  elected  members  of  the  Board  ; 
it  is  stated  that  they  were  candidates  for  election,  but  I  am 
asked  to  render  null  and  void  an  "  alleged "  election  of 
which  I  have  no  proof,  or  even  averment  in  fact.  This 
omission  might  almost  be  held,  were  the  matter  not  one 
of  great  public  importance,  to  be  fatal  to  the  whole  of  the 
prayer.  I  do  not,  however,  proceed  altogether  upon  it,  but 
it  is  important  as  an  example  of  the  slipshod  way  in  which 
the  petitioners  have  gone  about  this  serious  matter  in  their 
capacity  of  defenders  of  the  purity  of  election. 

The  respondent  maintains  (plea  1)  that  the  petition  is 
"  incompetent."  I  cannot  go  so  far  as  that,  looking  to  the 
34Ui  section  of  the  Act,  though  I  think  that  it  is  so 
irrelevantly  stated  that  the  result  must  be  the  same  as  if 
that  plea  were  sustained.  Sec.  34  enacts  that  "  two  or  more 
candidates  may  be  made  respondents  to  the  same  petition, 
and  their  cases  may  be  tried  at  the  same  time,  but  for  the 
purposes  of  this  Act  the  petition  shall  be  deemed  to  be  a 
separate  petition  against  each  respondent."  Now,  it  seems 
to  me  that  that  provision  was  passed  in  order  to  save 
petitioners  and  respondents  expense  and,  I  may  add,  to  save 
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MiDwiniAH.    the  tim©   of  the  Court.       For  example,   where  facta   are 
^wSdS.Ac''    oon^naon  to  all  the  reapondenta  they  need  not  under  that 
May  mTism.    section  be  tried  twice  over  in  separate  petitiona,  but  I  do  not 
Bhi^ff       ^or  a  moment  think  that  the  intention  of  the  Legialature  was 
to  do  away  with  the  necessity  of  the  petitioner  giving  notiee 
to  the  individual  respondents  of  the  cases  which  they  respec- 
tively have  to  meet.       In  this  petition  there  is  not  a  hint 
from  banning  to  end  that  the  two  respondents  were  acting 
in  concert  and  were  in  a  conspiracy  to  carry  out  a  course 
of  corrupt  practices,  but  the  petitioners  seem  to  think  that 
it  is  enough  for  them  to  Bay  that  at  some  time  some  one 
illegally  used  a  room  in  a  public-house  for  election  purposes, 
or  illegally  gave  somebody  a  drink,  and  that  the  person  who 
did  these  things  was  either  the  one  respondent  or  the  other, 
or  both,  or  "  their  agent."      If  corrupt  practices  are  proved, 
I  need  hardly  say  that  the  results  are  in  the  highest  decree 
penal,  and  are  most  serious  to  the  future  of  the  guilty  party 
as  a  public  man  and  as  a  citizen  and  to  his  purse,  and  I 
am  clearly  of  opinion  that  any  one  accused  of  such  practices 
is  absolutely  entitled  to  know  clearly  and  precisely  what  ho 
individually  is  charged  with  having  done.       There  being  no 
concert  or  conspiracy  here  charged,  if  Mr.  Waldie  were  alone 
found  guilty  of  the  practices  averred  with  a  view  to  obtaining 
his  own  election  it  would  not  make  Mr.  Gunn  in  any  way 
liable,  while  if  Mr.  Gunn  alone  were  found  guilty  Mr.  Waldie 
would  necessarily  escape.       It  is,  I  think,  quite  legitimate 
to  point  out  that  here  there  were  fourteen  candidates,  and 
if  this  petition  were  held  to  be  relevant  it  would  have  been 
competent  in  another  petition  for  a  single  qualified  voter  to 
say  that  a  hundred  or  more  electors  had  been  treated  or 
bribed  by  each  of  the  fourteen  candidates,  or  by  all  of  them, 
or  by  their  agents.     I  cannot  hold  that  (especially  in  a  most 
serious  matter  of  this  kind)  that  is  a  fair  position  in  which 
to  place  respondents,  whether  there  be  only  two  or  fourteen 
or  more.     Each  man  must  know  what  he  is  charged  with, 
though  his  case  will  be  heard  at  the  same  time  as  that  of 
others  charged  with  like  offences. 

Before  leaving  the  prayer  I  would  point  out  further 
that  it  is  quite  evident  that  the  petitioners  are  trying  to 
bring  in  as  wide  a  range  of  evidence  as  possible,  in  ignorance 
or  attempting  to  hide  what  their  real  case,  if  such  there  be^ 
is ;  for  they  state  in  the  prayer  that  the  respondents  *'  by 
themselves,  or  one  or  other,  or  both  of  them,"  or  "  their 
or  his  agents,"  are  guilty  of  corrupt  or  illegal  practices. 
According  to  that  each  respondent  has  to  meet  an  ill-de6ned 
case  (1)  against  himself  individually  for  all  the  acts  charged ; 
(2)  against  him  and  the  other  respondent  jointly ;  (3)  against 
his  own   agent;    and   (4)  against  his  own   and   the  other 
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respondent's  agents  acting  together.  The  averments  of 
fact  in  a  case  of  such  a  fishing  nature  must,  I  think,  be 
scrutinised  with  great  caution. 

Turning,  th^i,  to  the  condescendencei,  we  find,  in  the 
first  place,  that,  with  the  exception  of  condescendence  6,  all 
the  acts  charged  are  stated  to  have  been  done  hj  "one  or 
other  or  both"  of  the  respondenta.  That  to  my  mind  is 
not  sufficient  noticei  The  case,  in  the  absence  of  an  aver- 
ment of  concert^  ought  to  be  clearly  defined  agaiuE^  each 
respondent.  This  objection  applies  to  the  whole  of  the 
petitioners'  averments,  with  the  exception  to  which  I  have 
alluded.  But  the  objections  to  the  condescendence  do  not 
end  there,  and  as  the  statements  are  not  long,  I  shall,  as 
shortly  as  possiblei,  go  over  them.  Condescendence  1  simply 
states  who  the  pe4;itioners  and  respondents  are,  and  that  the 
latter  "  were  both,  inter  alia,  candidates  at  said  election." 
Condescendence  2  seems  quite  irrelevant,  but  in  the  last 
clause  I  may  mention  that  the  petitioners  drag  in  the  name 
of  a  third  person,  and  state  that  the  respondents  and  he 
were  "among  those"  who  were  adverse  to  some  project  of 
which  I  presume  the  petitioners  were  in  favour.  It  is  not 
stated  whether  all  the  remaining  eleven  candidates  were  in 
favour  of  it  or  not.  In  condescendence  3  the  petitioners 
state  that  "  the  respondents  did  not  hire  or  use  any  committee 
rooms  other  than  a  room  "  in  Twiss's  public-house.  This  is, 
of  course,  not  an  averment  that  they  did  hire  or  use  Twiss's 
room  as  a  committee  room,  though  it  may  be  meant  as  such, 
but  it  is  more  important  to  notice  that  there  is  no  averment 
that  the  respondents  had  a  joint  committee  or  separate 
committees  at  all,  or  as  to  the  time  at  which  the  room  was 
used  as  a  committee  room.  It  may  for  all  that  is  stated  in 
this  condescendence  have  been  before  either  of  the 
respondents  declared  his  candidature.  The  same  conde- 
scendence then  goes  on  to  state  that  one  or  other  of  the 
respondents  "with  Twiss's  approval  used  his  room  as  an 
accommodation  for  their  committee,  or  for  meetings  for  the 
pronK)tion  of  their  election."  Now,  that  is  not  necessarily 
an  averment  of  use  of  the  room  "  as  a  committee  room." 
Assuming  that  there  was  a  committee  or  committees,  the 
members  of  it  or  of  them  may  have  met  at  another  house 
and  used  the  room  in  question  as  an  accommodation,  for 
example,  for  putting  their  hats  and  coats  in  ;  but,  further,  the 
respondents  are  said  to  have  used  it  for  that  use,  "  or  for 
meetings  for  the  promotion  of  their  election.  This  they 
did  personally."  It  is  not  said  that  these  were  meetings 
of  electors ;  the  meetings  may  have  been  merely  consultations 
between  the  two  candidates,  but,  again,  I  am  of  opinion  that 
the  respondents  are  entitled  to  know  which  of  the  two  acts 
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they  are  charged  with,  and  I  cannot  hold  that  there  i»  in 
that  whole  condescendence  a  statement  of  a  corrupt  practice 
such  as  tiie  respondents  are  bound  to  meet,  or,  indeed,  could 
be  expected  to  be  able  to  meet.  Finally,  I  may  point  out 
that,  so  far  as  this  condesoeoidence  is  concerned,  it  is  not 
even  stated  that  what  the  respondents  did  was  contrary  to 
the  statute.  The  petitioners  themselves  do  not  appear  to 
think  that  so  far  the  case  was  relevant,  as  they  go  on  to 
state  in  condescendence  4  that  the  respondents  were  guilty 
of  illegal  practices  "  in  respect  that  they  together  or 
separately  on  "  three  specified  evenings,  "  or  one  or  more 
of  these  evenings  .  .  .  used  said  licensed  premises 
.  .  .  for  the  purpose  of  promoting  or  prociu*ing  their 
election,  or  the  election  of  either  or  both  of  them  at  said 
election."  Here  it  is  not  said,  as  I  think  is  necessary,  that 
the  premises  were  used  "  as  a  committee  room  or  for  holding 
a  meeting  "  (sec.  20  of  the  Act  of  1890).  It  is  not  said 
on  which  of  the  specified  dates  either  respondent  used  the 
premises,  or  whether  they  used  them  at  the  same  time  or 
separately.  It  is  not  said  that  any  one  else  was  in  the 
room  with  them  when  they  used  the  room,  and,  so  far  as  I  can 
see,  it  would  have  been  no  offence  if  they  themselves  had 
written  letters  asking  for  votes  in  that  room.  But,  then,  it  is 
said  that  ^'  meetings  of  electors,  or  to  which  electors  were 
invited  by  the  respondents,  or  one  or  other  of  them,  were 
held  for  said  purpose,  or  in  connection  with  said  election,  in 
said  premises.''  Now,  if  electors  held  meetings  there  without 
invitation  from  either  of  the  respondents,  the  respondents 
cannot  be  held  responsible.  There  is  nothing  to  show 
whether  the  meetings  said  to  have  been  convened  by  the 
respondents  were  joint  meetings,  or  separate  meetings  called 
by  each  respondent ;  it  is  not  said  on  what  dates  the  meetings 
were  held,  as  it  is  not  said  that  meetings  were  held  there 
on  the  evenings  specified  earlier  in  the  article,  and  no  other 
date  is  mentioned,  and,  finally,  in  my  opinion  the 
refspondents  are  entitled  to  know  which  of  the  alternative 
cases  they  have  to  meet  respectively  or  jointly. 

Passing  now  to  the  charges  of  treating  in  condescendence 
5,  I  may  point  out  that  it  is  with  reference  to  these  charges 
that  the  first  hint  is  given  of  agency,  though  the  prayer 
is  applicable  to  all  the  acts.  It  is  said  that  the 
respondents  or  one  or  other  or  both  of  them  were  "  on  one 
or  more  of  said  occasions  guilty  of  treating,"  in  respect 
that  "  they,  by  themselves  or  others  acting  for  them,  sup- 
plied intoxicating  liquor  to  one  or  more  of"  five  named 
persons.  Now,  if  I  am  right  in  what  I  have  said  as  to 
condescendence  4,  there  is  no  specific  averment  as  to  the 
dates  of  the  alleged  acts;   they  may  have  taken  place  at 
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any  time.  It  is  not  said  that  any  one  besides  the  respondents, 
or  one  or  other  of  them,  was  present  on  14th,  17th,  or  23rd 
March,  and  no  specification  is  given  as  to  the  dates  of  the  meet- 
ings convened  by  the  respondents  or  otherwise  held ;  but, 
what  is  more  important,  it  is  not  said  that  the  liquor  was 
given  with  the  intention  of  influencing  the  votes  of  the  per- 
sons treated.  It  is  necessary,  in  my  opinion,  that  that  should 
be  averred,  there  being  many  occasions  on  which  drink  may 
be  given  to  an  elector  by  a  candidate  during  an  election  which 
would  not  constitute  an  offence  under  the  Act  (see  J.  Carr 
in  the  Norwich  case,  O'M.  and  Hard.,  Election  Cases,  4  p. 
84  at  p.  91).  Lastly,  it  is  not  said  whose  agent  it  was  (if, 
indeed,  "  acting  for  them "  can  be  held  to  aver  agency 
relevantly)  who  treated  the  five  men,  if  it  was  not  the  two 
candidates  themselves  who  did  so,  and  the  name  of  the  agent 
is  not  mentioned.  The  same  remarks  apply  to  the  "  round 
of  liquor"  paid  for  by  James  Mackay.  There  is  no  aver- 
ment whatever  as  to  the  time  or  place  at  which  the  affair 
took  place,  nor  is  it  said  that  the  round  of  liquor  was  given 
for  the  purpose  of  influencing  votee. 

On  thefee  grounds  I  hold  that  the  whole  petition  is 
irrelevant  and  nuist  be  dismissed.  I  cannot  imagine  a  petition 
of  such  grave  public  importance,  or  an  indictment  involving 
such  serious  consequences  to  two  private  persons,  being  drawn 
in  more  vague  and  slipshod  language  than  the  present,  and  I 
certainly  do  not  see  my  way  to  subject  the  respondent  to 
the  difficulty  of  meeting  such  a  nebulous  case  as  is  here 
presented.  It  may  be  right  for  me  to  state  that  the 
petitioners'  counsel  offered  to  amend  condescendence  4  by 
making  the  dates  of  certain  of  the  occurrences  there  averred 
more  specific.  It  was  questioned  by  Mr.  Waldie's  counsel 
whether,  looking  to  the  terms  of  the  Act  and  the  Act  of 
Sedenmt,  the  amendment  could  competently  be  made  at  this 
late-  stage,  but  had  I  thought  that  the  proposed  amendment 
would  have  made  the  whole  petition  or  any  substantive  part 
of  it  relevant  I  should  probably,  looking  to  the  importance 
to  the  public  of  investigation  of  any  allegation  to  the  effect 
that  an  election  has  been  influenced  by  corrupt  practices, 
have  allowed  it.  It  seems  to  me,  however,  only  to  touch 
the  fringe  of  the  question,  and  to  leave  all  the  more  important 
difficulties  standing.  It  was  not  proposed  to  make  any 
other  or  further  amendments  on  the  prayer  or  condescendence, 
so  whether  the  amendment  is  allowed  or  not  seems  to  me 
to  be  of  no  moment 

Thetre  remains  for  consideration  condescendence  6,  which 
only  applies  to  Mr.  Gunn.  Counsel  for  the  petitioner  said 
that  he  would  leave  that  matter  in  my  hands  if  I  sustained 
Mr.  Waldie's  objections,  and  it  appears  to  me  that  the  act 
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charged  is  so  trivial  and  so  eaj^ily  capable  of  explanation, 
that,  even  if  it  were  proved,  tlie  consequences  to  Mr.  Gunn, 
if  any,  would  not  by  any  means  be  serious.  In  the  whole 
circumstances,  therefore,  I  think  that  the  petition  in  its 
entirety  may  be  dismissed,  with  expenses  to  Mr.  Waldie, 
who  alone  defended.  C.  C.  M. 

For  petitioners— Mr.  Crabb  Watt,  K.C,  and  Mr.  W.  T. 
Watson,  advocates,  instructed  by  Mr.  P.  J.  Pukves, 
S.S.C.,  Edinburgh. 
For    defender    Waldie — Mr.    David    Anderson,    advocate, 

instructed  by  Mr.  John  Forgan,  S.S.C,  Edinburgh. 
For   defender   Gunn—Mr.    Norman    Magpherso.^,    S.S.C, 
Edinburgh. 
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SHERIFF  COURT  OF  DUMBARTONSHIRE. 

Rev.  John  Blades,  Petitioner;   Rev.  Martin  Jansen, 

Res2Jondent, 

Election — School  board — Alien — Finality  of  nomination 
— Procedure  on  challenge  of  election, — ^An  alien 
having  been  nominated  for  election  to  a  school 
board,  objection  was  taken  to  his  nomination  but 
was  not  insisted  in.  At  the  election  he  was  de- 
clared to  have  been  elected;  but  one  of  the  un- 
successful candidates  having  challenged  the  validity 
of  his  election,  his  nomination  and  election  were 
held  to  have  been  incompetent,  and  the  first  of  the 
unsuccessful  candidates  was  declared  to  be  a  member 
of  the  school  board. 

The  Rev.  Martin  Jansen,  a  German  subject  resident 
for  many  years  in  this  country,  and  who  had  already 
served  for  six  years  as  a  member  of  Cardross  School 
Board,  was  nominate<l  for  election  for  a  third  term. 
Objection  to  the  validity  of  his  nomination  was  taken, 
but  was  not  pressed,  and  the  returning  officer  accord- 
ingly allowed  his  nomination  to  stand.  At  the  election 
Mr.  Jansen  was  successful,  but  twenty  days  afterwards 
the  validity  of  his  election  was  challenged  by  the  Rev. 
John  Blades,  who  came  first  of  the  two  unsuccessful 
candidates.  It  was  objected  that  the  petition  was 
irrelevant  and  incompetent,  that  the  Sheriff  had  no 
jurisdiction,  that  the  decision  of  the  returning  officer 
was  final,  and  that  the  petitioner,  having  been  a  mem- 
ber of  the  previous  School  Board  with  the  respondent, 
and  having  acted  with  him,  was  barred  personali 
exceptione  from  now  challenging  his  election.  The 
Sheriff  (Lees)  repelled  these  objections,  and  pronounced 
the  following  interlocutor:  — 

Dumbarton,  \Uh  June,  1906. — The  Sheriff,  having  heard 
.parties    procurators  on  their  pleas,  repels  the  pleas  for  the 
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respondent,   the  Reverend   Martin    Jansen,   and   in   respect    ^'^J'^'®"' 

that  he  admits  that  at   the   date  of  his   nomination   and  BtodcsVjanaen. 

election  as  a  member  of  the  School  Board  of  the  parish  of    jan^l^igoe. 

Cardross  in  April,  1906,  he  was  not  a  British  subject,  either    gherifflns. 

by  birth  or  naturalisation,  finds  that  he  was  not  qualified 

in  law  to  be  elected  as  a  member  of  the  said  Board,  and  that 

his  election   as  such  member  was  and  is  accordingly  null 

and  void;     finds    and    declares    that    the    petitioner,   the 

Reverend  John   Blades,   minister  of  Millbum    United   Free 

Church,  Ronton,  ought  in  that  event  to  have  been  returned 

as  elected  a  member  of  said  Board;  finds  and  declares  that 

the  said  John  Blades  is  therefore  now  a  member  of  said 

School  Board  of  the  parish  of  Cardross,  and  is  entitled  to 

act  as  such  member,  and  decerns ;  finds  the  said  respondent 

liable  to  the  petitioner  in  expenses,  kc. ;  further,  finds  the 

said  respondent  liable  in  repayment  to  the  School  Board  of 

the  parish  of  Cardross  of  the  sum  of  12s.  6d.  as  being  the 

expenses  payable  by  them  in  terms  of  sec.  43  of  the  Act 

53  k  54  Vict.  cap.  55.  J.  M.  Lbbs. 

Note, — ^The  respondent  was  nominated  on  6th  April  for 
election  as  a  member  of  Cardross  School  Board,  and  the 
same  day  objection  was  lodged  with  the  returning  officer 
that  the  re«pondent  was  not  a  British  subject.  The  return- 
ing officer  gave  due  notice  of  the  objection,  but  as  it  was 
not  insisted  in  he  allowed  the  respondent's  nomination  to 
stand.  I  do  not  see  how  he  could  do  otherwise,  but  he 
states  he  did  not  decide  as  to  the  respondent's  eligibility 
for  election,  and  it  is  obvious  he  could  not  do  so. 

The  respondent  says  that  he  has  been  seventeen  years  in 
this  country,  that  he  is  on  the  roll  of  voters,  and  that  he 
has  already  served  for  six  years  as  a  member  of  the  Cardross 
School  Board.  Since  the  election  he  has  obtained  letters 
of  naturalisation.  That,  however,  cannot  affect  the  present 
question,  for  the  point  is  not  whether  he  is  now  qualified  to 
be  elected,  but  was  he  qualified  in  April?  Now,  sec.  30 
of  the  Corrupt  Practices  Act  of  1890  provides  that  an  elec- 
tion may  be  questioned  by  an  election  petition  on  various 
grounds.  One  of  these  is  that  the  person  whose  election  is 
impugned  was  at  the  time  of  the  election  disqualified. 

The  respondent,  however,  contends  that  the  present  appli- 
cation is  rendered  incompetent  by  the  provision  in  the  9th 
clause  of  the  General  Order  issued  by  the  Scottish  Education 
Department  on  2nd  October,  1905,  which  provides  that  "  no 
person  shall  be  a  candidate  unless  he  has  been  nominated 
within  the  time  and  in  the  manner  aforesaid.  The  returning 
officer  shall  decide  whether  any  nomination  is  valid,  and  his 
decision  shall  be  final." 

Now,  as  matter  of  fact,  the  respondent  does  not  definitely 
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DuMBAETov-  aver  on  record  that  the  returning  officer  did  decide  as  to  the 
Riadtt'TjAniieii.  '^^^^^^tj  of  his  qualification.  But  more  than  that,  I  think 
juneliTiww.  *^®  respondent  is  seeiking  to  give  the  Order  a  meaning  which 
FheiiffLBBs.  ^^®  words  above  quoted  were  not  intended  to  bear,  and  do 
not  bear.  What  the  returning  officer  decides  is  whether 
each  of  the  candidates  "has  been  nomini^ted  within  the  time 
and  in  the  manner  aforesaid. ' '  Now,  there  are  various  matters 
in  regard  to  a  nomination  to  which  a  returning  officer  must 
apply  his  mind,  and  as  to  which  he  must  decide,  and  that 
whether  or  not  any  objection  is  taken.  For  example, 
whether  the  names  of  the  five  nominators  are  on  the  electoral 
roll ;  whether  the  nomination  paper  bears  to  have  been  duly 
subscribed  by  them ;  whether  it  states  their  Christian  names, 
sumame«,  places  of  abode,  and  their  designations,  and  those 
of  their  nominee ;  and  whether  the  nomination  paper  has 
been  duly  and  timeously  presented.  But  to  say  that  the 
returning  officer  is  to  decide — it  may  be  without  any  suffi- 
cient evidence — ^whether  the  candidate  is  of  ''  lawful  age  and 
not  subject  to  any  legal  incapacity  "  is,  I  think,  on  the  face  of 
it,  ridiculous.  And  if  the  section  must  bear  that  meaning 
its  legality  would  seem  open  to  question  as  taking  away  a 
statutory  right.  I  therefore  cannot  sustain  the  contention 
of  the  respondent  on  this  point.- 

It  is  urged  for  him  in  the  next  place  that  I  have  no  juris- 
diction in  the  case.  If  this  means  that  I  have  no  power 
to  dispose  of  a  dispute  as  to  an  election,  the  plea  is  negatived 
by  the  statute  itself,  for  it  expressly  authorises  me  to  dispose 
of  such  questions ;  while  if  it  means  that  the  jiuisdiction  of 
the  Court  is  ousted  by  the  Order  of  the  Education  Depart- 
ment, I  have  already  stated  that  that  is  a  contention  with 
which  I  cannot  agree. 

The  respondent  also  pleads  that  as  for  six  years  he  has 
already  served  as  a  member  of  the  Cardross  School  Board 
along  with  the  petitioner  without  challenge,  the  latter  is 
barred  per^onali  exceptione  from  questioning  the  validity  of 
the  respondent's  election.  In  such  circumstances  the  present 
challenge  may  be  very  ungracious,  but  it  is,  I  fear,  impossible 
to  hold  that  it  is  excluded.  The  respondent's  obvious  course 
was  to  get  letters  of  naturalisation  before  the  election,  and 
not  wait  till  after  it. 

These  pleas  being  out  of  the  way,  the  point  that  arises 
for  consideration  is  one  of  procedure.  The  re«pondent 
admits  that  in  April  he  was  not  a  British  subject.  He  was 
therefore  ineligible  for  election  to  a  British  corporate  office. 
In  these  circumstances  I  do  not  see  what  object  is  to  be 
served  by  appointing  a  diet  for  the  trial  of  a  cause  at  which 
there  is  nothing  to  try.  There  are  no  allegations  of  corrupt 
or   illegal    practices   requiring   to  be   investigated,    and   no 
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avenuents  that  there  are  any  votes  which  ought  to  be  set    ^^^^' 
aside.       In  short,   there  is  nothing  to  try.       The  question  i  i^^^TJi^nwm. 
for  disposal  is  one  of  law,  not  of  fact,  and  is  therefore  able    j^eli;  iw5. 
with  advantage  and  economy  to  b^  disposed  of  altogether  at    ghwiilBM. 
this  stage.       I  accordingly  do  so. 

But  the  peftiti<)ner  claims  the  seat.  His  name,  with 
711  votes,  comes  next  after  the  names  of  the  candidates  who 
were  returned  as  elected.  There  was,  however,  one  other 
candidate,  and  he  received  19  votes.  It  may  therefore  be 
that^  if  the  respondent  had  not  stood  for  election,  and  if 
all  of  his  979  supporters  had  voted  for  that  candidate,  he 
would  have  come  in  ahead  of  the  petitioner.  As  to  the 
probabilities  or  improbabilities  of  such  a  result  it  is  not  for 
me  to  speculate.  The  simple  point  is  that,  unfortunately, 
these  979  electors  have  thrown  away  their  votes,  just  as  they 
would  have  done  if  they  had  voted  for  a  candidate  who 
proved  to  have  been  under  age.  Neither  an  alien  nor  a 
minor  is  eligible  for  election,  and  therefore  the  name  of  the 
next  eligible  candidate;  as  determined  by  the  votes  given, 
must  be  taken.  As  I  read  the  statute,  that  seems  to  be  its 
intention.  It  is  stated  for  the  respondent  that  if  his  nomina- 
tion had  been  timeously  refused  one  or  other  of  two  nominees 
of  the  same  religious  views  as  himself  would  have  gone  to 
the  poll  instead  of  him,  and  would  probably  have  come  in 
ahead  of  the  petitioner.  Here,  again,  I  cannot  enter  on 
speculations  which  cannot  be  solved;  nor  can  I  legally,  as  I 
think,  obtain  a  solution  from  the  community  by  causing 
another  election  to  take  place.  I  sympathise  greatly  with 
the  respondent  and  with  his  supporters  whose  votes  have 
been  wasted ;  but  I  am  afraid  such  fault  as  there  is  lies  at 
the  respondent's  own  door.  He  should  have  made  up  his 
mind  timeously  whether  he  was  going  to  remain  a  Gennan 
or  become  a  British  subject.  It  is  that  which  has  caused 
the  difficulty,  and  he  nmst  therefore  take  the  consequences 
and  bear  the  expenses  his  error  has  caused.  J.  M.  L. 

For  petitioner — Mr.  J.  Barr,  Glasgow. 

For  reepondent — Mr.   Alex.  (Jockburn  (Messrs.   Babtie  k 
Craig),  Dumbarton. 


SHERIFF   COURT  OF   FIFESHIRE. 

James  Baikd,  Pursxier ;  Egbert  Ore  Dick,  Defender.     No.  69. 
Bankruptcy — Cessio — Sheriff's  discretion  in  granting. —     Viwmu, 
Circumstances     in     which     ceesio     granted     on     a    Baini » Dick, 
creditor's    petition,    although    the    debtor   had    no 
funds,  and  a  composition  was  offered  on  condition  of 
the  petition  being  withdrawn — the  other  creditors 
being  all  absent. 

The  pursuer,  a  creditor  to  the  extent  of  £12  98.  lid., 
applied  for  decree  of  cessio  against  the  defender.     The 
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defender  lodged  a  state  of  affairs,  showing  assets  nil 
Birdrpick.    and    liabilities    £274    48.    lOd.      No    other    creditor 
appeared.     The  debtor  objected  to  cessio  on  the  ground 
that  it  would  be  prejudicial  to  the   interests  of  the 
creditors,  seeing  that  a  third  party  was  prepared  to 
pay  a  composition  on  their  claims,  and  had  lodged  a 
minute  in  process  to  that  effect.     The  Sheriff-Substitute 
(Armour)  awarded  cessio,  and  appended  the  following 
note  to  his  interlocutor:  — 
lurchiis.  1906.         This  is  a  creditor's  petition  for  cessio.       It  is  opposed 
Sheriff  AEMoum.  ^^y  ^j^^  debtor  under  these  circumstances.       The  debtor  is 
inspector  of  poor  and  clerk  to  the  Parish  Council  of  Kings- 
bams,  for  which  he  gets  a  salary  of  £27  per  annum.       He 
has  no  other  means,  though  his  wife  has  an  annual  income 
of  £120.       His  state  of  affairs  show^  his  liabilities  to  be 
£274  4s.  lOfd.,  while  his  assets  are  nil.     A  minute  has  been 
lodged  by  a  third  party  offering  for  a  full  and  final  discharge 
of  the  debtor  a  composition  of  3s.  8d.  in  the  £,  this  com- 
position not,  however,  to  exceed  £50.       The  offer  is  made 
"on  condition  only  of  the  pursuer  withdrawing  the  present 
proceedings    or    the    prayer  of  the  petition  being  refused, 
failing  which  the  offer  will  be  withdrawn."       The  creditor 
refuses  to  withdraw  these  proceedings,  and  the  question  is, 
should  the   prayer  of   the   petition    be   refused?       For  the 
debtor  it  was  urged  that  the  Sheriff  has   a  discretionary 
power  under  the  statute  to  grant  or  refuse  the  cessio,  and 
that  here  that  discretion  should   be  exercised  by  refusing 
the  cessio  in  the  interests  of  the  general  body  of  creditors. 
I  regret  that  I  am  unable  to  take  this  view.       It  may  quite 
well  be  that  the  interests  of  the  creditors  would  be  best 
served  by  the  offer  being    accepted    and    these  proceedings 
withdrawn.      No  creditors,  however,  except  the  pursuer,  have 
appeared,  and  I  have  no  means  of  knowing  what  their  views 
are.       In  any  case,  even  if  I  were  satisfied  that  theiy  all 
accepted  the  offer,  except  the  pursuer,  I  do  not  think  I  should 
be  justified  in  refusing  cessio.      The  suggestion  that  a  debtor 
is  entitled  to  have  his  creditor's  petition  for  cessio  refused 
in  respect  of  an  offer  of  composition  is  entirely  novel.       No 
authority  was  quoted  in  support  of  it,  and  I  am  not  aware 
of  any.       On  the  contrary,  I  think  a  creditor  petitioning 
for  cessio  is  in  this  position,  that  so  long  as  his  purpose  is 
the  legithiiate  one  of  enforcing  payment,  and  there  are  no 
special  circumstances  to  make  it  clearly  inequitable,  he  is 
entitled  as  a  matter  of  right  to  have  his  debtor's  affairs 
investigated  by  a  trustee  appointed  by  and  acting  under 
the  supervision    of    the    Court    (see    Robertson  dk  Sans  y 
Falconer,  1888,  16  R.  235).     In  my  opinion,  it  would  not 
be  a  fair  exercise  of  my  discretion  if  I  prevented  the  creditor 
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exercising  this  right  upon  a  mere  allegation  of  expediency  fiw Him». 
(see  Goudy,  3rd  ed.,  p.  499),  such  as  is  made  here.  The  Baiidr^wck. 
prayer  of  the  petition  will  accordingly  be  granted. 

For  pursuer — Mr.  J.  A .  Wblch,  Cupar. 

For  defender— Mr.  J.  K.  Taskkb,  Cupar. 


SHERIFF  COURT  OF  FORFARSHIRE. 

Betsy  Balfour,  Purmer ;    James  Faieweathee, 
DefeTuler, 

Bastard — Aliment — Fathers  offer  of  custody  refused — 
Decree  for  aliment  current. — The  mother  of  an 
illegitimate  male  child,  after  litigation  and  proof, 
got  decree  against  the  putative  father,  who  denied 
the  paternity,  for  twelve  years*  aliment  of  the  child. 
After  paying  aliment  till  the  child  was  seven  years 
old,  the  putative  father  offered  to  take  it  into  his 
custody.  Held  that  he  was  not  entitled  to  an 
acceptance  of  his  offer  or  to  relief  from  the  decree 
by  refusal  of  his  offer,  pending  the  period  of  the 
decree  and  in  view  of  his  denial  of  the  paternity. 

In  this  case  the  pursuer,  who  was  a  domestic  servant, 
procured  decree,  after  proof,  against  her  master,  the 
defender,  in  the  SherijBE  Court  at  Forfar  in  October, 
1899,  for  aliment  of  her  illegitimate  child  for  a 
period  of  twelve  years  from  1st  February,  1899, 
the  date  of  the  child's  birth,  and  the  aliment  was 
regularly  paid  till  Ist  February,  1906,  a  period  of 
seven  years,  when  the  defender  offered  to  take  the 
child  from  the  pursuer's  custody  and  relieve  her  of  its 
further  maintenance.  This  offer  the  pursuer  declined, 
and  she  thereafter  charged  the  defender  on  the  decree 
for  payment  of  the  current  quarter's  aliment  due  on 
1st  February,  and,  payment  having  been  refused,  she 
brought  an  application  under  the  Civil  Imprisonment 
(Scotland)  Act,  1882,  for  a  warrant  to  imprison  the 
defender  for  having  wilfully  failed  to  pay  that  quarter's 
aliment.  The  parties  lodged  minutes  as  to  the  facts, 
and  their  agents  having  debated  the  questions  involved, 
the  Sheriff-Substitute  (Lee)  pronounced  an  interlocutor 
in  the  following  terms :  — 

Forfar,  22nd  March,  1906.— The  Sheriff-Substitute, 
having  made  avizandum  with  the  minutes,  finds  in  law 
that,  the  defender  having  denied  paternity  of  the  pursuer's 
illegitimate  male  child,  and  having  been  decerned  to  pay 
aliment  for  the  said  child  to  the  pursuer  for  twelve  years 
from  1st  February,  1899,  the  pursuer  is  not  bound,  on  the 
said  child  having  now  reached  the  age  of  seven  years,  to 
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foEFAMHiEB.    accept  the  defenders  offer  to  aliment  the  said  child  in  hia 
FiSrweaUjcr     ^^°  house,   or  in  respect  of  the  said  offer   to   relieve  the 
M archa,  1808.    defender  of  future  contributions  towards  the  aliment  of  the 
sheriffiiM.     s^i^  child  in  her  custody;  refuses  in  hoc  statu  the  crave  of 
the  minute    for    imprisonment ;     continues   the    cause   till 
Thursday,  29th  March  curt.,  at  eleven  o'clock  forenoon,  to 
give  tlie  defender  an   opportunity   of  arranging  for   future 
implement  of  the  decree  of  12th  October,  1899,  and  ordains 
the  defender  to  be  present  personally  in  the  Sheriff  Court- 
house at  Forfar  at  the  said  adjourned  diet. 

Bremnbr  p.  Lbb. 
Note. — In  1899  the  pursuer  gave  birth  to  an  illegitimate 
child,  and  raised  an  action  of  filiation  against  the  defender. 
The  defender  denied  paternity,  and  contested  the  action, 
but  without  success,  and  on  12th  October,  1899,  the  pursuer 
obtained  a  decree  for  £2  of  inlying  expenses,  and  for  aliment 
at  the  rate  of  £7  IBs.  per  annum  for  twelve  years.  For 
the  first  seven  years  of  the  child's  life  the  defender  has  paid 
this  aliment  regularly,  but  on  29th  January  last  he  intimated 
by  letter  to  the  pursuer's  agent  that  on  Ist  February,  when 
the  child  attained  the  age  of  seven  years^  he  was  to  discon- 
tinue payment,  and  he  offered  to  take  the  custody  of  the 
child  as  from  that  date.  The  pursuer  has  refused  to 
accept  that  arrangement,  and  has  now  lodged  this  minute, 
craving  warrant  to  imprison  the  defender  in  terms  of  the 
Civil  Imprisonment  (Scotland)  Act,  1882,  for  wilful  failure 
to  pay  the  current  quarter's  aliment.  The  defender  main- 
tains that  his  offer,  and  the  pursuer  s  refusal  to  accept  it, 
have  relieved  him  of  all  liability. 

The  question  raised  is  by  no  means  free  from  difficulty, 
as  the  recent  authorities  do  not,  so  far  as  I  have  been  able  to 
find,  include  any  case  directly  in  point,  and  have  left  it 
doubtful  how  far  older  decisions  must  still  l)e  considered 
binding.  The  three  strongest  cases  in  favour  of  the 
defender's  contention  are  Corrie  v  Adair,  24th  February, 
1860,  22  D.  897 ;  Millar  v  Melville,  23rd  December,  1898, 

1  F.    367;    and  Moncrieff  v  Langlaiids,  30th  June,    1900, 

2  F.  1111.  In  the  first  and  second  of  these  cases  the  cir- 
cumstances were  very  special ;  in  the  second  case  the  ali- 
mentary decree  had  been  taken  in  absence ;  and  in  the  third 
case  the  defender  had  from  the  first  admitted  the  paternity. 
At  the  same  time,  if  taken  alone,  the«e  cases  do  not  suggest 
any  distinction  between  the  right  of  the  putative  father 
who  admits  paternity,  and  his  who  denies  it;  and  the  rule 
they  recognise  appears  to  be  the  general  one,  that  any 
father  of  an  illegitimate  male  child  is  in  ordinary  circum- 
stances entitled  to  offer  to  take  the  custody  of  it  when  it 
reaches  the  age  of  seven  years,  and  that  if,  after  that  offer, 
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the  mother  insists  on  retaining  the  custody  she  must  be  FomrAiwaiM. 
held  to  have  discharged  her  claim  for  aliment  against  the  yS^JJJlir. 
father.  It  does  not,  however,  appear-  to  me  that  these  cases  n,^rehM, looe. 
are  in  necessary  opposition  to  earlier  decisions  in  which  sheriFLsK. 
the  putative  father*s  denial  of  paternity  was  held  to  entitle 
the  mother  and  her  child  to  exceptional  consideration.  It 
is  reasonable  to  look  upon  this  specialty  a«  taking  the  case 
out  of  "  ordinary  circumstances,"  to  which  the  general  rule 
-  is  alone  applicable,  and,  as  the  cases  in  which  it  has  been 
so  regarded  have  not  been  expressly  or  by  necessary  impli- 
cation disapproved,  in  my  opinion  they  are  still  authoritative. 
In  Keay  v  WatsoHy  19th  February,  1825,  3  S.  561,  all  the 
judges  were  agreed  that  the  putative  father,  while  he  denied 
the  paternity,  had  no  title  to  claim  the  custody  of  the  child 
as  an  alternative  to  paying  the  mother  for  its  aliment.  The 
point  was  referred  to  in  Hardit  v  Leith,  31st  October,  1878, 
6  R.  115,  but  as  the  case  was  settled  on  other  grounds  it  was 
found  unnecessary  to  express  an  opinion  on  the  point  whether 
(on  the  authority  of  Keay  v  Watson)  the  fact  of  the  father 
having  denied,  and  still  denying,  paternity  made  his  offer 
to  take  the  child  one  which  the  mother  was  not  bound  to 
accept.  The  last  case  to  which  I  shall  refer  is  Oliver  v 
Bai/ney  decided  in  the  Outer  House  by  Lord  Low  in  1894: 
(2  S.L.T.,  p.  106).  In  that  case  it  was  hold  that  where  the 
decree  in  a  contested  action  of  filiation  fixes  the  period 
during  which  aliment  is  to  be  paid,  it  fixes  for  the  whole 
period  the  way  in  which  the  father's  obligation  is  to  be 
implemented,  and  it  is  incompetent  for  him  at  any  time 
during  that  period  to  offer,  instead  of  payment  of  the  aliment, 
to  take  the  child  into  his  ow^n  house.  It  is  instructive  to 
note  that  the  learned  judge  who  decided  Oliver  v  Bayne, 
four  years  later  as  Lord  Ordinary,  in  Millar  v  Melville,  de- 
cided the  same  point  in  favour  of  the  father,  who  had  been 
paying  under  a  decree  in  absence,  and  in  giving  judgment 
contrasted  the  two  cases.  Lord  Low's  judgment  in  the  later 
case  was  adhered  to  by  the  majority  of  the  judges  of  the 
Second  Division,  none  of  whom  dissented  from,  or  questioned, 
the  distinction  which  he  had  drawn  between  the  case  of  a 
father  who  had  denied  paternity  and  one  who  had  not. 

While  I  have  decided  the  question  at  issue  against  the 
defender  as  one  of  law,  I  think  I  should  have  come  to  the 
same  conclusion  on  the  merits.  I  can  hardly  imagine  from 
what  was  said  at  the  hearing  that  the  defender  could  have 
persuaded  me  that  his  offer,  even  if  made  in  good  faith, 
ought  to  be  held  to  be  a  sufficient  offer  in  the  interest  of  the 
child.  The  defender  denied  that  the  child  was  his,  and  . 
since  paternity  was  found  proved,  it  is  said  that  he  has  never 
seen  the  child  or  lecognised  him  in  any  way.     He  is  a  man  in  a 
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fairly  good  position,  being  a  tenant  fanner,  and  it  cannot 
be  that  payment  of  the  small  annual  contribution  is  unduly 
burdensome.  I  take  it^  therefore,  that  the  offer  is  due 
neither  to  anxiety  for  the  child's  welfare  nor  to  the  necessity 
of  the  defender.  Then,  he  is  an  unmarried  man,  whose 
daily  work  makes  it  impossible  for  him  personally  to  look 
after  his  child,  and  there  is  no  guarantee  that  his  sister, 
who  is  at  present  his  housekeeper,  and  who  is  said  to  be  will- 
ing to  attend  to  the  child^  will  remain  with  him.  It  is  not, 
as  I  understand,  proposed  that  the  sister  should  herself 
l)ecome  the  guardian  of  the  child,  or  that  she  should  accept 
any  responsibility  for  him.  In  cases  of  this  nature  it  is 
always  the  duty  of  the  Court  to  make  sure  that  the  child 
will  be  well  looked  after,  and  in  the  circumstances  to  which 
I  have  referred  I  think  it  would  be  difficult  to  h(^d  that, 
from  this  point  of  view,  the  defender's  offer  is  at  all  a  suit- 
able or  sufficient  one.  There  being  no  hardship  in  continuing 
to  implement  the  decree  of  1899,  I  am  quite  sure  that  it  is 
beet  for  the  child  and  for  both  parties  that  the  custody 
should  remain  with  the  mother.  B.  P.  L. 

For  pursuer— Mr.  Robkbt  F.  Myls.s,  Forfar. 

For  defender— Mr.  Macintosh,  Forfar. 


No.  71. 
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Sheriff 
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SHERIFF  COURT  OF  MIDLOTHIAN. 

William  Lawson,   Pursuer;    Robert  Smellie, 
Defender, 

Debts  Recovery  Act,  1867 — Competency — Sale  of  goods 
— Counter  claim  of  damages. — Held  that  a  claim  of 
damages  arising  out  of  a  breach  by  the  seller  of  a 
contract  for  the  sale  of  milk  is  incompetent  as  a 
defence  in  the  Debts  Recovery  Court. 

The  pursuer,  a  farmer,  sued  the  defender,  a  dairy- 
man and  retail  milk  dealer,  in  the  Debts  Recovery 
Court  for  the  price  of  one  month's  supply  of  milk, 
amounting  to  £16  ISs.  2d.  The  defender  claimed  to 
set  off  against  the  price  the  sum  of  £21  13s.  9d.,  being 
the  loss  and  damage  he  sustained  through,  the  pursuer 
having  supplied  milk  which  was  judicially  proved  to 
have  been  adulterated.  The  pursuer  pleaded  that  the 
counter  claim,  being  for  damages,  was  not  competent 
in  the  Debts  Recovery  Court.  The  SheriflE-Substitute 
(Macleod)  repelled  the  defence,  and  gave  decree  for 
the  sum  sued  for.  On  appeal,  the  SheriflE-Principal 
(Macoxochie)  issued  the  following  interlocutor  and 
note:  — 

Edinburgh,  30th  May,  1906.— The  Sheriff,  having  heard 
parties'    procurators    and     having     considered    the    appeal. 


Digitized  by  ^OOQ IC 


1906.]  SHERIFF  COURT  REPORTS.  235 

adheres  to  the  interlocutor  now  appealed  against,  and  dis-     midlomiak. 

misses  the  appeal.  C.    C.  MaCONOCHIB.        LawsonrSmdUe. 

Note, — The  pursuer  here  sues  for  the  price  of  milk  ^--^ 
supplied  by  him  to  the  defender  under  contract.  The  de-  macohochii. 
fender  avers  that  some  of  the  milk  so  supplied  was,  in  a  com- 
plaint under  the  Food  and  Drugs  Acts  heard  in  the  Sheriff 
Court  at  Linlithgow,  proved  to  have  been  sold  by  him  in  an 
adulterated  condition,  and  pleads  that  he  is  entitled  to 
deduct  from  the  sum  due  (1)  the  amount  of  the  fine  to  which 
he  was  sentenced,  (2)  damages  for  loss  of  reputation  and 
business  resulting  from  the  conviction,  and  (3)  the  expenses 
of  his  defence  to  the  complaint.  The  pursuer  pleads  that 
such  a  counter  claim  is  incompetent  in  the  Debts  Recovery 
Court,  and,  in  my  opinion,  the  plea  is  well  founded.  The 
Debts  Recovery  Court,  like  the  Small  Debt  Court,  was  infiti- 
tuted  for  the  summary  disposal  of  certain  defined  classes  of 
case;  it  is  a  Court  separate  and  distinct  altogether  from 
the  Ordinary  Court,  and  has  a  procedure  entirely  its  own. 
Now,  actions  of  damages  do  not  fall  within  the  category  of 
ca«es  competent  in  that  Court,  and  it  cannot,  in  my  opinion, 
be  held  that  any  one  of  the  three  branches  of  this  counter 
claim  is  ''of  the  nature  set  forth  in  the  second  section'' 
of  the  Act.  That  being  so,  I  do  not  think  that  I  have  any 
power  whatever  to  enlarge  the  scope  of  the  Act  of  Parlia- 
ment by  adding  another  claafe  of  case  to  the  classes  for  the 
summary  trial  of  which  this  special  Court  was  instituted. 
It  ia  said  that  the  Sale  of  G<x)ds  Act  has  extended  the 
jurisdiction  of  the  Debts  Recovery  Court  to  the  trial  of 
actions  of  damages  for  breach  of  contract,  but  I  can  see 
nothing  in  that  statute  to  lead  me  to  think  that  the  Legisla- 
ture ever  contemplated  that  in  giving  a  buyer  power  \o  bring 
an  action  of  damages  in  certain  circumstances  it  was  extending 
the  jurisdiction  of  a  Court  whose  jurisdiction  is  strictly  defined 
by  Act  of  Parliament,  or  that  it  has  in  point  of  fact  done  so.  / 
I  may  point  out  that  a  decision  on  these  lines  does  not  neces- 
sarily lead  to  multiplication  of  actions  and  hardship,  as  the 
Legislature  (probably  foreseeing  that  cases  such  as  this 
might  arise,  and  that  they  would  not  be  suitable  for  summary 
trial)  has  provided  in  sec.  6  that  if  in  any  action  raised  under 
the  Act  a  counter  claim  "  not  of  the  nature  and  value  set 
forth  in  the  second  section  "  is  stated,  the  Sheriff  shall  remit 
the  cause  to  his  ordinary  roll,  and  (sec.  8)  it  is  then  incom- 
petent to  take  any  objection  that  the  case,  including,  I  take 
it,  "  the  defences  thereto,"  was  not  competent  in  the  sum- 
mary Court.  In  this  case  the  Sheriff-Substitute  has  not 
adopted  that  course,  and  no  motion  was  made  that  the  case 
should  be  so  remitted  either  to  him  or  to  me.      In  the  whole 
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MiDLOTHiAw.    circuinstancee  I  do  not  think  it  necessary;  to  consider  whether 

LawgongBmeiiie.  an  Order  to  that  effect  could  and  should  be  made  now. 

May  30^1906.  FroHi  the  cases  noted  on  the  interlocutor  sheet  it  would 

mactS'ochie.    appear  that  in  some  sheriffdoms  actions  of  damages  arising 

on  counter  claims'  not  of  the  nature  set  forth  in  the  second 

section  have  been  tried  and  decided  in  the  Debts  Recovery 

Court,  but  such  a  course  has  never,  since  the  Act  was  passed, 

been  permitted  in  the  Courts  of  this  sheriffdom,  and  even  if 

I  entertained  any  doubts  as  to  the  incompetency  of  adopting 

it  I  should  be  very  slow  to  sanction  &uch  a  departure  from 

the  rule  laid  down  by  my  predecessors  in  office  after  full 

consideration.  C.  C.  M. 

The  following  authorities  were  cited  for  the  defender:  — 
Johnston  v  North  of  Scotland  Milling  Coinifant/y  12 
Sh.Ct.Kep.  362;  Murray  v  Bennie,  13  Sh.Ct.Rep.  115; 
Birne  Brothers  v  Cameron,  Ferguson^  db  Com/tang,  13 
Sli.Ct.Rep.  153;  Keffel  v  Hill  <k  Company,  18  Sh.Ct.Rep- 
219;  Sale  of  Goods  Act,  1893,  sec.  11  (2). 
For  pursuer — Mr.  Jambs  Kidd,  Linlithgow. 
For  defender— Mr.  Alsxandbb  Hbmdbbsok,  LinllUigow. 


SHERIFF  COURT  OF  LANARKSHIRE. 

No.  72.  James  Hogg,  Pursuer ;  Thomas  Braidwood,  Defender, 
Lararksuibb.  Assessment  —  Occujjier's     rates  —  Owner's     liability  — 

Br»i3w(J)d  Houses  let  for  less  than  one  year — Poor  Ixiw  Act, 

^  —    '  ISib— Valuation    Act,    1854,    sees.     2    and    31— 

Franchise  Act,  1884,  sec.  9  (6). — ^Where  a  collector 
of  rates  sued  the  owner  of  houses  for  the  owner's 
and  occupier's  shares  of  poor  and  school  rates  on 
these  houses,  which  were  let  for  periods  of  less  than 
one  year,  held  that  the  owner  was  liable  only  in 
the  proportion  of  the  rates  assessable  on  owners. 

The  following  interlocutor  of  the  Sheriff-Substitute 
(Davidson)  fully  sets  forth  the  facts  of  the  case: — 
Oct.  30^1806.  Glasgow,    30th    October,    1905. — Having   heard   parties' 

Sheriff  datimof.  procurators  on  the  closed  record,  finds  that  the  pursuer  is 
collector  of  poor  and  school  rates  for  the  parish  of  Bothwell ; 
that  the  defender  is  the  owner  of  houses  in  that  parish,  of 
which  the  yearly  rental,  according  to  the  valuation  roll,  is 
£90  4s  ;  that  the  said  houses  are  let  for  periods  of  less  than 
one  year ;  that  the  pursuer,  in  terms  of  a  resolution  of  the 
Parish  Council  of  Bothwell,  intimated  to  the  defender  that 
he  was  assessed  for  owner's  and  occupier's  rates  on  the  said 
houses;  that  the  defender  tendered  £b  10s.  4d.,  being  the 
owner's  proportion  of  the  rates,  which  the  pursuer  refused 
to  accept;  finds  that  the  defender  is  liable  only  to  pay  the 
proportion  of  the  rates  assessable  on  owners ;  therefore  finds 
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him  liable  to  the  pursuer  in  the  said  sum  of  £5  10s.  4d. ;    lama^ohih. 
finds  the  defender  entitled  to  expenses,  &c.  B»S3wood 

Mark  Gborob  Davidson.         octaoTiflos. 

Note. — This   case  raises  a  very   important  question  for  sheriff  dIvidsoh. 
parochial  authorities. 

The  Poor  Law  Act  of  1845  empowered  the  local  authority 
to  levy  a  rate  on  owners  and  occupiers  in  equal  proportions. 
The  Valuation  Act,  1864,  clearly  with  the  view  of  facilitating 
the  collection  of  rates  in  the  case  of  small  houses,  enacted 
(sec.  2)  that  "  it  is  not  necessary  to  insert  in  the  valuation 
roll  the  names  of  tenants  or  occupiers  of  lands  and  heritages 
separately  let  for  a  shorter  period  than  one  year,  or  at  a 
rent  not  amounting  to  £4  per  annum,"  and  (sec.  31)  "  in  all 
cases  where  any  lands  or  heritages  shall  be  separately  let  at 
a  rent  not  amounting  to  £4  per  annum,  and  the  names  of 
the  occupiers  thereof  shall  not  have  been  inserted  in  the 
valuation  roll,  the  proprietor  of  such  lands  and  heritages 
shall  be  charged  with,  and  have  to  pay,  the  whole  of  the 
assessments  on  such  lands  and  heritages  separately  let  as 
aforesaid  " — ^with  relief,  of  course,  against  his  tenants.  The 
effect  of  these  two  provisions  was  that  the  rating  authority 
might  omit  from  the  valuation  roll  the  names  of  tenants  of 
houses  with  a  rental  of  less  than  £4  per  annum,  and  also 
those  of  tenants  for  less  than  a  year,  but  that  they  could 
only  assess  the  owners  for  the  occupier's  rate  in  the  former 
case.  I  am  not  concerned  with  the  reason  for  the  distinc- 
tion; it  may  have  resulted  from  an  oversight  of  the  drafts- 
man, or  from  the  consideration  that  it  was  hardly  fair  to  the 
owner  to  leave  him  to  work  out  his  relief  against  tenants 
for  fragmentary  portions  of  the  occupier's  rate,  and  also 
possibly  to  assess  him  for  portions  of  the  year  when  there 
was  no  occupier,  if  a  house  should  be  temporarily  empty. 
There  is  no  doubt  at  all,  for  whatever  reason  the  distinction 
was  made,  that  the  local  authority  had  no  right  to  assess 
these  owners  for  the  occupier's  rate  prior  to  1884. 

But  in  1884  the  Franchise  Act  was  passed,  and  it  became 
necessary  to  restore  the  occupiers'  names  to  the  valuation 
roll  to  facilitate  the  composition  of  the  electoral  roll.  So 
sec.  9  (6)  repealed  sec.  2  of  the  Valuation  Act,  and  enacted 
in  place  of  it  that  "  the  Parochial  Board  of  any  parish,  or 
any  other  rating  authority  entitled  to  impose  assessments 
according  to  the  valuation  roll,  may,  if  they  think  fit,  levy 
such  assessments  in  respect  of  lands  and  heritages  separately 
let  for  a  shorter  period  than  one  year,  or  at  a  rent  not 
amounting  to  £4  per  annum,  in  the  same  manner  and  from 
the  same  persons  as  if  the  names  of  the  tenants  and  occu« 
piers  of  such  lands  and  heritages  were  not  inserted  in  the 
valuation  roll."     So,  as  regards  houses  let  for  less  than  a 
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lahaushibx.  year,  the  occupiers  were  to  be  put  on  the  roll,  but  the  local 
FftfwStSer.  authority  was  to  levy  rates  as  if  they  had  utilised  the  powers 
octsoTiflw.  coii^erred  by  the  repealed  sec.  2,  and  left  them  out.  But, 
sheriffDrTiiMsoH.  ^^  ^  have  already  explained,  even  if  these  occupiers'  names 
had  been  left  out,  there  was  no  authority  to  assess  the  owners 
for  their  rates.  The  words  "same  persons"  in  the  above 
section  cannot  include  the  owners,  because  the  owners  were 
not  assessable  even  if  the  tenants'  names  did  not  appear  on 
the  valuation  roll.  It  is  quite  true,  as  Mr.  Hogg  pointed 
out,  that  sec.  9  of  the  Franchise  Act  is  unmeaning  in  so  far 
as  regards  houses  let  for  less  than  one  year,  and  it  certainly 
looks  at  first  sight  as  if  the  draftsman  thought  sec.  31 
of  the  Valuation  Act  included  these  houses.  But  it  roust  be 
remembered  that  the  Act  of  1884  was  not  a  rating  Act  at 
all,  but  one  for  extending  the  franchise,  and  that  the  inten- 
tion of  sec.  9,  however  imperfect  may  be  the  expression, 
was  to  prevent  rating  authorities  from  being  accidentally 
hampered  in  their  powers  through  the  operation  of  the  new 
provisions  as  to  the  valuation  roll  which  the  extended  fran- 
chise had  rendered  necessary.  I  am  therefore  brought  to  the 
same  conclusion  as  was  arrived  at  by  Sheriff  Mackenzie  in 
the  case  of  Hogg  v  MVrindle,  20  Sh.Ct.Rep.  201. 

I  ought  to  add  that  this  case  was  originally  raised  in  the 
Small  Debt  Court.  The  pursuer  moved  that  it  should  be 
remitted  to  the  Ordinary  Court  on  account  of  the  importance 
of  jbhe  point  at  issue.  The  defender  resisted  this  proceeding, 
on  the  very  reasonable  ground  that  the  point  at  issue  was 
only  important  to  the  extent  of  about  ^3  to  him.  I  thought 
the  case  was  one  proper  for  the  Ordinary  Court,  and  remitted 
it;  but  I  made  it  clear  to  the  parties  that,  if  my  judgment 
was  in  favour  of  the  pursuer,  I  should  take  the  point  into 
full  consideration  in  dealing  with  expenses.  M.  G.  D. 

On  appeal  the  Sheriff-Principal  (Gutheie)  issued 
the  following  interlocutor  and  note: — 
Peb.M^i«».  Glasgow,  22nd  February,  1906. — ^Having  heard  parties' 

Sheriff OvTHBiB.  procurators  in  the  appeal  and  considered  the  cause,  adheres 
to  the  interlocutor  of  30th  October  last ;  finds  the  appellant 
liable  in  the  expenses  of  the  appeal,  and  remits  to  the  Sheriff- 
Substitute  to  proceed.  W.  Guthrib. 

Note. — ^The  judgment  of  Sheriff  Davidson  seems  to  be 
sound.  It  turns  on  the  construction  of  the  Act  of  1884,  and, 
whatever  may  have  been  in  the  mind  of  the  draftsmen  of 
that  and  the  previous  Acts,  it  seems  clear  that  the  liability 
for  half  of  the  rates  of  houses  let  for  a  shorter  period  than 
a  year  was  not  before  1884  laid  upon  the  landlord.  Conse- 
quently, when  the  Act  of  that  year  providing  for  the  entry 
of  all  tenants  in  the  valuation  roll,  for  voting  purposes, 
enacted  that  the  Parochial  Board  might  levy  assessments  on 
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such  subjects  from  "the  same  persons  as  if  the  names  of    la«a»i8h«i. 
the  tenants  and  occupiers  of  such  lands  and  heritages  were     BnSSffood. 
not  inserted  in  the  valuation  roll,"  it  did  not  impose  a  burden     peb-MTiwe. 
upon  the  landlord  which  had  not  been  laid  upon  him  by  the  gheriff'ooTHBii. 
31st  section  of  the  Act  of  1854. 

This  is  not  a  case  in  which  there  is  an  omission  in  sec«  31 
of  the  Act  of  1854  so  obvious  that  a  Court  of  law  is  at  liberty 
to  supply  what  is  wanting  (Maxwell  on  Statutes,  304).  On 
the  contrary,  there  is  room  for  discussion  whether  a  landlord 
ought  to  be  made  liable  for  short -period  tenants,  whether 
it  is  expedient  and  consistent  with  the  convenient  conduct 
of  business,  discussions  which  are  appropriate  to  the  Legis- 
lature rather  than  the  Courts  of  law.  The  Courts  are  here, 
I  think,  bound  to  hold  that  the  Legislature  did  not  make 
the  landlord  liable  in  this  case,  even  though  the  result  may 
be  that  much  property  may  in  some  parishes  escape  from 
its  just  share  of  assessment.  W.  G. 

For  pursuer— Party. 

For  defender — Mr.  Lumsden  (Messrs.  Bigoabt,  Lumsden,  & 
Co.),  Glasgow. 


David  Shirlaw,  Pursuer;   North  British  Railway     No.  73. 
Company,  Defenders,  labarmhirb. 

Carriage  of  goods — Railway — Owner's  risk  contract —  Irttish^RAiitlnl^ 
Railway  and  Canal  Traffic  Act,  1854 — Just  and  ^ 
reasonable  condition — Packing. — Held  that  a 
special  contract  of  carriage,  expressed  in  a  con- 
signment note  describing  goods  as  "  damageable 
goods,  not  properly  protected  by  packing,"  to  be 
carried  at  owner's  risk  only,  unless  damage  caused 
by  "  wilful  misconduct  on  the  part  of  the  carriers* 
servants,''  was  a  just  and  reasonable  special  signed 
contract  in  the  sense  of  sec.  7  of  the  Railway  and 
Canal  Traffic  Act,  1864. 

In  the  Small  Debt  Court  at  Glasgow  an  owner  of 
goods  sued  the  North  British  Railway  Company  for 
damage  to  them  in  transit.  The  company  pled  a  special 
contract.  The  pursuer  pled  that  this  contract  was 
illegal.  The  Sheriff-Substitute  (Fyfe),  having  made  . 
avizandum,  pronounced  the  following  judgment,  which 
explains  the  facts: — 

Glasgow,  18/^  June,  1906. — Having  heard  parties'  janei8,i9ne. 
procurators  and  considered  the  proof,  assoilzies  the  defenders,  sheriffFrFB. 
with  ^1  5s.  of  expenses,  and  decerns.  T.  A.  Ftfb. 

Note, — ^The  pursuer  here  sues  a  railway  company  for 
damage  alleged  to  have  been  done  to  his  goods  in  transit. 
On  22nd  January,  1906,  the  pursuer  bought  three  pictures 
at  DowelPs  auction  rooms,  Edinburgh,  two  framed  and  one 
unframed.       He  directed  them  to  be  forwarded  by  rail  to 
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Lasaakshisk.  Glasgow.  Doweirs  men  put  the  unframed  canvas  between 
lyrij^^North  the  two  framed  ones,  turned  the  frames  facing  each  other, 
22i  put  paper  pads  between  them,  and  a  couple  of  wood  spars 
juneji^iMfi.  Qu  the  outside,  and  with  cord  tied  the  lot  into  a  parcel, 
Sheriff  fypk.  ^jii^h  tliey  handed  to  a  railway  carter  for  c6nveyance  to 
Glasgow  per  North  British  Railway  goods  train.  If  I  had 
to  decide  in  fact  whether  this  parcel  was  safely  packed,  I 
should,  without  hesitation,  upon  the  proof  which  has  been 
led,  decide  that  it  was  not,  for  what  actually  happened  was 
just  what  was  likely  to  happen.  The  cord  worked  loose 
with  the  handling  of  the  parcel,  the  paper  pads  dropped  out, 
and  the  frame  edges  rubbed  against  each  other  and  damaged 
tlie  gilt  moulding.  I  should  hold  in  fact  that  the  cause 
of  the  damage  was  insufficient  protection  by  packing.  But 
I  do  not  need  to  decide  this  point,  because  the  parcel  waa 
consigned  upon  a  consignment  note  forming  a  special  con- 
tract of  carriage,  and  in  that  contract  the  parcel  was 
described  by  the  consignor,  and  accepted  by  the  carriers 
as  "  damageable  goods  not  properly  protected  by  packing." 
It  was  a  condition  of  the  contract  that  the  consignor  agreed 
"to  relieve  the  North  British  Railway  Company,  and  all 
other  companies  or  persons  over  whose  lines  or  on  whose 
steam  vessels  the  goods  may  pass  or  be  conveyed,  or  in 
whose  possession  the  same  may  be,  from  all  liability  for 
loss,  damage,  misdelivery,  delay,  or  detention  (including 
detention  of  traders'  trucks),  except  upon  proof  that  such 
loss  or  injury  arose  from  wilful  misconduct  on  the  part  of 
the  company's  servants."  This  is  what  is  shortly  known  as 
the  consignment  note  for  damageable  goods  to  be  carried 
at  owner's  risk — a  familiar  form  of  contract  which  has  been 
in  use  for  a  quarter  of  a  century,  but  which  it  is  here  pled 
is  an  illegal  contract.  If  it  is  well  founded,  this  is  a  plea 
of  such  far-reaching  consequence  that  the  parties  might 
perhaps  have  been  well  advised  to  have  moved  for  a  transfer 
of  this  case  to  the  ordinary  roll.  But,  although  this  has 
'not  been  done,  I  feel  bound,  even  in  the  Small  Debt  Court, 
to  deal  with  the  plea — all  the  more  that  it  is  in  the  Small 
Debt  Court  that  such  a  question  is  most  likely  to  arise. 

Upon  the  facts,  I  do  not  think  that  in  this  case  wilful 
misconduct  has  been  proved.  It  is  to  be  noted  that,  by 
express  contract  stipulation,  such  misconduct  is  not  to  be 
inferred  but  to  be  proved,  and  the  burden  of  proof  is, 
of  course,  upon  the  pursuer.  Under  the  contract,  therefore, 
the  pursuer  has  not  established  his  case.  But  if  the  special 
contract  is  disregarded,  it  is  possibly  arguable  that,  as 
carriers  at  common  law,  the  company  may  have  to  be 
regarded  as  on  a  different  footing.  Hence  the  importanoe 
of  the  illegality  plea.      In  support  of  the  contention  that 
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this  is  an  illegal  contract,  the  pursuer  appeals  to  the  Rail-   LAMAmnHiBa 
way  and  Canal  TraflSc  Act  of  1854,  sec.  7  of  which  enacts  |rijj;riaiw^ 
that  for  loss  caused  by  the  neglect  or  default  of  the  carrier's         22l 
servants   the   carrying   company   shall   be   liable,    notwith-    '"■•J?^*** 
standing  notice  given  by  the  company  to  the  contrary.     But,  *"' 

so  far,  this  enactment  does  not  touch  the  present  case,  for 
this  is  a  case  of  special  contract,  and  this  same  section  of 
the  Act  recognises  signed  special  contracts,  provided  these 
are  "adjudged  by  the  Court  or  judge  before  whom  any 
question  relating  thereto  shall  be  tried  to  be  just  and 
reasonable/'  The  pursuer's  argument  in  this  case  comes 
to  this,  that  the  present  contract  is  not  just  and  reasonable 
(and  therefore  illegal  under  the  Act  of  1854)  in  respect 
that  the  consignor  had  not  a  choice  given  liim  between 
paying  a  higher  rate  at  company's  risk,  and  a  lower  rate  at 
owner's  risk,  for  the  conveyance  of  his  goods,  but  that  the 
only  option  offered  to  him  was  conveyance  at  owner's  risk 
or  no  conveyance  at  all.  The  pursuer  founds  mainly  on  the 
case  of  Leuns  v  Great  Western  Railway  Company,  1877, 
L.R.,  3  Q.B.D.  195.  But  what  the  Court  was  there  dealing 
with  was  a  consignment  note  which  notified  that  there  were 
two  rates,  a  company's  risk  and  an  owner's  risk,  which  a  con- 
signor could  elect  to  adopt,  and  what  was  held  was  that,  the 
consignor  having  had  due  notice  of  the  existence  of  alterna- 
tive rates,  and  having  elected  to  send  at  the  lower  rate,  the 
non-liability  contract  was  in  that  particular  case  just  and 
reasonable.  That  is  not  the  question  here.  The  notice  in 
the  present  consignment  note  does  not  concern  itself  with 
two  money  rates,  but  with  two  kinds  of  goods — those 
properly  packed  and  those  not  properly  packed.  To  sup- 
port the  pursuer's  contention  it  must  be  assumed  that  at 
common  law  there  is  an  absolute  obligation  upon  a  common 
carrier  to  accept  goods  for  transit,  however  improperly  they 
are  protected  by  packing.  I  do  not  know  of  any  law  which 
imposes  that  liability  upon  a  common  carrier.  The  goods 
for  the  safe  transit  of  which  the  common  law  charges  a 
common  carrier  with  responsibility  are  goods  fit  for  transit, 
and  a  railway  company  holds  itself  out  as  a  carrier  only  of 
goods  fit  for  transport.  I  can  see  nothing  unjust  or  unreason- 
able in  a  consignor  and  a  carrier  mutually  declaring — as  they 
did  here  declare — that  certain  goods  are  not  fit  for  safe 
transit,  and  mutually  agreeing — as  they  here  did — that  never- 
theless the  goods  should  be  carried  at  owner's  risk,  unless 
the  owner  proved  wilful  misconduct  by  the  carrier's  servants. 
No  doubt  this  element  of  alternative  rates  has  bulked  largely 
in  the  cases  under  this  clause  of  the  Railway  Traffic  Act, 
1854,  because  it  happened  that  the  existence  and  notification 
of  alternative   rates  were   facts   in   all   the   reported   cases. 
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LAHAanHiML    But  it  does  not  appear  to  me  that  clause  7  of  the  1854  Act 
SyS*^^*  ?!"****  was  ever  intended  to  be  limited  to  cases  where  there  are 

British  RailwAjr 

22i  alternative  rates.  The  intention  of  the  Act,  as  tersely 
June  w^jwfl.  expressed  by  Crompton  (J.)  in  Beat  v  South  Devon  Railway, 
Sheriff  FTFfc  3  ji  ^  Q  337^  Q^Q^  quoted  with  approval  in  the  House  of 
Lords  in  1883  in  Brown  y  M.  S,  d:  L,  Railway  Company, 
8  App.  Cas.  703,  was  to  protect  the  individual  and  the  public 
from  being  unjustly  dealt  with  by  the  parties  having  a 
monopoly. 

It  seems  to  me,  therefore,  that  the  particular  question 
arising  in  this  case  is  an  open  question.  That  question  is, 
was  it  just  and  reasonable  that  the  consignor  and  carrier 
should  agree,  as  they  did,  that  the  parcel  in  question  was 
improperly  packed,  and  therefore  should  be  carried  on 
owner's  risk  conditions?  I  think  such  an  agreement  was 
eminently  reasonable.  What  constitutes  a  reasonable  con- 
dition is  a  question  of  fact,  not  of  law.  The  fact  4hat  such 
an  agreement  was  made  prima  foAiit  presumes  that  it  was  a 
reasonable  agreement,  and  this  presumption  the  challenging 
party  must  rebut.  In  the  proof  led  I  find  nothing  at  all 
to  indicate  that  the  special  contract  which  was  here  made 
was  not  just  and  reasonable.  Being  reasonable,  it  was  legal, 
and  it  accordingly  defeats  the  pursuer's  claim.      T.  A.  F. 

For  pursuer— Mr.  Wm.  Bieckett,  Glasgow. 

For  defender— Mr.  Jamks  Andbew,  Glasgow. 


SHERIFF  COURT  OF  MIDLOTHIAN. 

No.  74.     Jessie  Davidson,  Pursuer;  John  Gourlat,  Defender, 
MiDi^BiAi.  Jurisdiction — Ib  citation  by  registered  letter  equivalent 

Dftvi(bonv  to  personal  citation? — Held  (rev.  Sheriflf-Substitute) 

— ^''  that  a  defender  who  would  have  been  subject  to 

the  jurisdiction  of  the  Sheriff  of  the  Lothians  if  he 
had  been  personally  cited  within  the  sheriffdom 
was  not  so  subject,  having  been  cited  only  by  regis- 
tered letter  within  the  sheriffdom. 

The  interlocutor  of  the  Sheriff-Substitute  (Millar) 
was  as  follows : — 
Mayw^iMc  EDINBURGH,    IStk    May,    1906. — The    Sheriff -Substitute, 

Sheriff  MiLLAE.  having  heard  parties'  procurators  and  considered  the  proof 
as  to  jurisdiction,  finds  in  fact  (1)  that  the  defender  left  the 
county  of  Midlothian  on  or  about  the  24th  November,  1905; 
(2)  that  since  the  27th  December  he  has  been  in  the  employ- 
ment of  a  blacksmith  at  Windygates,  in  the  county  of  Fife; 
and  (3)  that  on  the  25th  February,  1906,  being  then  on  a 
short  visit  to  Loanhead,  he  received  at  the  post  office  there, 
by  registered  letter,  service  of  the  petition  in  the  present 
action :   Finds  in  law  tb|^t  the  Sheriff  of  the  Lothjaps  ba9 
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jurisdiction  in  the  cause,  in  respect  that  the  contract  and    midlothuh. 
delict  on  which  the  action  is  founded  are  averred  to  have      ^oJljrijy/ 
been   respectively   entered   into  and   committed   within   the     ni^TsTiwo. 
sheriffdom  of  the  Lothians,  and  that  the  defender  was  duly  sberiir  millak. 
cited  by  registered  letter  within  the  said  sheriffdom;  there- 
fore repels  the  first  plea  in  law   for  the  defender;   quoad 
ultra,  allows  both  parties  a  proof  of  their  averments  on  the 
merits,  and  to  the  pursuer  a  conjunct  probation,  the  said 
proof  to  take  place  on  a  day  to  be  afterwards  fixed ;  finds  the 
pursuer  entitled  to  the  expenses  of  the  proof  as  to  jurisdic- 
tion, &c.  J.  H.  Millar. 

Note. — ^The  facts  in  this  cAse  are  very  simple.  The 
defender,  who  had  hitherto  resided  and  worked  as  a  black- 
smith at  Loanhead,  left  the  county  of  Midlothian  on  or 
about  24th  November,  1905.  He  appears  to  have  gone  to 
the  house  of  an  aunt  at  Crail,  and  on  27th  December  he 
engaged  iiimself  as  journeyman  to  a  blacksmith  at  Windy- 
gates,  in  Fife,  beginning  work  on  the  3rd  January,  1906. 
He  returned  three  times  to  lioanhead  for  the  end  of  the  week, 
going  back  to  Windygates  on  the  Sunday,  and  on  one  of 
these  occasions  he  received  at  the  post  office  at  Loanhead 
a  registered  letter  containing  the  summons  in  this  action, 
the  precise  date  of  service  upon  him  in  this  mode  being 
-25th  February.  If  it  were  necessary  to  decide  the  point, 
the  Sheriff-Substitute  would  have  no  difficulty  in  holding  that 
the  defender  had  all  along  an  animus  revertendi  to  Mid- 
lothian. The  testimony  of  the  witness  Miller  is  clear  on 
this  head,  and  the  defender  did  not  see  fit  to  go  into  the 
box  and  give  evidence  as  to  his  intention  of  remaining  in 
his  adopted  county.  But  in  the  view  of  the  Sheriff-Sub- 
stitute the  question  quo  animo  the  defender  took  up  his 
residence  in  Fife  need  not  be  considered. 

The  Sheriff-Substitute  cannot  think  it  doubtful  that  the 
Sheriff  of  a  county  has  jurisdiction  in  any  action  arising  out 
of  a  contract  entered  into  or  a  delict  committed  within  the 
limits  of  the  county,  provided  the  defender  be  personally 
cited  within  that  county.  In  support  of  this  proposition  it 
is  unnecessary  to  do  more  than  refer  to  the  cases  of  Sinclair 
v  Smith,  22  D.  1476,  and  Kermick  v  Watson,  9  M.  984,  and 
to  Mr.  Dove  Wilson's  work  on  Sheriff  Court  Practice, 
4tli  ed.,  pp.  72  and  73.  The  question  here,  accordingly, 
in  the  Sheriff-Substitute's  view,  comes  to  be  whether,  for 
the  purpose  of  explicating  jurisdiction,  citation  by  regis- 
tered letter  in  terms  of  the  Citation  Amendment  (Scotland) 
Act,  1882,  can  be  held  to  be  equivalent  to  personal  citation. 

Now,  on  this  point  the  Sheriff-Substitute  was  referred 
to  the  case  of  Bird  v  Brown,  1  White  459,  wliere  undoubtedly 
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MiDwnikw.  it  was  held  that  the  Sheriff  of  Stirling  had  no  jurisdiction 
^^riJJ."  ^^  respect  of  a  Stirlingshire  contract  over  a  defender  resident 
Wftjlisruoo.  ^^  Lanarkshire,  on  whom  the  summons  had  been  served  by 
sberiffMiujiB.  ineaiis  of  a  registered  letter  addressed  to  and  received  by 
him  in  Glasgow.  Lord  Adam  expressly  abstained  from  de- 
termining the  point  whether  service  by  registered  letter 
within  the  jurisdiction  was  equivalent  to  persona?  service, 
and  decided  the  cause  on  the  ground  that  admittedly  there 
had  been  no  personal  service  within  the  jurisdiction.  In 
this  case  the  registered  letter  admittedly  reached  the  defender 
in  the  territory  of  the  Sheriff  of  the  Lothians,  and  the 
Sheriff-Substitute  is  disposed  to  think  that  that  fact  is 
sufficient  effectively  to  bring  the  defender  within  the  juris- 
diction of  this  Court.  The  opinion  of  Lord  Justice-Clerk 
Inglis  in  Sinclair  v  Smith,  22  D.,  p.  1475,  at  p.  1480, 
plainly  indicates  that  there  is  no  mysterious  virtue  in  per- 
sonal service.  "  The  only  reason,"  says  his  lordship,  "  why 
personal  service  is  necessary,  or,  indeed,  of  any  advantage, 
is  that  in  every  such  case  as  the  present  it  is  assumed  that 
the  defender  has  no  dwelling-house  at  which  service  could 
be  duly  made  without  finding  the  defender  personally,  and 
consequently  that  service  could  not  be  duly  made  except 
personally."  Service  by  registered  letter  was  unknown  in 
1860,  the  date  of  Sinclair  v  Smith,  but  the  Sheriff-Substitute 
conceives  that  had  that  method  of  citation  then  existed, 
it  would  have  been  found  equally  effectual  (provided  it  took 
place  within  the  territory)  with  the  only  other  mode  of 
citation  then  competent  and  appropriate,  to  entitle  the  Court 
to  exercise  the  jurisdiction  arising  from  the  place  of  the 
contract.  The  crucial  point  in  cases  of  this  nature  appears 
to  be  the  ascertainment  of  the  fact  that  the  defender  received 
the  citation.  That  fact  is  here  not  in  dispute,  and  the 
Sheriff-Substitute  expresses  no  opinion  as  to  what  the  effect 
of  the  citation  would  have  been  had  the  registered  letter 
never  come  into  the  defender's  hands. 

The  Sheriff-Substitute  accordingly  repels  the  defender's 
plea  of  no  jurisdiction,  and  allows  the  cause  to  proceed  in 
the  ordinary  course.  J.  H.  M. 

The    defender    appealed    to    the    Sheriff-Principal 
(Maconochte),  who  reversed  his  Substitute's  decision  as 
follows: — 
junejSj^iMtt.  EDINBURGH,  IZth  Jufie,  1906. — The  Sheriff,  having  heard 

MaSiiochii.  P^^ties'  procurators  and  having  considered  the  appeal,  sus- 
tains the  same;  recalls  the  interlocutor  of  the  Sheriff- 
Substitute  now  appealed  against ;  sustains  the  first  plea  in 
law  for  the  defender ;  dismisses  the  action,  and  finds  neither 
party  entitled  to  expenses.  C.  C.  Maoonochib, 
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Note. — If  the  question  to  be  determined  in  this  case  Midjotbiaw. 
were  one  merely  of  irregular  citation  or  service  I  should  ^•Jjjj^" 
have  no  hesitation  in  holding  that  the  defender,  having  jnnelsTiw. 
appeared  in  the  cause,  could  not  be  permitted  to  state  the  gj;;^^ 
objection  which  he  now  takes,  looking  to  the  provisions  of  m^«>"<x««- 
sec.  12  of  the  SheriiSf  Court  Act,  1876.  The  objection, 
however,  seems  to  me  to  go  deeper,  and  to  be  an  objection 
to  the  jurisdiction  of  this  Court,  a  distinction  which  was 
taken  in  the  case  of  Gorstorphine  v  Kasttn,  1  F.  287,  where 
jurisdiction  had  been  founded  by  arrestments.  There, 
though  the  citation  was  not  in  accordance  with  law,  the 
defender  was  held,  looking  to  the  provisions  of  sec.  21  of  the 
Court  of  Session  Act,  1868,  to  be  disentitled  to  take  the 
objection.  In  that  case,  there  being  jurisdiction,  the  ques- 
tion came  to  be  one  of  irregularity  merely,  but  in  the  case 
of  Bird  V  Brown,  1  White  459,  a  defender  over  whom  juris- 
diction had  not  otherwise  been  constituted  was  allowed  to 
appear  and  state  the  objection  that  he  had  been  irregularly 
cited,  the  service  having  been  made  by  registered  letter 
addressed  to  him  outwith  the  jurisdiction  of  the  Sheriff 
Court  of  Stirlingshire.  The  case  here  seems  to  me  to  raise 
practically  the  same  question  of  jurisdiction  (not  merely  of 
irregularity)  as  was  raised  in  Bird's  case.  Assuming,  then, 
that  the  defender  here  is  not  barred  from  taking  the  objec- 
tion, I  have  come,  with  some  difficulty,  and,  I  may  add,  with 
regret,  to  the  conclusion  that  the  defender's  first  plea  in 
law  must  be  sustained.  The  proof  which  has  been  led 
seems  to  me  clearly  to  establish  these  facts,  viz.,  that  when 
the  registered  letter  was  sent  the  defender  had  no  residence 
or  place  of  business  in  this  sheriffdom,  and  that  for  more 
than  forty  days  he  had  had  a  residence  in  Fife  (whether  he 
was  in  that  county  aninw  remanendi  is  not,  I  think,  a 
relevant  inquiry).  What  happened  was  that  the  registered 
letter  was  tendered  at  the  house  in  Loanhead,  where  the 
defender  used  to  live,  but  which  is  now  occupied  by  his 
mother,  but  was  not  accepted.  The  mother  telegraphed  to 
the  defender  in  Fife  that  a  letter  had  come  for  him.  He 
then  came  to  Loanhead,  and  went  to  the  post  office,  asked 
for  the  letter,  and  got  it.  I  have  e:reat  doubt  whether  the 
postmaster  was  entitled  to  give  the  letter  up,  as  delivery 
of  it  had  been  refused  at  the  proper  address,  but,  be  that 
as  it  may,  there  is  no  doubt  that  the  defender  received  it. 
On  these  facts,  and  looking  to  the  grounds  of  the  action, 
two  things  are,  I  think,  plain — ^first,  that  if  the  citation 
had  been  "  personal,"  in  the  ordinary  sense  of  the  term,  this 
Court  would  have  had  jurisdiction  to  entertain  the  case; 
and,  second,  that  if  the  Citation  Amendment  Act,  1882,  had 
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not  been  passed,  the  citation  could  not  for  a  moment  have 
been  regarded  as  conferring  jurisdiction  in  this  Court.       If 
it   required  an   Act    of    Parliament    to    make  citation   by 
registered  letter  competent,  the  defender  could  not  in  the 
latter  case  have  been*  said  to  have  been  cited  "  in  regular 
and  competent  form,"  to  use  the  words  of  Lord  Justice-Clerk 
Inglis  in  Sinclair  v  Smith,  22  D.  1475,  at  p.  1480.       If  that 
be  so,  then  the  question,  shortly,  is,   is  citation  by  regis- 
tered letter  of  a  person  otherwise  not  subject  to  the  juris- 
diction equivalent  to  personal  citation,  it  being  proved  that 
the  letter  was  received  by  him  within  the  jurisdiction  I     In 
other  words,  did  the  Citation  Amendment  Act  extend  the 
jurisdiction  of  the  Sheriff  Court  to  persons  who  would  but 
for  its  passing  have  had  to  be  cited  personally  within  the 
jurisdiction,  or  did  it  merely  provide  a  form  of  citation, 
more  convenient  and  economical  than  those  previously  com- 
petent, of  persons  who  were  already  subject  to  the  jurisdic- 
tion owing  to  their  having  a  place  of  residence  or  of  business 
there?      The  question  is  a  new  one  so  far  as  actual  decision 
goes,  but  it  is  not  unimportant  to  notice  that  Lord  Adam, 
in  the  case  of  Bird  v  Brown  (supra  cited),  while  stating 
that  the  Act  does  not  enlarge  the  Sheriff's  jurisdiction,  sajs, 
"  It  is  at  least  doubtful  whether  the  mode  of  service  intro- 
duced by  the  Citation  Amendment  Act  of  1882  can  be  held 
equivalent  to  personal  service/'      It  was  not  necessary  that 
that  question  should  be  decided  in  Bird^s  case,  but  I  cannot 
help  feeling  that  his  lordsliip's  opinion  was  so  far  adverse  to 
the  proposition.       With  regard  to  the  case  of  Sinclair  v 
Smith,  I  confess  that  I  do  not  think  that  the  dictum  of  the 
Lord  Justice-Clerk  quoted  by  the  Sheriff-Substitute  haa  any 
bearing  on  the  present  question.      When  that  case  was  de- 
cided the  Citation  Amendment  Act  had  not  been   passed, 
and  there  were  then  only  two  ways  (setting  aside  edictal 
citation)    of    "  regular    and     competent "    citation — ^at    the 
person's    dwelling-house    and    on    him    personally;    and    it 
humbly  appears  to  me  that  his  lordship  meant  no  more  than 
to  say  that,  failing  the  person  having  a  residence  in  the 
county,  the  only  way  of  making  sure  that  he  had  got  the 
citation   was  to  give  it   into  his  own   hand,  and  that,    in 
point  of  fact,  was  done  in  that  case.      The  question  here  is, 
however,  quite  different.       Citation  by  registered  letter  is 
entirely  the  creature  of  the  Act  of  1882,  and  it  certainly 
appears  to  me  that  the  wording  of  the  statute  is  such  as  to 
raise  a  very  strong  presumption  against  the  pursuer's  con- 
tention.     Warrants  of  citation  may  under  sec.  3  be  executed 
by  sending  them,  first  "  to  the  known  residence  or  place  of 
business  "  of  the  person  to  be  cited  (that  refers,  Bird's  case 
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decides,  to  a  residence  within  the  jurisdiction,  and  ad- 
mittedly there  was  no  such  place  here) ;  and,  second,  "  to  his 
last  known  address,  if  it  continues  to  be  his  legal  domicile 
or  proper  place  of  citation."  Again,  here  the  place  to  which 
this  letter  was  sent  admittedly  did  not  continue  to  be  the 
defender's  proper  place  of  citation.  Further,  the  first 
schedule  gives  a  form  for  the  certificate  of  execution,  and 
here  that  form  could  not  be  returned  except  at  the  sacrifice 
of  accuracy.  Still  less  could  the  law  agent  who  sent  the 
letter  sign  a  certificate  of  personal  citation,  so  that  this 
case  is  in  this  peculiar  position,  that  the  Court  can  have 
no  certificate  of  execution  before  it.  I  may  add  that  ad- 
mittedly here  the  defender  has  proved  the  exact  facts  men- 
tioned in  the  last  three  lines  of  sec.  3,  proof  of  which  it  is 
enacted  shall  be  fatal  to  the  validity  of  the  citation.  All 
this  leads  me  to  the  conclusion  that  citation  by  registered 
letter  is  strictly  confined  to  cases  covered  by  the  exact  words 
of  the  statute.  It  has  been  held  in  the  case  of  Steuart  v 
Recy  12  R.  563,  that  when  a  person  cited  has  a  residence  in 
the  jurisdiction  it  does  not  invalidate  the  citation  that  the 
registered  letter  was  not  actually  **  tendered  or  delivered  " 
at  his  house  in  terras  of  the  statute  if  it  is  proved  that  it 
was  delivered  at  the  post  office  to  another  person  duly 
authorised  by  him  to  receive  it — ^that,  in  short,  in  such 
circumstances  the  receipt  of  the  letter  by  his  agent  is 
equivalent  to  the  receipt  of  it  by  him ;  but  it  seems  rather 
a  curious  result  of  the  pursuer's  contention  here  that  if 
the  defender  had  authorised  his  mother  to  receive  his  letters 
at  Loanhead,  and  had  instructed  her  to  forward 
them  to  Fife,  and  she  had  so  forwarded  this  citation, 
the  legal  effect  would  have  been  that  the  defender,  though  he 
might  never  have  been  in  Midlothian  at  all,  must  be  held  to 
have  been  personally  cited  in  this  county.  It  is,  in  my 
opinion,  for  the  person  using  the  new  form  of  citation  to 
see  that  his  opponent  has  the  qualifications  necessary  to 
subject  him  to  receipt  of  a  citation  by  registered  letter,  and 
that  the  mere  receipt  of  the  letter,  whether  the  opponent  got 
it  at  the  post  office  or  at  a  friend's  house,  or  by  chance 
picked  it  up  on  the  road  (to  carry  the  argument  to  its 
utmost  length),  can  never  make  a  bad  citation  good,  or  give 
jurisdiction  to  a  Sheriff  Court  which  otherwise  has  none. 

With  regard  to  expenses,  the  procedure  up  to  this  point 
has  been  occasioned  by  the  defender's  action  in  going  to  the 
post  office  and  asking  for  a  letter  which  to  his  knowledge 
had  already  been  refused  admittance  at  the  place  to  which 
it  was  addressed.  Had  he  not  done  so  the  letter  would  have 
been  returned  by  the  post  office  in  ordinary  course,  and  a 
new  action  would  possibly  have  been  brought  in  the  Sheriff 
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MiPuwHfAir.    Court  of  Fife — ^at  all  events  this  case  could  not  have  gone 
^GoSrtS*     ^^'      ^°  these  circumstances  I  think  that  the  proper  course 
—  is  to  find  neither  party  entitled  to  expenses. 

\j,  \j»  Ul» 
For  pursuer — Mr.  Gbobob  W.  Hogg  an,  Bonnyrigg. 
For  defender— Mr.  John  Niool,  Edinburgh. 


No.  75.     Cadbuey  Bbothers,  Limited,  Pursuers;   Mrs.  N.  G. 
""^"^-  Wallace,  Defender. 

Brothers.Limit«d  Bankruptcy — Cessio — Married  Women's  Acts — Cessio  of 

—  married  woman  living  with  her  husband. — Held 

that  the  estates  of  a  married  woman,  who  carried 
on  business  by  herself  but  who  was  living  with 
her  husband,  were  liable  to  the  process  of  cessio 
bonorum  at  the  instance  of  her  creditors,  she 
having  been  made  notour  bankrupt  by  a  poinding 
of  her  moveables  following  on  an  expired  charge 
upon  a  decree  against  her. 

The  facts  and  circumstances  of  the  case  are  fully 
stated    in    the   judgments    of    the    Sheriff- Substitute 
(Graham)  and  Sheriff- Principal  (Macon(x;hie),  which 
were  as  follows: — 
jaiiei^i906  Edinburgh,    1st   June,     1906.— The     Sheriff-Substitute, 

Sheriff geaham.  having  heard  the  agents  for  the  pursuer  and  defender  and 
considered  the  petition,  with  the  defender's  deposition  and 
oath  and  whole  process,  repels  the  plea  or  objection  stated 
by  the  defender  that  the  petition  is  incompetent  in  respect 
that  she  is  a  married  woman  living  with  her  husband, 
though  carrying  on  a  trade  or  business  on  her  own  behalf ; 
ordains  the  defender  to  execute  a  disposition  omnium 
bonorum  in  favour  of  William  J.  Allan  Drununond,  char- 
tered accountant,  Edinburgh,  who  is  hereby  appointed 
trustee  for  behoof  of  the  creditors  of  the  defender,  and 
decerns.  J.  Edward  Graham. 

Note. — A  married  woman  appears  to  be  liable  to  cessio 
to  the  same  extent  to  which  she  is  liable  to  sequestration 
(Goudy,  p.  441).  At  common  law,  and  apart  from  statute, 
a  married  woman  carrying  on  a  trade  or  business  by  herself, 
whose  husband  is  abroad,  is  liable  to  diligence  and  bank- 
ruptcy as  an  ordinary  debtor  (Goudy,  p.  74,  and  cases  there 
cited).  But  "  it  has  not  yet  been  decided  how  far  the 
third  section  of  the  Married  Women^s  Property  Act,  1877, 
is  to  subject  her  to  bankruptcy  where  she  is,  while  living 
with  her  husband,  earning  her  living  as  a  trader  or  artist. 
It  is  said  by  Eraser,  '  it  is  difficult  to  come  to  the  conclusion 
that  a  wife  who  is  allowed  to  trade  shall  not  also  be  made 
liable  to  diligence  to  enforce  payment  of  her  debts  as  a 
trader.       She  seems  quoad  such  debts  to  stand  in  the  same 
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position  as  the  wife  of  a  husband  who  is  abroad ' "  (Goudy,     iii»MfMiA«. 

P-   75).  BroiSSi^'Lltad 

In  the  case  of  Craig  v  Macdonald,  1905,  13  S.L.T.  411,  '^.^ 
Lord  Johnston  refused  a  petition  for  sequestration,  on  the  J""^*"* 
twofold  ground  (1)  that,  though  the  defender  was  carrying  b*>""®»^«*«- 
on  business  independently,  her  husband  was  resident  in  the 
same  town ;  and  (2)  that  neither  arrestment,  poinding,  nor 
adjudication  had  followed  on  the  expired  charge.  In  the 
present  case  the  defender  is  cariying  on  business  inde- 
pendently, and  her  husband  is  living  with  her,  but  her  effects, 
including  weights  and  measures  used  in  the  business,  have 
been  poinded.  This  case  is  therefore  not  ruled  by  Lord 
Johnston's  decision.  By  sec.  3  of  the  said  Act  of  1877 
the  right  of  administration  of  her  husband  is  excluded  from 
any  earnings  she  may  make  in  her  business,  and  such  earn- 
ings are  to  be  deemed  to  be  settled  to  her  sole  and  separate 
use,  and  her  receipts  are  to  be  a  good  discharge.  It  seems 
to  me  that  liability  to  diligence  and  bankruptcy  as  an 
ordinary  debtor  must  follow  the  wide  privileges  of  trading 
conferred  on  a  married  woman  by  the  Act  of  1877,  and  that 
the  fact  that  her  husband  is  living  with  her  does  not  pre- 
vent that  result,  unless  it  can  be  shown  that  he  is  taking 
part  in  the  conduct  of  the  business.  J.  £.  6. 


Edinburgh,  I9th  June,  1906. — ^The  Sheriff,  having  heard    Junei9.i«ML 
counsel  for  the  petitioners  and  the  agent  for  the  respondent,        sheriff 
and  having  considered   the   appeal,   adheres   to   the   inter- 
locutor of  the  Sheriff-Substitute  appealed  against,  and  dis- 
misses the  appeal ;  finds  the  defender  liable  to  the  pursuers 
in  the  expenses  of  the  appeal,  kc. 

C.  C.  Maconochib. 

Note. — ^The  respondent  objects  to  the  granting  of  this 
petition  on  the  ground  that  she  is  a  married  woman  living 
with  her  husband.  In  her  deposition  she  states  that  she  has 
for  some  time  carried  on  business  on  her  own  account,  and 
that  she  had  when  she  began  to  trade  (which  was  long  after 
the  date  of  the  marriage)  about  £20  of  capital,  "  which  was 
money  I  had  saved  from  my  own  earnings  as  a  teacher  and 
from  my  children  in  gift."  She  has  all  along  been  living 
with  her  husband,  but  "  the  business  was  entirely  mine — my 
husband  had  nothing  to  do  with  it."  Certain  of  her  goods 
have  been  poinded,  following  on  a  duly  executed  charge  for 
payment  of  a  debt  for  which  the  petitioners  had  obtained 
decree  against  her.  There  is  thus  no  doubt  that  she  is 
notour  bankrupt  under  sec.  7  of  the  Bankruptcy  Act,  1856. 

The  first  question  is  whether  the  jus  mariti  and  the  jua 
admintstratioms  of  the  husband  of  the  respondent  are  ex- 
cluded from  her  personal  estate  in  terms  of  sec.  3  of  the 
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MiDLOTHiAv.    Married  Women's  Property  Act,  1877.      In  my  opinion  they 

BrotSrt^LSiitfid  ^^^-  ^^  ^*  *^^®  ^^^^  i^  ^®r  deposition  the  respondent  says 
rwaiace.  ^y^^^  ^  p^^j.^  q£  ^.j^^  g^j^^jj  capital  with  which  she  began  to 
juDew,i908.  ^^g^^Q  ^0,8  derived,  not  from  her  own  earnings,  but -by  gift 
Maoorochii.  from  her  children.  It  may  be — I  give  no  opinion  on  the 
subject — ^that  had  she  stated  how  much  was  derived  ffom  the 
one  source  and  how  much  from  the  other,  it  might  have 
been  held  that  the  part  which  she  had  not  earned  was 
exempt  from  the  diligence  of  her  creditors,  but  she  does  not 
give  any  data  from  which  any  conclusion  as  to  that  can 
be  drawn.  It  was  for  her,  I  think,  to  do  so,  and  the  nature 
of  her  defence  is  not  such  as  to  lead  me  to  inquire  very 
closely  into  the  matter,  the  objection  to  the  granting  of  the- 
petition  being  of  a  very  technical  character.  Taking  it, 
then,  that  the  capital  she  speaks  of  was  earned  by  her,  th^ 
jus  mariti  and  right  of  administration  of  her  husband  are 
excluded  from  it,  and  from  any  earnings  subsequently  made 
by  her,  under  the  provisions  of  sec.  3  of  the  Act  of  1877. 
She  is  thus  by  operation  of  law  placed  in  precisely  the  same 
position  as  that  in  which  Mrs.  Biggart  was,  under  her 
father's  settlement,  when  she  became  a  shareholder  of  the 
City  of  Glasgow  Bank  {Biggart  v  City  of  Glasgow  Bank, 
6  R.  470).  In  that  case,  which  was  decided  subsequently 
to  the  Married  Women's  Property  Act,  1877,  but  before  the 
passing  of  the  Debtors  Act,  1880,  it  was  held  that  a  married 
woman  living  with  her  husband  may  invest  her  own  funds 
from  which  her  husband's  whole  rights  are  excluded  in 
trade,  and  that  she  thereby  incurs  personal  obligations  which 
can  be  made  effectual  against  her  separate  estate.  All 
their  lordships  who  took  part  in  that  decision  stated  their 
opinions  that  in  such  circumstances  law  and  equity  de- 
manded that  her  estate  should  be  available  to  the  creditors 
with  whom  she  had  traded.  Lord  Mure,  at  p.  478,  after 
stating  that  such  was  the  law  in  the  case  of  a  married 
woman  living  separate  from  her  husband,  went  on  to  con- 
sider whether  there  ought  to  be  any  distinction  between 
that  case  and  the  case  of  a  woman  trading  with  her  own 
funds  while  living  with  her  husband,  as  Mrs.  Biggart  was 
doing.  The  conclusion  at  which  he  arrived  was  that  her 
estate  ought  to  be  liable  for  the  losses  of  the  trading  con- 
cern, "  and,  on  the  broad  ground  that  this  estate  belonged 
to  herself,  that  her  husband's  jus  inariti  was  excluded,  and 
that  he  had  no  right  of  administration,  and  following  the 
principle  laid  down  in  the  cases  of  Churnside  v  Gurric, 
1789,  M.  6082,  and  OrTtie  v  Diffors,  1833,  12  S.  149,  the 
name  of  Mrs.  Biggart  ought  to  remain  on  the  list  of  con- 
tributories."       Again,    on   p.    482,    Lord   President    Inglis 
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says,  "  I  think  there  itf  a  great  deal  of  force  in  what  has  been  Midwthuw. 
suggested  by  my  brother,  Lord  Mure,  that  there  is  s^b- g^^gjj^j^^^ 
stantially  no  distinction  between  the  case  we  are  dealing  with  •waucc. 
and  the  case  of  a  married  woman  engaging  in  trade  who  is  J^n^J^iw"- 
living  separate  from  her  husband."  That  case  is  precisely  maooJJoth. 
in  point  here,  in  so  far  as  it  decides  that  the  respondent's 
estate  must  be  made  available  to  her  creditors  in  one  way 
or  another,  and  I  should  have  had  no  hesitation  in  granting 
decree  of  cessio  as  craved  had  it  not  been  that  I  was  referred 
to  a  judgment  pronounced  by  Lord  Johnston  on  25th  July, 
I90b.  (Craig  v  Macdonald,  13  S.L.T.  411),  which,  it  is 
maintained,  is  on  all  fours  with  the  present  case,  and  there- 
'fore  binding  on  me.  In  that  case  his  lordship- refused  to 
grant  sequestration  of  the  estates  of  a  married  woman,  who 
was  carrying  on  trade  with  her  own  money  and  in 
her  own  name,  and  who  was  living,  "  if  not  with 
her  husband,  at  least  living  in  the  same  town."  In 
his  interlocutor  (which  is  only  reported,  so  far  as  I  know, 
in  an  article  on  the  case  at  p.  294  of  vol.  xxi.  of  the  Scottish 
Law  Review)  his  lordship  says,  "  In  respect  that  the  debtor 
is  a  married  woman,  and  that  ...  it  appears  on 
the  face  of  the  petition  that  her  husband  is  resident  in  this 
country,  and  if  not  residing  with  his  wife,  at  least  residing 
in  the  same  town,  and  in  respect,  further,  that  neither 
arrestment,  poinding,  nor  adjudication  has  followed  on  the 
expired  charge  .  .  .  finds  that  notour  bankruptcy  has 
not  been  constituted  against  the  debtor;  therefore  refuses 
the  petition."  Now,  on  tbat  interlocutor  it  is  clear  that 
there  are  two  highly  important  distinctions  between  that 
case  and  the  present.  In  the  first  place,  the  remedy  sought 
is  different,  sequestration  in  the  one  case  and  cessio  in  the 
other;  but,  in  the  second  place,  what  is  more  important, 
the  respondent  there  was  not  notour  bankrupt  under  the 
Act  of  1856,  no  poinding,  arrestment,  or  adjudication  having 
followed  on  the  expired  charge,  whereas  here  poinding  of  the 
respondent's  moveables  has  followed,  so  that  she  is  un- 
doubtedly notour  bankrupt  under  that  Act.  That  being 
so,  it  seems  to  me  that  the  petition  is  clearly  competent 
if  the  respondent's  estates  are  to  be  made  available  to  her 
creditors  at  all,  for  sec.  8  of  the  Debtors  Act,  1880,  provides 
that  "any  creditor  of  a  debtor  who  is  notour  bankrupt 
within  the  meaning  of  the  Bankruptcy  (Scotland)  Act,  1856," 
may  present  such  a  petition  as  this.  No  doubt  in  its  origin 
the  process  of  cessio  was  in  the  main  a  means  by  which 
a  debtor  could  obtain  protection  from  imprisonment,  and 
that  imprisonment  has  from  the  earliest  times  been  incom- 
petent  in   the  case  of  a   married   woman   living  with   her 
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othera.  Limit 
V  Wallace. 

June  19,  IQOOb 

Sheriff 
Maoopochii. 


MipioMuir.  husband,  but  from  the  passing  of  the  Debtors  Act  it  lost 
BrofciS^^imited  *'^**'  character,  and  became  merely  an  easy  mode  of  distri- 
bution of  a  debtor's  estate ;  and  sees.  7  and  8  are  applicable 
to  all  debtors  who  are  notour  bankrupt,  whether  in  their  case 
imprisonment  was  before  the  Act  competent  or  incompetent. 
On  these  grounds  I  hold,  following  Biggart's  case,  that  the 
respondent's  creditors  are  entitled  to  have  her  estate  made 
available  to  them,  and  that  they  can  work  out  their  end  by 
means  of  this  petition. 

It  was  further  maintained  for  the  respondent  that,  assum- 
ing the  competency  of  the  petition,  the  Court  ought  to 
exercise  its  undoubted  discretion  to  grant  or  refuse  decree 
of  cessio,  and  that,  looking  to  the  small  amount  of  the 
petitioning  creditors'  debt,  this  was  a  case  for  withholding 
decree.  I  can  only  say  that  on  looking  into  the  state  of 
affairs  I  see  no  reason  in  this  case  for  adopting  that  course. 

C.  C.  M. 
For  petitioners — Mr.  Kemp,  advocate,  instructed  by  Mr.  Wm. 

Gbddbs,  Edinburgh. 
For  respondent— Mr.  G.  M.  Niooijson,  Edinbiurgh. 


No.  76. 
Laharcbbiu. 

MackTeo 
Baxter  k  Sons. 


March  84,  igoe. 
Sheriff  Ftps. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Patrick   Mackie,   Pursuer;    James  Baxter  &  Sons, 

Defenders, 

Reparation  —  Joint  or  several  delinquency  —  Two 
separate  actions  at  common  law  and  under  statute 
respectively — Competency, — ^A  pursuer,  in  respect 
of  personal  injury  to  him  arising  from  fault  or 
negligence,  raised  an  action  for  damages  against 
A  at  common  law,  and,  later,  raised  an  indepen- 
dent action  for  a  similar  amount  of  damages 
against  B,  his  employer,  founded  on  the  extension 
by  the  Employers'  Liability  Act,  1880,  of  the 
common  law  of  responsibility  for  fault  or  negli- 
gence. The  latter  action  dismissed  as  incom- 
petent while  the  former  action  was  pending. 

The  following  interlocutor  by  the  Sheriff-Substitute 
(Fyfe)  fully  explains  the  circumstances: — 

Glasgow,  24^  March^  1906. — Having  heard  parties' 
procurators  and  considered  the  closed  record,  sustains  the 
defenders'  third  plea;  finds  that  this  action  is  not  com- 
petent; dismisses  the  action;  finds  the  defenders  entitled 
to  expenses,  &c.  T.  A.  Ftpb. 

Note, — The  present  pursuer,  in  this  Court  on  7th 
November,  1905,  sued  the  Carron  Company  (the  owners  of 
the  pit  in  which  the  accident  is  alleged  to  have  happened) 
for  damages  in  respect  of  exactly  the  same  circumstances  aa 
those  set  forth   in  this   action.     That  action   was  laid  at 


Digitized  by  VjOOQIC 


1006.]  SHERIFF   COURT  REPORTS.  253 

common  law,  and  could  only  be  laid  at  common  law,  for  the   labaembxei, 
Ciirron  Company  were  not  the  pursuer's  direct  employers.   BaxSrifsoM. 

The  present  action  was  brought  on  8th  November,  1906.  nnreh^i^oe 
It  is  directed  against  Baxter  &  Sons,  contractors,  who  were  sherilrFTFi. 
doing  building  work  in  the  pit  for  the  Carron  Company, 
It  is  in  form  laid  alternatively  in  the  prayer  at  common 
law  and  under  the  Employers*  Liability  Act.  But  there 
are  not  alternative  pleas,  and  it  is  obvious  that  there  is 
no  relevant  case  at  common  law  against  Baxter  &  Sons. 
Tlie  only  case  against  them  which  can  be  pled  out  of  this 
record  is  that  Robert  Thomson,  who  directed  the  operations, 
was  their  superintendent  in  the  sense  of  the  Employers' 
Liability  Act,  although  it  is  not  specifically  averred  tliat 
he  was  such  a  superintendent.  That  is  to  say,  this  action 
is  (as  the  pursuer  himself  puts  it  in  his  condescendence) 
"  raised  under  the  Employers*  Liability  Act.**  The  situa- 
tion, therefore,  is  that  we  have  a  common  law  claim  laid 
against  the  Carron  Company  on  7th  November,  and  an 
employers*  liability  claim  laid  against  Baxter  on  8th 
November,  each  concluding  for  damages,  and  the  grounds 
stated  being  in  each  case  exactly  the  same.  It  is  argued 
that  this  second  action  is  merely  a  supplementary  action. 
I  do  not  think  it  is.  The  prayer  is  not  the  prayer  of  a 
supplementary  action,  but  the  prayer  of  an  independent 
petition.  There  is  no  reference  whatever  made  in  the 
prayer  or  anywhere  else  to  the  first  action.  It  so  happens 
that  both  cases  are  tabled  in  the  Court  in  which  I  preside, 
and  therefore  I  happen  to  know  of  both.  But  that  is  a 
mere  coincidence.  It  might  have  happened  that  one  of  the 
actions  was  before  another  judge  here,  or  before  the  Court 
of  Session.  I  think  it  is  beyond  question  that  this  action 
is  not  a  supplementary  action.  If  it  is  an  independent 
action,  then  it  claims  an  independent  award  of  damages. 
If  these  two  actions  succeeded  the  pursuer  would  get  a 
decree  twice  for  the  same  claim. 

But,  says  the  pursuer's  agent,  this  difficulty  can  be 
readily  got  over  by  conjoining  the  actions  and  taking  a 
proof  in  the  conjoined  process  ;  then  if  Baxter  &  Sons  are 
liable  they  can  be  decerned  against,  or  if  the  Carron  Company 
are  liable  they  can  be  decerned  against.  This  would  no 
doubt  be  an  exceedingly  convenient  arrangement  for  a  liti- 
gant who  is  not  very  sure  who  his  proper  debtor  is.  The  idea 
is  that  I  should  permit  A  to  raise  an  action  to-day  against 
B,  to-morrow  to  bring  an  independent  action  against  C, 
and  the  third  day  probably  to  bring  another  action  against 
D,  and  so  on— each  action  independently  claiming  compen- 
sation   for    the    same    accident — ^and    then    that    I    should 
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LAVAsuRfu.  conjoin  all  these  independent  actions,  and  that  I  should  find 
ijj<*j«j  out  for  the  pursuer  (what  he  should  find  out  for  himself 
before  he  seeks  the  aid  of  the  Court)  who  is  liable,  if  any- 
body is,  in  compensation.  This  would  be  contrary  to  all 
recognised  process  rules  and  precedents,  and  to  permit  it 
would  be  a  failure  on  my  part  to  observe  the  obvious  duty 
of  a  tribunal  (per  Lord  Neaves,  in  Cochran,  1857,  20  D.  178) 
''  to  see  that  there  is  not  on  the  whole  an  improper  or 
oppressive  accumulation  of  litigation."  I  should  not,  there- 
fore, even  if  I  had  a  discretion  to  do  so,  entertain  the  idea 
of  conjoining  these  two  processes. 

There  is,  however,  a  stronger  consideration  than  even 
this.  What  I  have  to  consider  is  the  position  as  at  8th 
November.  Then  I  think  it  was  incompetent  for  the 
pursuer  to  lay  this  action,  for  the  reason  that  the  pursuer 
had  selected  his  debtor  and  his  ground  of  action,  and  he 
could  not  relevantly  lay  a  supplementary  action  on  different 
grounds  from  those  set  forth  in  the  prayer  of  the  original 
action ;  for  a  supplementary  action  is  not  a  competent  form 
of  process  to  enlarge  a  claim  or  to  alter  grounds  of  action, 
and  the  grounds  of  action  in  the  two  cases  are  distinct. 
The  one  is  common  law  liability,  and  the  other  is  statutory 
liability.  In  a  supplementary  action  the  prayer  of  the 
original  action  is  repeated,  not  modified  in  any  way. 
Now,  the  prayer  of  the  first  action  is -not  here  repeated,  and 
it  is  altogether  inapplicable  to  the  case  laid  in  this  second 
action.  These  two  distinct  defenders  could  not  be  jointly 
and  severally  liable  at  common  law.  It  is  argued  that  it 
would  have  been  competent  originally  to  sue  both  these 
defenders  in  one  action  upon  a  prayer  concluding  for 
common  law  damages  against  the  Carron  Company,  and, 
alternatively,  for  statutory  compensation  against  Baxter  k 
Sons,  and  that  these  actions,  if  conjoined,  would  amount  to 
this :  I  offer  no  opinion  upon  this.  The  relevancy  of  such  a 
petition  would  be  arguable,  but  the  prayer  and  the  con- 
descendence would  require  to  be  considered  together.  No 
doubt  the  case  of  Duthie  v  Caledonian  Railway  Company, 
3rd  June,  1898,  25  R.  934,  seems  to  countenance  a  claim 
laid  jointly  and  severally  against  two  defenders,  the  one 
liable  at  common  law  and  the  other  under  statute,  but  the 
relevancy  of  each  such  case  would  obviously  depend  upon 
the  form  of  its  own  record,  and  I  am  not  called  here  to 
consider  any  such  question. 

The  defender  states  a  plea  of  lis  alihiy  and  also  a  plea 
of  incompetency.  The  principle  of  both  to  some  extent 
applies,  but  as  the  parties  called  are  different  I  hardly  think 
it  falls  strictly  within  lis  alibi.  The  more  appropriate 
plea  seems  to  be  that  of  incompetency.  The  fact  of  the 
dependence  of  the  first  action  is  averred,  and  it  is  a  fact 
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within    the   knowledge   of  the  Court,  and   so   requires    no   lahaeibhim. 
formal  proof.  T.  A.  F.       ^.^SfStiSn.. 

The  judgment  was  appealed  to  the  Sheriff,  but  the 
appeal  was  not  insisted  in. 

For  pursaer— Mr.  Thomas  Soanlan,  Glasgow. 
For  defenders— Mr.  H.  Lumsdsk,  Glasgow. 


SHERIFF  COURT  OF  FORFARSHIRE. 

Simon  Urquhart  &  Son,  Petitioners;    James  Wood,     No.  77. 
Respondent.  PomfAMHim.. 

Jurisdiction  ratione  rei  sitae — Interdict  of  sale  under  "'"wood. 
poinding — Effects  in  county, — Held  that  the 
Sheriff  of  a  county  in  which  effects  had  been 
poinded  on  a  decree  obtained  in  that  county,  at 
the  instance  of  a  person  who  had  no  domicile  in  it, 
but  resided  in  another  sheriffdom,  had  jurisdiction 
to  try  an  action  of  interdict  of  the  sale  under  the 
poinding  by  the  owners  of  the  effects,  ratione  rei 
sites. 

Poinding — Objections  to  procedure  in  carrying  out. — 
Opinion  that  a  poinding  executed  after  sunset  was 
incompetent.  Observations  as  to  the  essentials  of 
the  schedule  and  the  method  of  appraising  effects 
in  slump. 

This  was  an  action  raised  in  the  Forfar  Sheriff 
Court  at  the  instance  of  Simon  Urquhart  &  Son,  fish 
dealers,  Forfar,  against  James  Wood,  wholesale  fish 
merchant,  Aberdeen,  to  interdict  the  defender  from 
selling  certain  effects  alleged  by  them  to  be  their  pro- 
perty, but  for  the  sale  of  which  the  defender  had 
obtained  a  warrant  in  the  said  Court  in  an  action  at 
his  instance  against  Simon  Urquhart,  the  senior 
partner,  who,  it  was  alleged,  had  possession  at  the 
time  of  the  warrant  being  granted.  Interim  interdict 
was  granted,  and  a  record  made  up.  The  defender  pled 
that  the  Sheriff  at  Forfar  had  no  jurisdiction.  This 
plea  was  repelled  by  the  following  interlocutor: — 

FoBFAR,  I7th  May,  1906. — ^The  Sheriff-Substitute,  having  uayir.iMM. 
considered  the  cause,  finds  that  the  pursuers  and  Simon  sheruTLii 
Urquhart  are  resident  and  carry  on  business  within  the 
jurisdiction  of  the  Sheriff  Court  of  Forfarshire,  and  that  the 
defender  has  his  domicile  in  Aberdeen ;  that  on  5th  October, 
1905,  the  defender  obtained  a  decree  in  this  Court  against 
Simon  Urquhart,  one  of  the  pursuers,  in  absence,  for 
£61  Ss.  3d.  sterling,  under  deduction  of  £b  paid  to  account, 
with  £3  16s.  3d.  of  expenses;  that  the  defender  extracted  the 
said  decree  op  13th  October,  1905,  and  on  2nd  March,  1906, 
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FosvAUBiu.  charged  the  said  Simon  Urquhart  thereon;  that,  the  said 
^""^  w5)d.**°  *  charge  having  expired,  the  effects  specified  in  the  prayer  of 
MnylrTifloe.  *^6  petition  were  poinded  by  the  defender  on  13th  March, 
sheriFLu.  1906 ;  that  it  is  averred  by  the  pursuers,  and  not  denied  by 
the  defender,  that  the  said  poinding  was  executed  forty-eight 
minutes  after  sunset ;  that  the  schedule  of  poinding  left  with 
the  said  Simon  Urquhart,  in  terms  of  the  Personal  Diligence 
Act,  1838,  stated  inaccurately  the  date  of  the  defender's 
decree  and  the  sum  of  expenses  decerned  for;  that  the 
execution  of  the  said  poinding  having  been  reported,  warrant 
of  sale  was  granted  to  the  defender  on  20th  March,  1906,  by 
the  Sheriff-Substitute  of  Forfarshire ;  and  that  the  pursuers 
have  instructed  prima  facie  title  to  the  effects  poinded : 
Finds  in  law  that,  the  present  action  being  to  interdict  the 
defender  from  proceeding  upon  a  warrant  obtained  by  him 
in  this  Court,  the  defender  is  subject  in  respect  thereof  to 
the  jurisdiction  of  the  Sheriff  of  Forfarshire  ex  recan- 
ventione;  finds  further  in  law  that  the  aforesaid  poinding 
was  inept  and  illegal  in  respect  that  it  was  not  done  in  due 
time  of  day,  and  that  the  pursuers  are  entitled  to  resist  the 
sale  of  the  said  effects  following  thereon ;  therefore  repels  the 
first  plea  in  law  of  the  defender  ;  in  respect  that  the  defender 
has  stated  upon  record  that  he  is  now  willing  to  drop  the 
present  poinding  and  proceedings  complained  of,  finds  it 
unnecessary  to  continue  the  interdict  formerly  granted;  finds 
the  defender  liable  to  the  pursuers  in  expenses  according  to 
scale  2,  kc.  Breicner  P.  Leb. 

Note. — The  object  of  this  action  is  to  prevent  the  sale  of 
certain  effects  alleged  to  belong  to  the  pursuers,  in  'satisfac- 
tion of  a  debt  constituted  against  an  individual  member  of 
the  copartnery.  It  would  probably  have  been  more  satis- 
factory to  proceed  at  once  to  the  determination  of  the  ques- 
tion whether  these  effects  are  attachable  for  the  debt  or  not, 
but  the  pursuers  have  raised,  as  a  preliminary  question, 
certain  technical  objections  to  the  validity  of  the  poinding 
on  which  the  warrant  to  sell  proceeded.  The  defender,  on 
his  part,  calls  in  question  the  jurisdiction  of  this  Court,  on 
the  ground  that  he  has  no  residence  or  domicile  in  this 
county,  and  has  not  been  personally  cited  within  the  sheriff- 
dom. I  am  of  opinion  that  the  plea  of  no  jurisdiction  is 
not  well  founded.  It  is  certainly  well  established  in  prac- 
tice, if  not  by  any  authoritative  judgment  of  the  Supreme 
Court,  that  reconvention  is  a  ground  of  jurisdiction  in  the 
Sheriff  Court  against  a  defender  domiciled  in  another  sheriff- 
dom in  Scotland.  This  ground  of  jurisdiction  is  generally 
said  to  exist  only  so  long  as  the  original  action  brought  by 
the  stranger — the  actio  coni^enttonis — is  in  dependence,  and 
to  fall  when  final  decree  is  obtained ;  but  the  same  considera- 
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tions  of  reason  and  equity  apply  in  cases  like  the  present,    foefamhibb. 
where  after  decree  the  stranger  continues  to  make  use  of  the  ^"*"^^^"  * 
Court  to  enforce  his  decree  and  recover  tis  debt.     In  the  old     MaylrTiwe. 
case  of  Black  <k  Knox  v  Ellis  dc  Sons,  7th  June,  1805,  M.     BherT?Lii. 
(App.  L,  "Foreign,"  No.  7),  the  decision  in  favour  of  juris- 
diction went  much  further  than  this.     It  may  be  questioned 
whether  the  decision  in  this  case  would  now  be  followed ;  but, 
at  any  rate,  there  is  neither  principle  nor  authority  for  so 
limiting  the  doctrine  of  reconvention  as  to  make  it  necessary 
to  proceed  in  the  Court  of  another  sheriffdom  to  interdict 
the  wrongous  act  of  a  stranger  within  this  sheriffdom,  and 
professing  to  be  done  in  pursuance  of  a  warrant  obtained 
by  the  stranger  in  this  Court.     The  whole  poindin<^  proceed- 
ings take  place  under  the  authority  and  control  of  the  Sheriff, 
and  this  is  only  possible  if  all  the  parties  concerned  are  sub- 
ject quoad  hoc  to  his  jurisdiction. 

The  objections  which  (apart  from  the  ownership  of  the 
effects)  are  stated  By  the  pursuers  to  the  poinding  are  (1) 
that  it  was  carried  out  forty-eight  minutes  after  sunset,  and 
(2)  that  in  the  schedule  of  poinding  left  with  the  debtor  both 
the  date  of  the  decree  constituting  the  debt  and  the  amount 
of  the  expenses  decerned  for  were  wrongly  stated.  The 
second  of  these  objections  does  not  appear  jto  me  to  be 
material.  Mistakes  of  this  nature  ought  not  to  be  made, 
but  there  does  not  seem  to  be  any  reason  why  the  schedule 
should  specify  either  the  date  of  the  decree  or  the  amount  of 
the  debt.  The  statutory  requirement  is  that  a  schedule 
should  be  delivered  to  the  possessor  specifying  the  poinded 
effects,  and  at  whose  instance  they  were  poinded,  and  the 
value  thereof.  In  these  particulars  the  schedule  is  not  at 
fault,  and  the  execution  of  poinding,  in  which  the  mistakes 
complained  of  might  have  proved  fatal,  has  not  (so  far  as  I 
can  read  through  the  deletions)  repeated  them.  While  hold- 
ing that  these  mistakes  are  not  such  as  to  invalidate  the 
poinding,  I  am  bound  to  say  that  I  do  so  with  diffidence,  as 
I  observe  that  the  learned  author  of  the  Law  of  Diligence, 
Mr.  Graham  Stewart,  states  the  contrary  opinion,  and  he  is 
supported  by  the  universal  practice  of  stating  both  the  date 
and  the  amount  of  the  decree  in  the  schedule.  The  objection 
to  the  poinding  on  the  ground  that  it  was  carried  out  after 
sunset  is  in  a  different  position.  In  the  case  of  Douglas  v 
Jackson  ds  Grahame,  11th  February,  1675,  M.  3739,  it  was 
held  that  a  poinding  was  not  valid  or  lawful  unless  it  were 
begun  before  sunset  and  ended  during  the  daylight.  Though 
this  is  a  very  old  authority,  it  has  never,  I  think,  been  dis- 
turbed or  questioned,  and  it  is  still  recognised  both  in  prac- 
tice and  by  the  text  writers.  The  pursuers'  statement  of 
this  objection  is  not  specifically  denied  by  the  defender,  whos^ 
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FoEFABBHiitr.    position  appears  to  be  merely  to  dispute  its  ^eet,  and,  in 

urqnhjjrtA Son  v  my  Opinion,  he  must  be  held  to  have  admitted  the  faet.     I 

MajTrTwoe.    ^^^  ^*  probable,  however,  that  I  would  liot  have  proceeded 

sherilTLii.     ^^  ^^^^   technical    interpretation   of   the   pfeadings   without 

giving  the  defender  the  opportunity  of  amending  if,  apart 

from  this  objection,  there  seemed  to  be  any  likelihood  of 

being  able  to  uphold  the  validity  of  this  poinding. 

But  there  appear  to  me  to  be  several  other  objections 
not  taken  by  the  pursuers,  each  of  which  would  be  a  suffi- 
cient reason  for  holding  the  poinding  bad.  First,  the  state- 
ment in  the  execution  of  poinding  that  none  appeared  to  say 
''  that  the  said  goods  and  effects  were  their  property,  and 
not  the  said  Simon  Urquhart's,"  ought  not  to  have  been 
made,  at  least  without  aome  qualification,  because  even  if 
the  pursuers'  averment,  that  they  informed  the  officer  that 
the  effects  belonged  to  the  firm  and  not  to  the  individual 
debtor,  can  be  disproved,  it  must  have  been  patent  to  the 
officer  that  certain  of  the  effects  were  marked  with  a  name 
other  than  the  debtor's.  This  is  a  fact  which  it  was  the 
officer's  duty  to  note,  and  so  bring  within  the  cognisance 
of  the  Court.  Second,  the  schedule  of  poinding,  or  a 
schedule,  ought  to  have  been  left  with  the  firm  whose  name 
was  on  the  spcing  vans,  and  who  were  er  facie  the  possessors. 
Third,  the  method  of  appraising  effects  in  slump  or  in  parcels 
has  more  than  once  been  held  a  good  ground  of  objection 
(see  M'Knight  <k  Mure  v  Greem,  27th  January,  1835,  13  S. 
342,  and  Lt  CorUe  v  Scott  Douglas^  1st  December,  1880, 
8  R.  175).  The  entries  in  the  schedule  and  execution — ^"  two 
spring  vans,  one  almost  new,  £12,"  and  ''  two  sets  of  harness, 
£\  5s." — are  an  adoption  of  the  system  which  these 
decisions  condemn,  and  it  is  obvious  that  the  objection  to 
this  system  is  substantial,  and  not  merely  technical. 
Neither  spring  vans  nor  sets  of  harness  are  things  which 
the  ordinary  purchaser  buys  in  lots,  or  even  in  pairs,  and, 
as  the  subsequent  sale  can  only  proceed  by  offering  the  effects 
as  they  have  been  appraised,  it  is  clear  that  the  system  here 
adopted  might  very  pre  judiciously  affect  the  competition  for 
them.  Many  who  might  wish  to  buy  one  or  other  of  the  vans 
might  hesitate  to  buy  two  together,  and  it  might  well  be 
that,  failing  offerers,  the  poinding  creditor,  getting  the  lot 
at  the  appraised  value,  might  make  a  substantial  profit  by 
subsequently  exposing  the  different  articles  separately. 

J  should  have  had  some  difficulty  as  to  the  remedy  to  be 
granted  to  the  pursuers  were  it  not  that  the  defender's  offer 
to  drop  the  present  poinding  has  made  it  unnecessary  to 
consider  the  point.  The  interdict  craved  in  the  petition 
could  only  be  granted  after  proof  that  the  poinded  effects 
were  the  property  of  the  pursuers,  and  not  of  the  defender's 
debtor.     To  grant  it  at  this  stage,  on  finding  that  the  poind- 
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ing  had '  not.  beBn   regularly  carried  out,   would  clearly  be    pomamhwb. 
going  too  far.     I  do  not  apprehend  that  there  is  any  doubt  ^"^"^J^S^®®"  * 
that  at  any  stage' the  Sheriff  has  power  to  decide  all  ques-     MajlrTiooo. 
tions  as  to  the  application  of  the  diligence  to  the  property     sheriiTLRi. 
poinded,  but  I  have  some  doubt  whether,  after  warrant  of 
sale  has  been  granted,  a  petition  for  interdict  is  the  most 
convenient    form   for    bringing  these    questions   before    the 
Court.  B.  P.  L. 

The  defender  appealed  to  the  Sheriff-Principal 
(Ferguson),  who  issued  the  following  interlocutor: — 

FoRPAB,  23rd  June,  1906.— The  Sheriff,  having  con-  Juw_b^w<»* 
sidered  the  cause,  sustains  the  appeal  to  the  following  effect,  pSSSKir. 
and  quoad  ultra  refuses  the  same;  adheres  to  the  findings 
in  fact  contained  in  the  interlocutor  of  I7th  May,  1906,  com- 
plained of;  recalls  the  findings  in  law  contained  in  the  said 
interlocutor,  and  in  place  thereof  finds  in  law  (1)  that  the 
goods  which  are  the  subject  of  the  diligence  complained  of 
being  situated  within  the  sheriffdom  of  Forfarshire,  the 
defender  is  subject  in  proceedings  relating  to  the  disposal 
of  the  said  goods  to  the  jurisdiction  of  the  Sheriff  of  Forfar- 
shire, ratione  rei  sitcc  ;  (2)  that  the  poinding  in  question  was 
inept  and  illegal,  and  that  the  pursuers  are  entitled  to  resist 
the  sale  of  the  said  effects  following  thereon;  quoad  ultra 
adheres  to  the  interlocutor  of  the  Sheriff-Substitute  of  I7th 
May,  1906,  complained  of;  finds  the  pursuers  entitled  to  the 
expenses  of  this  appeal,  and  remits  the  cause  to  the  Sheriff - 
Substitute.  Ja.  Ferguson. 

Note. — In  my  opinion  the  doctrine  of  reconvention  does 
not  apply  to  the  present  case.  For  it  to  apply  it  is  neces- 
sary that  the  parties  to  the  original  and  the  retaliatory  action 
should  be  the  same.  The  pursuer  who  convenes  is  the 
defender  who  can  be  reconvened,  and  the  defender  convened 
is  the  person  entitled  to  reconvene  in  order  that  full  justice 
may  be  done  and  compensation  effected  between  these  parties. 
But  herie  the  foundation  of  the  pursuers'  case  is  that  they 
are  not  the  parties  who  were  convened  in  the  original  pro- 
ceedings. Their  action  is  truly  for  the  vindication  of  their 
own  property  situated  in  the  sheriffdom,  and  they  apply  to 
the  judge  ordinary  for  protection.  There  could  be  no  doubt 
that,  if  the  subjects  affected  were  heritage,  the  judge  ordinary 
would  have  jurisdiction  ratione  rei  sitce.  There  is,  how- 
ever, also  authority  that  jurisdiction  on  this  ground  exists — 
at  least  to  a  limited  extent — in  the  case  of  corporeal  move- 
ables (see  Bannatyne  v  Ntwendroff,  1841,  3  D.  429,  per 
Lord  Moncreiff,  p.  433;  Scottish  Central  Railway  Com- 
pany V  Ferguson,  Rennie,  dc  Co.,  1863,  1  M.  750,  per  Lord 
Deas,  p.  757).  In  the  last  of  these  cases  the  Lord  President 
said^  "  I  do  not  see  any  principle  for  holding  that  a  party  who 
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FoavAUHiu.  is  owner  of  goods,  or  has  all  the  rights  of  an  owner,  is  pre- 
^"^'^  WwS.**"  *  <5lu<^®d  irom  presenting  an  application  to  the  judge  ordinary 
June»^i906.  *^  enforce  delivery  of  them  out  of  the  hands  of  the  party  by 
whom  they  are  wrongously  detained."  The  same  principle 
would  equaUy  apply  to  the  prevention  of  their  wrongous 
appropriation.  The  persons  who  act  for  the  defender  in  the 
sale  are  within  the  jurisdiction. 

The  present  action  is  therefore  competent.  The  poinding 
on  which  the  warrant  of  sale  proceeded  is,  in  my  opinion, 
clearly  bad,  on  the  grounds  set  forth  by  the  Sheriff -Substitute 
in  his  note.  It  is  a  trite  rule  that  "  diligence  must  be 
exact,"  and,  while  mere  verbal  slips  may  not  be  fatal,  no 
countenance  can  be  given  to  carelessness  where  any  possi- 
bility of  prejudice  may  exist.  I  have  had  considerable 
difficulty  as  to  whether  interdict  is  the  suitable  remedy,  in 
view  of  the  warrant  of  sale  having  been  granted  by  the 
Court  now  invoked.  But  interdict — at  least  interim  inter- 
dict— is  the  summary  remedy  available  for  the  protection  of 
property  against  imminent  threatened  wrong,  and  it  is  here 
craved,  not  by  the  party  against  whom  the  poinding  was 
directed  and  the  warrant  of  sale  obtained,  but  by  a  third 
party.  It  is  also  to  be  observed  that  the  warrant  of  sale 
directs  service  of  it  to  be  made  not  only  on  the  debtor,  but 
the  possessor  of  the  poinded  effects  if  he  be  a  different  person 
from  the  debtor,  and  execution  of  such  service  on  the  firm  is 
conspicuous  by  its  absence.  Had  it  not  been  for  the  state- 
ment on  record  that  the  defender  proposed  to  drop  the 
present  poinding,  the  proper  course  would  probably  have 
been  to  continue  the  interim  interdict  until  the  question  of 
the  actual  property  of  the  goods  had  been  determined. 

J.  F. 

For  pursuers— Mr.  A.  B.  Wyllib,  Forfar. 

For  defender— Mr.   Johk  Byabs  (for  Messrs.  J.  &  A.  W. 
Myles  &  Co.),  Forfar. 
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SHERIFF  COURT  OF  ROXBURGHSHIRE. 

Rev.  Alexander  Lowe,  Pursuer ;  Liddesdale  Distiuct 
Committee  of  the  Roxburghshire  County 
Council,  Defenders. 

Road — Obstruction  hy  mud-heap — Reparation — Delega- 
tion of  statutory  duty  to  independent  contractor, — 
Where  a  local  road  authority  employed  an  inde- 
pendent contractor  to  cleanse  its  roads,  and  he  left 
mad  lying  for  an  unreasonable  time  in  heaps,  one 
of  which  injured  a  wayfarer  in  the  dark,  held  that 
the  authority  remained  liable  in  damages. 

This  was  an  action  in  the  Small  Debt  Court  at 
Hawick.  The  circumstances  of  the  case  are  sufficiently 
jdisclosed  in  the  note  of  the  Sheriff-Substitute  (Baillie). 
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The  pursuer  contended  that  the  road  authorities  were  boj^wmibhim. 
bound  to  afford  a  safe  passage  to  the  public,  free  from      LMdmiaie 
any  impediment,  and  that  they  were  responsible  for     oomiDiuee. 
the  obstruction  in  this  case  left  by  a  person  employed 
by  them.       The  defenders  argued  that  they  had,   in 
virtue  of  statutory  powers,  employed  an  independent 
contractor  to  maintain  the  roads;    that  he  had  been 
expressly  bound  not  to  leave  mnd-heaps  lying,  but  to 
remove  them  immediately;    and   that  they  were  not 
liable  for  the  consequences  of  his  negligence  or  breach 
of  contract.     The  Sheriff-Substitute  granted  decree  for 
£2  7s.  6d.,  part  of  the  sum  sued  for,  with  £4  of  expenses, 
adding  the  following  note  to  his  interlocutor: — 

The  pursuer,  at  7.45  p.m.  on  the  22nd  October,  fell  over  Mnreh^woB. 
a  mud-heap  composed  of  road  scrapings  which  had  been  left  Bh««BAiuaj. 
on  the  side  of  the  road  called  Langholm  Street  in  the  village 
of  Newcastleton,  and  sustained  certain  injuries.  The  night 
was  a  dark  one,  and  there  was  no  lighting  in  the  village,  and 
at  the  point  in  question  the  foot  pavement  terminated  and 
foot  passengers  were  obliged  to  go  on  to  the  roadway.  These 
mild  scrapings  were  left  by  the  road  contractor,  George  Hark- 
ness,  who  had  the  charge  of  the  road  in  question  under  a 
contract  entered  into  between  the  defenders  and  his  father, 
and  which  he  was  carrying  out  after  his  father's  death.  This 
contract,  which  I  hold  haJi,  by  homologation,  become  binding 
on  George  Harkness,  contained  a  clause  stipulating  that  the 
puddle  was  to  be  removed  and  carried  off  from  the  road  when 
raked,  and  not  to  be  allowed  to  lie  in  heaps  on  the  sides 
thereof.  It  is  therefore  clear  that  George  Harkness  was  in 
breach  of  this  condition  if  he  allowed  the  mud-heaps  to 
remain  on  the  sides  of  the  road  for  any  period  longer  than 
was  absolutely  or  reasonably  necessary.  Now,  the  length  of 
time  mud-heaps  may  be  left  lying  is  a  matter  of  circum- 
stances, and  depends  on  the  facts  of  the  particular  case ;  but 
I  may  here  remark  that,  though  this  was  a  country  road, 
still  it  was  passing  through  a  populous  village,  and  conse- 
quently the  time  during  which  such  mud-heaps  should  reason- 
ably be  allowed  to  remain  before  removal  ought  to  be  shorter 
in  such  a  case  than  in  that  of  a  more  or  less  unfrequented 
rural  road,  where,  in  the  nature  of  things,  it  is  unreasonable 
to  require  immediate  removal.  Each  case  depends  on  its 
own  merits,  and  what  might  be  reasonable  under  one  set  of 
circumstances  becomes  unreasonable  under  a  different  set. 
Here  it  seems  to  have  been  customary  to  leave  the  heaps 
lying  two  or  three  days  to  allow  them  to  solidify  for  con- 
venience of  removal,  and  in  this  case,  as  the  accident 
occurred  on  Sunday  night,  the  heaps  must  have  been  there 
for  considerably  more  than  twenty-four  hours.      This,  in  a 
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SoxBumaHBHiBB.  place  like  Newcasileton,  where  there  is  a  large  traffic  of  loot 
LiddMKiaie     ^^^  horse  passengers,  is,  in  my  opinion,  too  long.     I  would 
OOTimiMac.     ^^®^®  observe  that  no  sufficient  evidence  was  led  before  me  hj 
Marcho;  1906.    *^®  defenders  to  show  that  the  delay  was  necessary  or  reaspD- 
sheriffiiitLiM.  able,  and  I  think  the  onus. of  pr.oving  this  lay  on  them.a» 
those  vested  in  the  roads.       Consequently,  reparation  will, 
in  the  absence  of  extraneous  causes, .  be  due  for  injury  caused 
by  obstructions  thus  improperly  left.       The  question  thus 
comes  to  be  whether  the  defenders  (the  District  Committee), 
or  the  contractor  are  those  liable ;  or,  rather,  since  the  con- 
tractor is  not  a  defending  party,  and  may,  for.  all  I  know, 
have  a  good  and  valid  defence  available  in  an  action  directed 
against  him,  whether  in  a  case  like  the  present  where  the 
District  Committee  has  by  contract  assigned  the  work  to  a 
contractor,  that  contract  relieves  them  from  liability.     This 
is  a  question  of  difficulty,  and,  so  far  as  I  can  discover,  has 
never  been  directly  decided.    In  Nelson  v  T?ie  County  Council 
of  the  Lower  Ward  of  Lanarkshire^   19  R.  311,  where  the 
County  Council  was  found  liable  for  miid-heaps  left  on  the 
roadside,  and  in  The  Edinburgh  and  Leith  Hiring  Com- 
pany V  Midlothian  County  Council,  13  S.L.T.  758,  where  a 
hole   was  •  averred  to   have   been    insufficiently .  lighted,    the 
wovkmen  responsible  appear  to  have  been  employees  of  the 
County  Councils ;  while  in  Stephen  v  Police  Commissioners 
of  ThursOy  3  R.  535,  where  the  work  had  been  let  out  to  a 
contractor,  it  was  held  that,  by  the  terms  of  the  contract,  the 
Police  Commissioners  had  reserved  to  themselves  the  super- 
vision and  authority  over  the  contractor's  flervants,  and  were 
consequently  liable.       In  that  case  the  question  we  have  to 
consider   was   raised,   viz.,   whether,    if   the  contractor   had 
been  uncontrolled,  as  here,  in  the  execution  of  his  work,  the 
Commissioners  could  have  so  delegated  their  statutory  duty 
as  to  free  themselves  from  liability  in  case  of  its  non-perfor- 
mance?     The  question  was  not  necessary  for  the  decision  of 
the  case,    but   the   judges   gave  indication    of   their  views. 
Lords  Ormidale  and  Gifford  inclined  to  think  they  could  so 
free  themselves,  but  the  Lord  Justice-Clerk  appears  to  have 
held  a  contrary  opinion.       He  there  says — "  But  there  is  a 
question  involved  in  the  present  case  to  which  I  think  it 
right  to  advert,  although  its  solution  is  not  necessary  to  the 
opinion  I  have  formed.      The  case  is  wholly  different  where 
a  distinct  duty  is  imposed  upon  the  person  sued  towards  the 
person  injured,  and  where  that  duty  has  not  been  performed. 
It  is  not  disputed  tliat  it  was  the  duty  of  the  defenders  under 
the  statute  to  remove  obstructions.     It  would  seem,  therefore, 
not  to  be  necessary  for  the  pursuer  to  prove  the  relationship 
of  master  and  servant  between  the  defenders  and  Swanson  or 
any  one  else.     It  is  enough  for  him,  in  the  first  instance,  to 
say  that  the  Police  Commissioners  were  bound  to  remove  this 
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jrubbish,  that  it  was  not  removed,  and  that  its  non-removal  RoxBOEeBsHiB*. 
caused  the  accident."      Now,  just  as  in  that  case  the  Police     i^ftSSSuie 
Commissioners  were  bound  by  the  139th  section  of  the  1850     commSttoe. 
Police  Act  to  fence  materials  laid  on  a  street,  so  here  under    MArchoTiiwe. 
the  lOlst  section  of  the  Turnpike  Act  of  1831,  the  District  sherifriluus. 
COmmittQe,  as  the  successors  of  the  Road  Trustees,  are  bound 
not  to  lay  any  matter  or  thing  which  may^  endanger  the  safety 
of  any  person  on  the  road  longer  than  necessary.       This  is  a 
.statutory  duty,  and  I  think  that  a  member  of  the  public  is 
entitled  to  rely  on  this  statutory  duty  being  carried  out  by 
the  statutory  authorities,  and  is  further  entitled  to  redress  at 
their  hands  if  the  statutory  duty  is  not  fulfilled  by  them  or 
by  those  to  whom  they  entrust  the  work.      In  a  word,  I  think 
it  is  with  them  and  them  alone  that  he  has  to  deal. 

The  pursuer  sues  for  damages,  but  only  claims  part  of  his 
outlays  in  jwoviding  another  clergyman  in  his  place  for  one 
Sunday,  and  in  paying  his  doctor's  account,  and  to  these  he 
is  entitled.  He,  however,  -  also  claims  repayment  of  a  fee 
for  a  law  agent  whom  he  consulted  with  a  view  of  ascer- 
taining what  bpdy  he  should  sue,  the  District  Committee 
or  Parish  Council.  This  he  cannot  claim  as  part  of  his 
damages,  as  that  is  part  of  the  expenses  of  getting  up  his 
case,  and  these  are  not  allowed  in  the  Small  Debt  Court. 

For  pursaer— Mr.  Jambs  Babrik,  Hawick. 

For  defenders — Mr.  T.  H.  Akmstbono,  Hawick. 


SHERIFF   COURT   OF    FORFARSHIRE. 
William  Febsiejei  and  Others,  Purstiers;  Robert  Coull     No.  79. 
and  Others,  Defenders,  pobfamhim. 

FUhing — Sea  fishing — Damage  to  gear — Sea  Fisheries  ^  oolSi;  ic!  * 
Act  of  1885 — Whether  statutory  remedy  exclusive.  — 
— Fishermen. who  have  applied  to  a  Fishery  officer 
in  terms  of  sec.  7  of  the  Sea  Fisheries  Act  of  1885, 
in  respect  of  damage  to  their  gear  by  other  persons, 
are  not  precluded  thereby  from  suing  for  damages 
in  common  form. 

Fishing — Sea  fishing — Damage  to  gear — Relevant  aver- 
ment of  fault  or  statutory  offence — Salvage  of  gear 
— Fishery  officer^ s  report. — Owners  of  a  fishing  boat 
sued  owners  of  another  fishing  boat  for  damages 
for  illegally  (referring  to  the  Sea  Fisheries  Acts) 
and  improperly  interfering  with  their  gear.  Held 
that  there  was  here  no  relevant  ground  for  liability 
at  common  law  in  respect  of  fault,  or  negligence, 
or  otherwise;  and  that  there  was  no  case  under 
the  Acts — ^the  plea  of  interference  in  good  faith  for 
salvage,  which  is  allowed  by  the  Acts,  being  sup- 
ported by  the  Fishery  officer's  report,  which  was 
not  attacked. 

Six  pursuers,  owners  of  a  fishing  boat,  sued  four 
defenders,    as    owners    of    another    fishing    boat,    for 
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Nor.  16. 1906. 
Sheriff  Lbb. 


58,  alleging  that  the  defenders,  who  had  taken 
out  of  the  sea  some  gear  belonging  to  the  pursuers,  had 
done  so  contrary  to  the  provisions  of  the  Sea  Fisheries 
Acts,  and  in  such  an  improper  manner  as  to  cause  the 
loss  of  part  of  the  gear.  The  defenders  pleaded  as  pre- 
liminary pleas  (1)  no  jurisdiction  and  (2)  irrelevancy. 
The  Sheriff-Substitute  (Lee)  sustained  the  second  plea, 
and  dismissed  the  action.  On  appeal,  the  SherifE- 
Principal  (Ferguson)  adhered.  The  facts  are  fully 
stated  in  the  interlocutors  of  the  Sheriff-Substitute  and 
Sheriff,  which,  with  relative  notes,  were  in  the 
following  terms:  — 

Forfar,  I6th  November,  1905.— The  Sheriff-Substitute, 
having  considered  the  cause,  sustains  the  second  plea  in  law 
of  the  defenders,  and  dismisses  the  petition  as  irrelevant; 
finds  the  pursuers  jointly  and  severally  liable  to  the  defenders 
in  eipeuses,  &c.  Brbicnbr  P.  Lib. 

Note. — The  defenders  have  stated  two  preliminary  pleas, 
and  at  the  bar  they  argued  a  third. 

The  unstated  plea  was  that  a  plurality  of  pursuers  cannol 
competently  sue  for  a  lump  sum  of  damages,  but  must  specify 
in  the  prayer  a  definite  sum  for  each.  I  do  not  think  that 
this  plea  could  be  sustained,  as  the  pursuers  have  not 
individual  grounds  of  action,  but  sue  upon  an  alleged  loss 
to  the  boat,  of  which  they  are  joint  owners,  and  in  which  they 
have  a  common  interest.  The  circumstances  are  not  at  all 
the  same  as  in  Srivyihe  v  Muir,  13th  November,  1891,  19 
R.  81.  In  form,  certainly,  the  pursuers  do  sue  as  individuals, 
without  reference  in  the  instance  to  the  community  of  interest 
which  unites  them,  but  if  this  technical  objection  could  in  any 
case  be  sustained,  it  ought  not  to  be,  I  think,  in  an  action 
for  a  statutory  remedy  which  is  meant  to  be  summarily 
exigible,  -and  which  may  even  be  obtained  without  formal 
action,  merely  by  intervening  in  the  criminal  proeecuticm 
of  the  person  causing  the  damage.  A  more  formidable  objec- 
tion might  have  been  based  on  sec.  20  of  the  Sea  Fisheries 
Act,  1883,  which  makes  the  master  or  person  in  charge 
of  the  offending  boat  the  person  liable  both  in  the  penalties 
under  the  Act  and  in  compensation,  and  so  by  implication 
makes  it  incompetent  to  sue  the  owners,  as  has  been  done 
here. 

The  defenders'  first  plea  of  no  jurisdiction  was  argued 
before  me  as  a  plea  ol  res  judicata,  and  it  was  maintained 
that  the  pursuers,  having  elected  to  seek  their  remedy 
through  the  Fishery  officer  under  sec.  7  erf  the  Sea  Fisheries 
(Scotland)  Amendment  Act,  1885,  cannot,  on  being  dis- 
satisfied with  his  decision,  raise  an  action  for  damages  in 
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the  Sheriff  Court.     There  is  nothing  in  the  Act  to  support   FoaFAKsniBK. 
this  view.     On  the  contrary,   it  is  specially  provided  that    ^"(^SV,  SS; '^ 
the   oflBcer^s   report   shall   be   available  as   evidence   in   any    Nor-lcTiooe 
subsequent  legal  proceedings  for  the  recovery  of  damages.     tJheriFLBi. 
If  restricted  to  its  more  literal  sense,  the  plea,  though  stated 
more   strongly   than    the   provisions  of   the   statute   justify, 
is  sound  enough;  the  Court  will  not  readily  admit  evidence 
to  rebut  or  vary  the  Fishery  officer's  estimate  of  the  damage 
sustained. 

The  defenders'  second  plea  is  that  the  pursuers'  averments 
are  irrelevant.  One  objection  taken  is  that  no  details  are 
given  of  the  alleged  loss.  The  pursuers  sue  for  £100,  made 
up  partly  by  the  direct  loss  of  their  lines,  and  partly  by  the 
consequential  loss  of  market  until  they  were  able  to  obtain 
new  lines,  but  they  do  not  specify  to  what  extent  their 
loss  was  due  to  the  one  cause,  and  to  what  extent  to  the 
other.  This  is  a  defect  which,  I  have  no  doubt,  could  be 
remedied  by  amendment,  but  which  would  certainly  need 
to  be  remedied  before  the  defenders  could  be  asked  to  prepare 
for  proof.  As  the  pursuers  gave  notice  at  the  bar  that 
they  contest  the  Fishery  oflficer's  statement  of  the  damage 
directly  sustained,  I  can  see  no  excuse  for  their  failure  to 
condescend  on  this  point,  and  it  is  clear  that,  without  more 
specific  averments  of  the  loss  sustained,  their  claim  of 
consequential  damages  is  quite  indefinite,  and  must  vary 
according  as  the  Court  accepts  the  Fishery  officer's,  or  their 
own  (undisclosed),  estimate  of  the  value  of  their  lost  gear. 

But  the  defenders'  moet  important  objection  is  that  the 
pursuers  have  no  relevant  averment  of  fault.  The  pursuers' 
plea  in  law  is  that  "the  defenders  having  illegally  and  im- 
properly interfered  with  the  dans  (*.«.,  buoys)  of  the  pursuers, 
causing  the  breakage  and  loss  of  their  lines,  they  are  liable  to 
the  pursuers  in  damages  therefor."  It  could  not  be  main- 
tained— and  I  do  not  understand  the  pursuers  to  maintain — 
that  the  averments  are  relevant  to  support  any  claim  against 
the  defenders  at  common  law.  The  clear  meaning  of  the  plea 
is  tiiat  the  defenders,  having  illegally  and  improperly  inter- 
fered with  the  pursuers'  property  in  breach  of  the  provisions 
of  the  Sea  Fisheries  Acts,  are  liable  under  the  Acts  in 
damages;  and  the  foundation  for  the  plea  is  in  conde- 
scendence 9 — "The  North  Sea  Convention,  1882,  which  is 
appended  to  and  confirmed  by  the  Sea  Fisheries  Act,  1883, 
provides  under  article  22 — '  except  in  cases  of  salvage  .  .  . 
no  fisherman  shall,  under  any  pretext  whatever,  cut,  hook, 
or  lift  up  nets,  lines,  or  other  gear  not  belonging  to  him.' 
Through  the  defenders'  breach  of  said  article  the  pursuers 
have  suffered  loss  and  damage  to  the  extent  of  at  least  the 
sum  sued  for."    Apart  from  this  averment  of  a  contravention 
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F0BFAR8BIU.  of  the  statute,  there  is  nothing  in  the  whole  condescendence 
to  infer  fault  or  negligence  on  the  part  of  the  defendenk 
The  pursuers'  whole  case,  therefore,  depends  on  their  being 
able  to  show  that  the  defenders  have  committed  a  statutory 
offence,  rendering  them  liable  both  to  criminal  prosecution 
and  to  a  civil  claim  of  damages. 

The  North  Sea  Convention  was  an  international  Conven- 
tion for  the  purpose  of  regulating  the  police  of  the  fisheries 
in  the  North  Sea,  and  by  article  35  the  high  contracting 
parties  engaged  to  propose  to  their  respective  Legislatures 
the  necessary  measures  for  ensuring  the  execution  of  the 
Convention,  and  particularly  for  the  punishment  of  persons 
contravening  certain  articles,  including  N<i  22.  In  fulfilment 
of  this  engagement,  and  to  carry  into  effect  the  international 
Convention,  the  Sea  Fisheries  Acts  of  1883  and  1885  were 
passed,  providing  machinery  for  the  detection  and  punishment 
of  offences,  and  incidentally  for  the  recovery  of  compensation 
by  persons  injured  by  offences.  There  is  no  provision  for 
recovery  of  compensation  except  in  connection  with  the  trial 
and  conviction  of  persons  charged  with  offences  under  the 
Acts.  The  earlier  Act,  by  sec.  15  (1),  provided  that  on  the 
conviction  of  any  person  under  the  Act  for  an  offence,  the 
Court  might,  by  such  conviction,  adjudge  the  person  con- 
victed to  pay,  in  addition  to  any  fine,  a  reasonable  sum  as 
compensation  for  injury  to  person  or  property  caused  by  the 
offence.  The  Act  of  1885  repealed  this  section,  and  made  a 
similar,  but  more  elaborate,  provision  for  trying  the  civil 
question  of  damages  along  with  the  criminal  charge  (sec.  8). 
It  also  provided,  by  sec.  7,  that  in  the  event  of  the  civil 
question  being  tried  separately,  a  Fishery  officer's  report 
should  be  available  as  evidence.  I  read  this  secticm  as 
applicable  only  to  civil  questions  arising  after  the  fact  that 
an  offence  has  been  committed  has  been  established 
by  criminal  trial  and  conviction.  At  any  rate,  the  section 
imposes  no  new  liability,  but  only  facilitates  and  simplifies 
the  procedure  for  fixing  and  measuring  the  liability  of  the 
person  committing  an  offence  for  injury  caused  by  the  offence, 
and,  in  the  absence  of  a  conviction,  there  can  only  be  a 
relevant  claim  of  damages  if  there  are  clear  averments  of 
facts  constituting  an  offence.  In  considering  the  pursuers* 
averments  it  is  impossible  to  leave  out  of  account  the 
evidence  of  the  Fishery  officer's  report  on  his  inquiry  made 
at  the  pursuers'  instance.  This  report  is  against  the  pur- 
suers, and  entirely  justifies  the  defenders'  action.  There  is 
no  averment  that  the  Fishery  officer  proceeded  upon  insuffi- 
cient information,  or  that  he  drew  any  wrong  conclusion 
from  the  facts  as  he  found  them.  The  regulation  on  which 
tlie  pursuers  found  expressly  excepts  cases  of  salvage,  and 


Digitized  by  VjOOQIC 


1906.] 


SHERIFF  COURT  REPORTS. 


267 


Sheriff  hBU 


in  a  subsequent  article  of  the  Convention  (No.  25)  provision  foekamhirb. 
is  made  for  the  disposal  of  "  all  fishing  boats,  all  their  small  ^«^^J'  Jj;  * 
boats,  all  rigging,  gear,  or  other  appurtenances  of  fishing  jjov."i6ri«». 
boats,  all  nets,  lines,  buoys,  floats,  or  other  fishing  imple- 
ments whatsoever  found  or  picked  up  at  sea,  whether  marked 
or  unmarked."  I  can  find  nothing  in  the  pursuers'  averments 
to  shake  the  conclusion  of  the  Fishery  officer  that  the 
defenders*  action  was  one  of  justifiable  salvage,  and  not  of 
illegal  lifting.  On  their  own  showing,  the  pursuers  had  lost 
their  buoys,  and  had  searched  for  them  without  result  for 
some  time  before  they  were  found  and  picked  up  by  the 
defenders.  It  is  not  alleged  that  the  defenders  acted 
maliciously,  or  to  serve  their  own  interests.  Put  at  its 
highest,  the  pursuers'  case  is  that  in  salving  their  buoys, 
the  defenders  acted  over-zealously,  and  without  duly  con- 
sidering the  possibility  of  the  pursuers  preferring  to  take 
their  chance  of  recovering  them  for  themselves.  This  is  not 
enough,  and  it  does  not  appear  to  me  that  if  the  pursuers 
were  to  succeed  in  proving  all  their  averments  there  would 
be  evidence  of  an  offence  under  article  22  of  the  Convention. 
But  if  there  is  no  relevant  averment  that  an  offence  has 
been  committed,  it  follows  that  there  can  be  no  relevant  case 
against  the  defenders  for  injury  caused  by  the  offence.  On 
these  grounds,  I  am  of  opinion  that  the  defenders'  second 
plea  in  law  must  be  sustained  and  the  petition  dismissed. 

B.  P.  L. 


Forfar,  9^^  Jantuiry,  1906. — ^The  Sheriff,  having  con- 
sidered the  cause,  refuses  the  appeal;  adheres  to  the  inter- 
locutor of  the  Sheriff-Substitute  of  16th  November,  1905, 
complained  of;  finds  the  defenders  entitled  to  the  expenses  of 
this  appeal,  and  remits  the  cause  to  the  Sheriff-Substitute. 

Ja.  Fbrquson. 

Note, — ^The  pursuers  have  failed  to  set  forth  a  relevant 
case  either  of  fault  at  common  law  or  of  an  offence  under 
the  Sea  Fisheries  Act  of  1883  entitling  them  to  damages. 
That  they  might  have  a  claim  at  common  law  was  ingeniously 
argued,  but  they  have  not  stated  facts  showing  any  wrongful 
or  negligent  act  of  the  defenders,  and  their  petition  truly 
proceeds  upon  averment  of  fault  based  on  article  22  of  the 
North  Sea  Convention  of  1882.  It  is  not  necessary  to  deter- 
mine whether  the  specific  legislation  of  the  Sea  Fisheries  Acts 
pix>vides  a  code  for  the  conduct  of  fishermen  in  the  matters 
to  which  they  relate,  which  supersedes  and  by  implication 
sets  aside  an  ordinary  common  law  action.  That  conclusion 
could  only  be  reached  with  difficulty,  and  even  on  the  terms 
of  the  Act  of  1885  I  am  not  satisfied  that  a  conviction  of  an 
offence  is  a  condition  precedent  to  the  obtaining  of  damages 
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FoitFAEdiiiii*.  contemplated  by  that  statute.  That  Act  in  sec.  7  contemplates 
legal  proceedings  where  acts  sufficient  to  constitute  an  offence 
have  been  committed  and  a  complaint  has  been  made  to  a 
Fishery  officer,  and  the  use  in  such  legal  proceedings  for  the 
recovery  of  damages  of  the  Fishery  officer's  report;  but  such 
legal  proceedings  may  apparently  be  civil  proceedings.  It 
is  not  necessary  to  decide  whether  such  civil  proceedings  may 
be  independent  of  or  must  be  consequent  upon  a  criminal 
prosecution,  and  I  do  not  think  that  much  light  is  thrown 
upon  the  construction  of  sec.  7  by  sec.  8,  which  makes  a 
convenient  provision  for  the  assessment  of  civil  damage  in 
connection  with  a  criminal  trial. 

The  averments  of  the  pursuers  do  not,  in  my  opinion, 
come  up  to  what  is  necessary  to  oonstitute  an  offence  under 
the  Sea  Fisheries  Acts.  They  amount  to  nothing  more  than 
that  the  defenders  picked  up  by  way  of  salvage  certain 
articles  which,  it  turns  out,  the  pursuers  would  rather  have 
had  left  alone.  There  is  nothing  to  indicate  bad  faith  or 
interference  other  than  from  motives  of  salvage,  and  if  by 
an  error  in  judgment  the  salvage  was  unskilfully  or  over- 
zealously  performed,  that  will  not  subject  the  salvors  in 
damages.  I  see  nothing  in  the  averments  to  show  that  they 
did  anything  but  what  was  natural  and  proper  in 
the  circumstances,  and  it  would  be  of  evil  example,  in  tiie 
interests  of  all  fishermen  and  others  who  go  down  to  the 
sea  in  ships,  to  discourage  prompt  action  in  salving.  The 
Court  is,  I  think,  entitled  at  this  stage  to  have  regard  to  the 
report  of  the  Fishery  officer,  which  is  an  official  and  not  an 
ex  parte  document,  and  it  confirms  the  view  at  which  I  arrive 
upon  the  condescendence.  J.  F. 

For  purauers— Messrs.  J.  &  A.  W.  Mylks  &  Co.,  Forfar. 
For  defenders— Mr.  A.  Middlkton,  Montrose. 


No.  80. 

Lamabkshiki. 

Oathbertson  v 

Laniu-k  Parish 

Oouncil. 


SHERIFF  COURT  OF  LANARKSHIRE. 

John  Millae  Cuthbertson,   Petitioner;    Lanakk 
Parish  Council,  Respondents, 

Assessment — Liability  of  subjects — Agricultural  lands 
and  heritages — Farm  servants^  dwellings — Agri- 
cultural  Rates,  <kc.,  Act.,  1896,  sec,  1. — Held,  in 
a  question  between  the  tenant  of  a  farm  and  the 
Parish  Council,  that  the  abatement  allowed  by  the 
Act  for  heritages  used  for  agricultural  or  pastoral 
purposes  only  covered  the  case  of  a  house  intended 
for  a  farm  servant,  even  where  it  was  let  to  one  not 
in  service,  if  the  farmer  made  no  profit  by  the 
transaction,  but  paid  an  equal  rent  or  allowance  in 
nime  of  rent  to  the  actual  servant,  who  lived  else- 
where. 
John  Millar  Cuthbertson,  tenant  farmer  at  Bank- 
head,  in  the  parish  of  Lanark,  claimed  an  abatement 
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of  occupiers'  rates  upon  certain  houses  situated  upon   lamabmhim, 
his  farm,  and,  the  Parish  Council  having  refused  the   fif^SfJiriBh 
abatement,  he  presented  a  petition  to  the  Sheriff  for  a       o«^"- 
determination  of  the  question  whether  the  houses  fell 
under  the  definition  of  agricultural  heritages  in  sec.  1 
of  the  Agricultural  Bates,  &c.  (Scotland),  Act  of  1896, 
which  provides   for  a  reduced   annual   value   of   such 
heritages  for  the  purpose  of  assessing  certain  occupiers' 
rates,  and  for  the  Sheriff's  summary  determination  of 
questions  as  to  the  scope  of  the  definition  given  in  the 
Act.     That  definition  is,  "  any  lands  and  heritages  used 
for  agricultural  or  pastoral  purposes  only,  or  as  market 
gardens,    orchards,    or    allotments."      The    following 
interlocutor  and  note  were  issued  :  — 

Lanark,  I6th  July,  1906. — Having  considered  the  peti-  ja]7ie.ifN» 
tion  and  heard  parties'  procurators  upon  the  evidence  led,  sheriFicon- 
finds  that  the  petitioner  is  entitled  to  the  deduction  upon  his 
assessment  craved  in  respect  of  the  following  houses,  viz. — 
tliose  occupied  by  James  Hamilton,  ploughman ;  Mrs.  Agnes 
Millar,  cattle  woman ;  Thomas  Davidson,  shepherd ;  Mrs. 
Euphemia  M'Kinlay,  Jane  Wallace,  Joseph  Donald,  Gavin 
Brown,  and  Robert  Hendry ;  finds  no  expenses  due  to  or  by 
either  party,  and  decerns.  ^  q  Scott-Moncmbpp. 

Note. — In  this  case  the  petitioner  contended,  in  the  first 
place,  that  the  Parish  Council  had  already,  by  their  division 
of  the  subjects  rented  by  him,  recognised  the  houses  over 
which  this  dispute  has  arisen  as  ''  agricultural  heritages " 
to  which  the  deduction  provided  by  the  Rates  Act,  1896, 
applied.  I  am  against  him  on  this  point.  The  Parish 
Council  seems  to  have  been  under  some  misunderstanding 
as  to  the  locality  of  these  houses,  and  treated  that  portion  of 
the  farm  lying  within  the  Crosslaw  Drainage  District  as 
agricultural  lands  only,  to  which  the  statutory  deduction 
applied,  whereas,  with  the  exception  of  the  farmhouse  and 
steading  and  one  house,  all  the  others  lie  within  that  district. 
This  is  a  mistake  which,  in  my  opinion,  can  be  rectified,  and 
does  not  prevent  the  real  question  between  the  parties  from 
being  determined,  viz.,  whether  the  houses  in  dispute  may  be 
considered  as  used  for  agricultural  or  pastoral  purposes 
only?  Further,  the  petitioner  maintained  that  certain  mark- 
ings in  the  valuation  roll  settled  that  question,  and  established 
the  character  of  the  buildings.  But  the  valuation  roll  is 
only  final  as  regards  the  value,  and  not  the  assessment  (see 
the  case  of  Sharp,  10  R.  1163).  Coming  to  the  houses  them- 
selves, the  petitioner  now  admits  that  one  of  his  houses,  the 
most  valuable,  occupied  by  Mrs.   Whiteford,   does  not  fall 
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LANARKsniBi.    under  the  provisions  of  the  Act,  while  the  respondent  now 
cuthbertron^g    recognises  his  claim  in  so  far  as  the  first  five  houses  stated  in 
couucii.       the  interlocutor  are  concerned.      To  these  I  have  added  three 
Jaiy  16. 1900.     others.       I  recognise  that  where  the  house  is  suitable  and 
^MoicwST'    intended  for  a  farm  servant  the  claim  may  be  made,  even 
where  it  is  let  to  one  not  in  service,  if  the  farmer  makes  no 
profit  by  the  transaction  but  pays  an  equal  rent  or  allowance 
in  name  of  rent  to  the  actual  servant,  who  lives  elsewhere. 
While  keeping  in  view  the  fact  that  the  Bankhead  farm  seems 
to  have  no  bothy  accommodation,  eight  houses  would  appear 
to  be  an  ample  allowance.  W.  G.  S.-M. 

For  petitioner— Mr.  James  Annan,  lAnark. 
For  respondent— Mr.  Thomas  Tennant,  Lanark. 


No.  81.  David  McGregor,  Pursuer;  Alexander  Scott, 

LAifABKseimi.  Defender, 

M'GrcRorr Scott.  l^eosc — Hypothtc — Sequestration  in  security — Expenses. 

— Circumstances  where  it  was  held  that  sequestra- 
tion in  security  was  justified,  and  that  the  landlord 
was  entitled  to  the  expenses  thereof  from  the 
tenant,  although  the  rent  was  consigned  in  Court 
before  its  due  date. 

The  defender  Scott  was  tenant  of  a  house  at  216 
Ledard  Head,  Glasgow,  belonging  to  the  pursuer,  for 
the  year  ending  Whitsunday,  1906.  On  27th  March, 
1900,  the  pursuer's  caretaker,  who  resided  near  the 
premises,  observed  a  van  at  the  close  entering  to 
the  defender's  house  amongst  others,  and,  on  going 
upstairs  there,  found  vanmen  in  course  of  removing  a 
piano  from  the  defender's  house.  As  defender  had  not 
paid  the  rent  falling  due  at  Whitsunday,  1906,  or  made 
other  arrangements  with  the  pursuer,  the  caretaker 
requested  the  men  to  desist,  which  they  ultimately 
did.  Information  having  been  received  that  the 
defender  intended  to  go  abroad  before  15th  May, 
1906,  the  pursuer  deemed  it  expedient,  taking  this 
into  account  with  the  defender's  action  in  interfering 
with  the  subject  of  his  hypothec,  to  sequestrate  the 
defender's  effects  in  security  of  the  half-year's  rent, 
namely,  £12  lOs.,  to  become  due  at  Whitsunday,  1906. 
The  defender  entered  appearance,  and  before  the 
tabling  of  the  case  consigned  the  rent  in  Court.  When 
the  case  was  called  in  the  Ordinary  Court  the  defender's 
agent  asked  that  the  sequestration  should  be  recalled, 
in  respect  that  it  was  not  justified,  and  that  the  rent 
had  been  consigned.       The  Sheriff-Substitute  (Fyfe) 
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held  that  the  circumstances  stated  by  the  pursuer  justi-   lahawmhim. 
fied  him  in  taking  sequestration  proceedings  to  secure  M'Gregor»scoit 
his  hypothec,  and  he  would  recall  the  sequestration  at 
the  present  stage  only  on  the  defender  making  payment 
of  or  consigning  the  modified  sum  of  £1  lis.  6d.  to 
meet  the  pursuer's  expenses. 

A  joint  minute  in  the  following  terms  was  on  24th 
April,  1906,  lodged  in  Court: — 

The  defender  having  consigned  the  rent  sued  for  and 
paid  the  pursuer  £1  lis.  6d.  of  expenses,  the  pursuer  con- 
sents to  the  sequestration  being  recalled,  and  the  defender 
to  the  consigned  money  being  paid  to  the  pursuer;  and 
both  parties  consent  to  the  action  being  dismissed,  no 
expenses  being  found  due  to  or  by  either  party;  and  they 
consent  to  immediate  implement,  and  dispense  with  extract. 
And  on  the  same  date  the  Sheriff-vSubstitute  pro- 
nounced the  following  interlocutor: — 

Glasgow,  2ith  April,  1906. — Interpones  authority  to  the    Ai>rii  84,  icoc 
joint  minute,  No.  8  of  process;  recalls  the  sequestration,  and    Sheriff Fm 
authorises  the  clerk  of  Court  to  pay  the  consigned  money 
to  the  pursuer;   dismisses   the  action;   finds  neither  party 
entitled  to  expenses;  grants  immediate  implement,  and  dis- 
penses with  extract.  T.  A.  Ftfb. 

For  pursuer— Mr.  Wm.  A.  Callander  (Messrs.  A.  P.  Hamil- 

TOir  ft  Callander),  Glasgow. 
For  defender— Mr.  N.  Carrick  Anderson  (Messrs.  Gilbert 

Lang  &  Carrick  Anderson),  Glasgow. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
William  Tegup  &  Sons,  Pursuers;    D.  R.  Hendry,     No.  82. 
Defender,  abkbdhkbhieb. 

Charge^Failure  to  execute— Sheriff-officer's  liahility,—  '^'Sind^."*  ** 
A  sheriff-officer,  instructed  with  a  Small  Debt  decree  — 
to  give  a  charge  "  early "  to  the  defender,  omitted 
for  some  weeks  to  charge,  and  the  charge,  when  given, 
found  the  defender  in  different  circumstances.  Held 
that  the  officer  was  liable  in  the  contents  of  the 
decree  irrespective  of  die  actual  loss. 

This  was  a  Small  Debt  action  against  an  Aberdeen 
sheriff-officer,  the  statement  annexed  to  the  summons 
being  as  under — 

To  amount  of  damage  caused  to  pursuers  in  consequence 
of  the  defender  having  wrongfully  failed  to  timeously  charge 
William  Duncan,  attendant,  Kingseat  Asylum,  Aberdeen,  for 
payment  of  sum  contained  in  a  decree  of  the  Sheriff  of  Aber- 
deen, Kincardine,  and  Banff,  at  Aberdeen,  dated  15th  March, 
1906,  and  expenses  therein  decerned  for,  he  having  received 
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AuaDHiiBBiAi.  and  accepted  instructions  to  make  said  charge  on  or  about 
Troj^^^^w  16th  March,  1906,  made  up  as  follows:  — 

Principal  sum  contained  in  said  decree,  -    £4  19     9 

Expenses  therein  decerned  for,      -         -       0  6  10 

Instructing  officer  to  charge,  -         -         -       0  3     4 

Dues  of  charge, 0  6     8 


£5  16  7 
The  circumstances  were  as  follows: — On  15th  March, 
1906,  Troup  &  Sons  obtained  a  decree  in  the  Small  Debt 
Court  against  W.  Duncan,  attendant,  Kingseat  Asylum, 
Summerhill,  Aberdeen,  for  JE4  19s.  9d.  and  6s.  lOd.  of 
expenses.  On  16th  March,  1906,  the  pursuers'  agent 
wrote  to  the  sheriff-officer  instructing  him  to  give 
Duncan  a  charge  "  early."  The  agent,  not  having 
heard  from  the  sheriff-officer,  wrote  him  again  on  4th 
April.  On  5th  April  the  officer  gave  a  charge  of  pay- 
ment, and  sent  to  the  pursuers'  agent  his  account,  along 
with  the  decree  and  execution  of  charge.  Duncan 
left  his  employment  on  the  11th  April,  before  the 
charge  had  expired.  The  sheriff-officer,  on  being  asked 
to  explain  the  delay  in  carrying  out  the  instructions 
given  him,  stated  in  writing  that,  by  an  unfortunate 
mistake,  the  agent's  first  letter  and  the  decree  had  been 
mislaid,  and  that  it  was  only  on  receipt  of  the  agent's 
second  letter  that  search  was  made  for  it,  and  the 
charge  was  given  immediately  thereafter.  He  further 
stated  that  on  12th  April  he  had  arrested  in  the  hands 
of  the  Aberdeen  City  District  Lunacy  Board — Duncan's 
employers — but  that  he  had  received  intimation  that 
Duncan  had  left  his  employment  on  the  11th,  and  had 
been  paid  his  wages.  The  sheriff-officer  had  no  instruc- 
tions to  arrest.  The  pursuer  cited  the  following  cases 
in  support  of  his  contention  that,  when  a  sheriff-officer 
neglects  his  instructions,  he  is  liable  in  the  conse- 
quences, and  that  the  measure  of  his  liability  is  the 
full  amount  of  the  debt — principal,  interest,  and 
expenses: — Chatto  4*  (^o.  v  Marshall y  17th  January, 
1811,  F.C. ;  Cvllm  v  Smith,  8th  February,  1847,  9  D. 
606;  Arnot  v  Dowie,  20th  November,  1863,  2  M.  119; 
C(m2)eT  V  Bain,  12th  November,  1868,  7  M.  102; 
Monteith  V  H^dton,  2l8t  November,  1900,  8  S.L.T.  250. 
It  was  argued  for  the  defender  that  the  pursuer  was 
entitled  only  to  such  damages  as  he  could  prove  he 
had  sustained  by  the  officer's  delay  in  executing  the 
diligence,  and,  further,  that  the  abolition  of  imprison- 
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ment  for  non-payment  of  debt  had  altered  the  principle 
which  had  been  laid  down  in  the  cases  cited. 

In  pronouncing  judgment  the  Sheriff-Substitute 
(Reid)  said — 

This  ih  an  action  against  a  sheriff-officer  for  having  failed 
to  carry  out  instructions  to  give  a  charge  of  payment  on  a 
deoree  placed  in  his  hands.  It  is  said  by  the  defender  that 
he  is  only  liable  for  the  amount  which  the  pursuer  can  prove 
he  has  lost  in  consequence  of  defender's  neglect.  I  have  con- 
sidered the  cases  to  which  I  was  referred,  and  I  do  not  think 
there  is  any  doubt  about  this,  that  the  law  has  not  been 
relaxed  in  any  way;  on  the  other  hand,  it  has  invariably 
involved  the  officer  in  liability  for  the  full  amount  Qontained 
in  the  decree,  on  the  ground  that  it  was  impossible  for  the 
Court  to  go  into  the  question  of  the  actual  loss.  I  think 
the  omission  of  the  sheriff-officer  to  carry  out  his  instructions 
involves  him  in  liability  for  the  sum  contained  in  the  decree. 
It  is  said,  further,  that  the  abolition  of  imprisonment  for 
debt  has,  as  it  were,  made  such  a  change  on  the  law  as  to 
alter  the  circumstances,  but  I  cannot  see  that  the  abolition 
of  imprisonment  for  debt  can  make  any  difference  on  the 
question  of  principle.  I  shall  therefore  give  decree  for  the 
amount  sued  for,  with  expenses. 

For  pursuers— Mr.  G.  M.  Aitksn,  Aberdeen  (for  Mr.  F.  A.  B. 

Mitchell,  Huntly). 
For  defender— Mr.  Jons  Munro,  Aberdeen. 


AMftDUKBHIEI. 

Troop  &.8oas  v 


oapasott 
HeiKliT- 


SberiiRiiD. 


No.  83. 
Lahak^bibb. 

Brofno«  v  Clan 

Lin«  Steamen, 

Umlted. 


SHERIFF  COURT  OF  LANARKSHIRE. 

James  Browne,  Pursuer;  The  Clan  Line  Steamers, 

Limited,  Defenders. 

Ship — Bill  of  lading — Exception  clause — "  Weight  and 
contents  unknotvn." — A  claim  by  the  holder  of  a 
bill  of  lading  against  a  shipowner,  averring  merely 
a  deficiency  in  the  weight  of  the  contents  of  certain 
cases  conveyed  by  the  ship,  dismissed  as  irrelevant 
where  the  bill  of  lading  contained  a  full  clause 
excepting  the  owner's  liability  which  might  cover 
the  circumstances,  and  was  indorsed  "  weight  and 
contents  unknown." 

A  holder  of  a  bill  of  lading  for  forty-eight  chests 
sued  the  shipping  company  which  carried  the  chests 
Irom  Calcutta  to  Glasgow  in  the  Small  Debt  Court  at 
Glasgow  for  £3  Ss.  for  tea  short  delivered.  The  aver- 
ment was  that  the  forty-eight  chests,  when  shipped, 
contained  3840  lbs.,  but  the  forty-eight  chests,  when 
emptied  after  delivery,  contained  only  3762  lbs.  The 
damage  claimed  was  the  value  of  the  missing  78  lbs. 
The  bill  of  lading  was  endorsed  **  weight  and  contents 
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LAiAEUHiai.   unknown."     The  following  note  to  the  Sheriff's  inter- 
Lffe™IiSn.  locutor    explain?    the    grounds    of    dismissal    of    the 
^*=l!f^      action:  — 

MajT^iwa.  Glasgow,  7th  May,  1906. — Dismisses,  with  Ss.  of  costs. 

Sheriff  Fm,    f^j.  ^jji^jjj  decerns  against  the  pursuer.  T.  A.  Ftfh. 

Note. — I  think  that  this  action  is  not  relevantly  laid,  and 
I  have  accordingly  dismissed  it  The  principle  of  o<mstruction 
of  the  bill  of  lading  for  which  the  pursuer — I  think  rightly — 
contends  is  that  the  clause  "  weight  and  contents  unknown  " 
is  not  merely  a  protective  clause  for  the  ship,  but  is  a  clause 
which  each  of  the  contracting  parties  has  adopted  as  his 
own.  The  mutual  contract  therefore  expressed  in  the  bill 
of  lading  was  that,  for  a  certain  freight,  the  ship  should  carry 
and  deliver  forty-eight  boxes,  whatever  these  contained — ^the 
ship  making  no  acknowledgment  in  regard  to  the  weight  or 
the  contents  of  the  boxes.  The  ground  <rf  action  is  that  these 
forty-eight  boxes  were  damaged  in  transit  from  Calcutta  to 
Glasgow.  The  damage  is  alleged  to  have  taken  the  form 
of  diminution  of  the  aggregate  quantity  of  the  contents  <rf 
these  forty-eight  boxes,  which  are  said  to  have  contained  tea. 
The  alleged  measure  of  the  damage  is  78  lbs.  all  over.  The 
pursuer's  case,  as  laid  on  facts  which,  for  the  purpose  oi 
relevancy,  I  assume  to  have  been  established,  is  (1)  that  forty- 
eight  boxes  were  shipped  at  Calcutta;  (2)  that  when  so 
shipped  each  box  contained  tea;  (3)  that  the  qxiantity  they 
contained  was  in  the  aggregate  3840  lbs. ;  (4)  that  at  Glasgow 
forty-eight  boxes  were  delivered  to  the  consignee;  (5)  that 
they  contained  an  aggregate  quantity  of  only  3762  lbs.; 
(6)  that  this  diminution  of  78  lbs.  occurred  between  the 
time  the  shipper  put  the  forty-eight  boxes  on  board  ship  at 
Calcutta  and  the  time  the  consignee  lifted  them  from  the  ship 
at  Glasgow.  Upon  this  case  the  pursuer  pleads  that  this 
diminution  is  damage  for  which  the  ship  is  responsible.  He 
further  pleads  that  no  onus  rests  with  him  to  aver  or  to 
prove  any  explanation  of  the  diminution  of  78  lbs.  I  do  not 
agree  with  the  pursuer  that  all  he  has  to  do  is  to  aver  that 
when  delivered  these  forty-eight  boxes  held  in  the  aggr^ate 
78  lbs.  less  of  tea  than  they  contained  when  they  were  shipped. 
There  is  in  the  bill  of  lading  a  very  comprehensive  exemption 
clause,  and  to  this  clause  the  same  principle  applies  as  the 
pursuer  himself  seeks  to  apply  to  the  "  weight  and  ccmtenta 
unknown  "  clause,  viz.,  that  it  is  the  clause  of  both  contract- 
ing parties.  The  pursuer  must  take  as  a  whole  the  contract 
upon  which  he  claims.  It  is  his  contract,  every  clause  of  it, 
just  as  much  as  it  is  the  shipowner's  contract,  and  I  do  not 
accept  the  pursuer's  contention  that  it  is  a  rigid  rule  that  the 
onus  of  proof  always  rests  upon  a  shipowner  who  seeks  to 
escape  liability  by  pleading  an  exception  clause.     The  looa 
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here  alleged  is  a  loss  apparently  falling  within  the  bill  of 

lading  exceptions,  and  in  such  a  case  the  onus  seems  to  me  S^gfiiSS 

to  remain  with  the  party  claiming  damage  in  the  teeth  of  his       Ubm^a. 

own  contract  clause  exempting  the  shipowner.     I  think  that,     MayMwg. 

to  lay  a  relevant  case  for  damage  to  goods  in  transit  under 

such  a  contract  as  this  bill  of  lading,  specific  averment  both 

of  the  fact  of  damage  and  of  the  cause  of  damage  is  essential, 

and  as  such  averment  is  awanting  I  do  not  think  this  case 

is  relevantly  laid.  T.  A.  F. 

For  pursuer — Messrs.  MoNcaiBFF,  Babr,  Patkbson,  ft  Ck)., 

Glasgow. 
For  defenders — Messrs.  Wright,  Johnston,  &  Mackenzie, 

Glasgow. 


SHERIFF  COURT  OF   KIRKCUDBRIGHT- 
SHIRE. 

Margaeet  MTerran,  Pursuer;   Egbert  Popple,         No.  84. 
Defender.  kimcumjuom. 

Bastard  —  Filiation  —  Proof  —  Opportunity     of     con-     M'^mn  a 
nection. — In   an   action   for  filiation   and   aliment,  _*" 

where  previous  acts  of  connection  were  admitted, 
the  pursuer  averred  that  the  parties  met  and  had 
connection  about  the  period  of  conception  at  a 
place  and  time  named.  Held,  after  proof,  that 
in  respect  that  the  pursuer  had  failed  to  prove 
that  she  and  the  defender  had  met  as  averred,  the 
defender  was  entitled  to  be  assoilzied. 

Expenses. — Opinion,  that  where  previous  acts  of  con- 
nection are  denied  by  a  defender  on  record  but 
admitted  at  the  proof,  the  pursuer  is  in  any  event 
entitled  to  the  expense  of  proving  them. 

The  following  notes  to  the  interlocutors  of  the 
Sheriff-Substitute  (Napier)  and  Sheriff  (Fleming) 
respectively  fully  explain  the  facts  of  the  case :  — 

Kirkcudbright,  20/A  June,  1906.— The  Sheriff-Substitute,  Jumji^mob. 
having  heard  parties'  procurators  and  considered  the  cause,  sheriff  Nafwb. 
finds  in  fact  (1)  that  the  pursuer  gave  birth  to  an  illegiti- 
mate child  on  7th  February,  1906;  (2)  that  she  has  failed 
to  prove  that  the  defender  is  the  father  of  her  child ;  there- 
fore sustains  the  defences ;  assoilzies  the  defender  from  the 
conclusions  of  the  action  ;  finds  the  pursuer  liable  in  expenses, 
&c.  Lawrbnch  T.  Napibr. 

Note, — The  defender  admits  that  he  had  connection  with 
the  pursuer  on  a  number  of  occasions  between  August  and 
December,  1904.  These  acts,  by  the  admission  of  both 
pursuer  and  defender,  all  took  place  in  the  house  where  she 
then  lived,  namely,  Cumstoun  Mains  cothouse,  which  is 
situated  on  the  roadside  between  Kirkchrist  farm  and  Twyn- 
bolm.       Towards  the  end  of  December,  1904,  the  defender'9 
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^'"bb?iul'^°*'  ^^*'^®^  ^^®^*  ^^^  ^^®  pursuer  admits  that  for  some  time 
M'Fcmuiv  *^*®r  ^^^^  ^e  ceased  visiting  her.  Both  parties  agree  that 
Poi)pie.  hig  ngj^  yjgj^  ^j^g  £jj  March,  1905.  He  says  he  went  be- 
juneM^iwfl.  cause  he  heard  rumours  that  he  was  still  visiting  her,  and 
apparently  wanted  to  stop.  them.  She.  says  he  simply  called, 
and  that  she  would  not  let  him  in  because  her  child  had  had 
fever.  It  is  not  proved  that  the  child  had  fever.  The 
pursuer  herself  admits  it  was  eczema,  and  Mrs.  Shields  did 
not  know  there  was  any  fear  of  infection.  The  only  ex- 
planation is  that  of  the  pursuer's  agent,  who  said  that  people 
like  the  pursuer  call  every  ailment  fever.  This  may  be 
so.  The  point  is  not  important,  and  I  do  not  think,  at  any 
rate,  that  the  pursuer  was  stating  what  she  knew  was 
untrue.  The  important  point  is  that  the  pursuer  admits 
that  she  did  not  have  connection  with  the  defender  on  that 
occasion.  The  only  other  admitted  visit  was  when  the 
defender  visited  the  pursuer  in  July,  1905,  at  her  present 
abode  in  Twynholm,  where  she  went  to  on  leaving  Cumstoun 
Mains  cothouse  in  June.  The  parties  differ  as  to  the  de- 
tails of  what  occurred.  It  seems  to  have  been  simply  a 
drunken  frolic  on  the  part  of  the  defender.  I  don't  think 
anything  he  says  affects  his  credibility^  as  he  admits  that 
he  could  have  entered  the  house  if  he  had  wanted  to  by 
simply  pushing  up  the  window,  which  was  slightly  open. 
This  the  pursuer  admits,  and  admittedly  he  did  not  enter, 
and  no  connection  took  place.  The  only  other  alleged 
meeting  is  the  one  mentioned  in  condescendence  3,  and  on 
this  occasion  the  pursuer  says  her  child  was  begotten^  The 
pursuer  fixes  the  date  6th  May,  1905,  because  she  says  it 
was  "the  Saturday  before  the  Rennie  v  Davies  case  came 
on."  The  defender  in  his  proof  says  that  when  she 
accused  him  after  her  child  was  born  she  said  it  was  the 
day  after  the  proof  in  that  case,  which  would  be  13th  May. 
From  my  note-book  1  found  the  proof  in  Rennie  v  Davie% 
was  led  on  12th  May,  1905.  I  stated  this  from  the  bench, 
and  I  think  the  sentence  on  p.  11  of  the  evidence,  which  I 
have  put  in  brackets  and  initialled,  has  got  into  the  notes 
through  my  having  mentioned  the  fact.  I  do  not  think 
that  the  defender  professed  of  his  own  knowledge  to  know 
the  date.  If  he  mentioned  it,  it  was  because  he  had  found 
out  through  his  agent  that  that  was  the  date.  I  do  not, 
however,  think  that  the  point  is  important,  exc^t  so  far 
as  it  may  perhaps  affect  the  credibility  of  either  party; 
because  if  the  meeting  occurred  on  either  date  the  pursuer 
would,  in  my  opinion,  have  proved  her  case.  The  evidence 
as  to  the  meeting  is  as  follows: — The  defender  cycles;  he 
lives  in  Twynholm ;  frequently  comes  to  Kirkcudbright  on 
Saturdays;    and  generally  returns  to  Twynholm  about  ten 
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o'clock  by  the  road  which  passeB  the  toll-house  and  Kirk-  KiB«cuD«»ifliiT- 
christ  farm.  He  admits  that  he  has  no  recollection  of  ,|.p~„^ 
what  he  did  on  that  day,  except  that  he  denies  that  he  met  PoppK 
the  pursuer.  The  only  remark  he  makes  is  that  he  seldom  Jppe».i806. 
got  off  his  cycle  at  Kirkchrist  Hill.  The  pursuer's  story  8»»«riffNAPiiB. 
is  that  on  5th  May  she  was  returning  from  Kirkcudbright 
along  the  road  passing  Kirkchrist ;  at  the  toll  bar  house 
she  met  Mrs.  Hiddleston.  While  speaking  to  her  the 
defender  passed  on  his  cycle :  shortly  after  he  got  off  and 
walked  it  up  the  hill ;  fifteen  minutes  later  (or  five  minutes 
as  Mrs.  Hiddleston  says)  the  pursuer  followed  him,  met  him, 
had  connection  with  him  on  the  roadside,  and  told  Mrs. 
Shields,  who  lives  in  the  cothouse  adjoining  the  one  that 
pursuer  then  occupied,  that  she  had  come  up  the  road  with 
the  defender.  In  corroboration  Mrs.  Hiddleston  remembers 
the  pursuer  speaking  to  her  one  night  "  last  summer,"  and 
while  she  was  speaking  to  her  a  man  passed  on  his  ''  bike," 
and  shortly  after  got  off  it  to  walk  up  the  hill.  But  she 
does  not  pretend  to  identify  the  defender,  nor  does  she 
remember  whether  the  pursuer  told  her  that  the  man  was  the 
defender.  Mrs.  Shields,  on  the  other  hand,  is  positive  that 
on  her  return  "one  Saturday  night  in  May,"  the  pursuer 
told  her  that  she  had  just  left  the  defender.  This  is  all 
the  evidence,  and,  of  course,  if  the. meeting  were  proved,  the 
pursuer  clearly  succeeds.  But  in  my  opinion  this  corrobora- 
tion is  not  sufficient.  It  does  not  seem  to  me  to  prove  that 
the  defender  was  the  cyclist.  It  merely  proves  that  the 
pursujsr  says  he  was.  No  doubt  she  named  the  defender  at 
the  time,  and  therefore  the  point  is  more  important  than 
if  she  had  merely  said,  after  her  child  was  born  or  after 
legal  proceedings  had  been  begun,  that  she  had  been  on  the 
occasion  in  question  with  the  defender.  Even  taking  this 
into  account,  however,  it  does  not  seem  to  me  to  be  sufficient. 
The  parties  had  had  connection  previously ;  therefore  all 
she  requires  to  prove  is  opportunity.  But  there  must  be 
proof.  The  parties  were  not  expecting  to  meet,  and  had 
not  met  since  March.  The  pursuer  on  the  evening  in  ques- 
tion was  going  home  in  ignorance  of  the  fact,  if  it  be  the 
fact,  that  the  defender  was  to  cycle  past  her.  Therefore 
at  the  very  best  her  statement  to  Mrs.  Shields  and  Mrs. 
Hiddleston's  evidence  do  not  raise  more  than  a  suspicion 
that  the  parties  may  have  met.  But  is  there  so  much  as 
a  suspicion?  Many  cyclists  pass  along  that  road.  Again, 
the  pursuer  does  not  allege  that  the  defender  entered  her 
house.  On  all  the  previous  occasions  he  had  done  so,  and 
there  does  not  seem  any  reason  why  he  should  not  have 
entered  it  on  this  occasion.  Mrs.  Shields  was  living  in  the 
adjoining  house  when  he  had  previously  visited  the  pursuer, 
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'^"'Snui'""*"  *°^  °®  ®^®  ^*®  suggested  that  it  was  fear  of  her  knowing  that 
wvmav     prevented  him  from  entering.       The  fact  that  this  meeting 
Popple.       ^j^g  JQ  ^^  summer  and  the  other  visits  were  in  the  winter 
jQBe^iflos.    jjjj^y   ^Q  ^^^  explanation ;    but   I  think   an    explanation    is 
BberiirNAPiiB.  |.equii.ed.       A^ain,  the  defender  in  his  letter  tells  the  pur- 
suer that  she  must  be  either  making  a  mistake,  namely,  in 
supposing   that   an   act  of  connection   in   December,    1904, 
could  account  for  a  child  born  in  February,  1906,  "or  else 
must  be  wilfully  trying  to  lay  the  child  to  a  man  whom 
you  know  to  be  innocent,"  <fec.      These  words  seem  to  me  to 
be  extremely  bold  and  brazen,  if  untrue.       Seeing  he  had 
been  having  immoral  relations  with  her  in  1904,  if  Ue  had 
also  had  connection  with  her  in  May,   1906,  he  would,   I 
think,  have  probably  not  have  written  at  all,  or  if  he  had 
written  would  not  have  admitted,  as  he  really  does,  that  he 
ever  had  connection  with  her.     On  the  whole,  I  think  the 
pursuer  has  failed  to  prove  her  case. 

As  to  expenses,  the  defender  on  record  denied  all  sorts  of 
connection.  If  the  pursuer  had  been  put  to  expense  in 
proving  the  admitted  acts,  the  defender  would  have  had  to 
pay  the  expense  of  that  part  of  tlie  proof.  But  in  this  case 
the  first  witness  for  the  pursuer,  and  the  witness  who  proved 
them,  was  the  defender  himself.  Accordingly,  as  the  pursuer 
was  put  to  no  expense  in  proving  the  admitted  acts,  the 
defender  is  entitled  to  expenses.  L.  T.  N. 


Jaiyi3.i9(w.  Kirkcudbright,    13*^  July,   1906. — ^The   Sheriff,   having 

Sheriff  FuMTva.  considered   the  cause,   refuses   the   appeal ;    adheres   to   the 

interlocutor  of  the  Sheriff-Substitute  of   20th  June,    1906, 

complained  of,  and  decerns ;  finds  no  expenses  due  in  respect 

of  the  appeal,  and  remits  the  case  to  the  Sheriff-Substitute. 

Jambs  A.  Flbmino. 
Note, — The  pursuer  avers  that  the  defender  had  frequent 
connection  with  her  from  August  to  December,  1904.  This 
the  defender  denied  in  his  pleadings,  but  admitted  in  his 
evidence.  The  pursuer  further  avers  that  the  defender 
again  had  connection  with  her  on  6th  May,  1905,  as  a  result 
of  which  she  gave  birth  to  a  child  on  7th  February,  1906. 
The  defender  denies  the  act  of  connection.  I  agree  with 
the  Sheriff-Substitute  in  holding  that  the  pursuer  has  failed 
to  prove  that  the  defender  was  in  her  company  on  this  latter 
date.  But  the  pursuer  urges  that  it  is  not  necessary  for 
her  to  prove  an  actual  meeting,  that  it  is  enough  if  she  can 
prove  an  opportunity  of  meeting,  and  that  the  presumption 
that  carnal  connection  once  begun  will  be  repeated  if  an 
opportunity  occurs  is  sufficient  to  entitle  her  to  a  decree. 
There  undoubtedly  was  an  opportunity  of  meeting,  for  the 
defender  admits  that  nearly  every  Saturday  he  passed  her 
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house  on  his  way  home  from  Kirkcudbright,  and  that  he  kimcddbmcb*- 
most  likely  did  so  on  the  date  libelled.  The  pursuer  is  ji*^^;^^ 
also  right  in  maintaining  that,  given  proof  or  admission  of  poip^«- 
prior  connection,  there  is  a  presimiption  that  a  subsequent  J«>y^»«*- 
opportunity  will  be  taken  advantage  of.  But  I  think  she  s***^'^"*"*- 
is  wrong  in  the  view  that  the  subsequent  opportunity  need 
only  be  an  opportunity  of  meeting.  I  think  it  must  be 
an  opportunity  of  connection,  that  is,  that  she  must  prove 
the  meeting.  Many  cases  were  referred  to  in  the  debate, 
most  of  them  being  considered  in  the  case  of  Buchanan  v 
Finlayson,  3  F.  245.  In  that  case  the  question  for  decision 
was  the  presumption  that  could  be  drawn  from  an  admission 
of  connection  subsequent  to  the  date  of  conception,  coupled 
with  opportunity  at  the  date  of  conception.  In  consider- 
ing that  question  the  Lord  Justice-Clerk  figures  a  case 
similar  to  the  present,  and  says,  "  If  a  man  has  admittedly 
had  connection  with  a  woman,  and  is  afterwards  having 
meetings  with  her  in  circumstances  in  which  connection 
could  take  place  again,  there  is  a  considerable  presumption 
from  the  fact  of  his  continuing  to  meet  with  the  same  woman 
in  such  circumstances  that  the  opportunity  will  be  again 
taken  advantage  of."  Lord  Trayner  in  the  same  case 
speaks  of  ''  opportunity  for  illicit  intercourse.  I  take  that 
to  mean  such  opportunity  as  was  peculiar  to  the  parties  " ; 
and  Lord  Moncreiff,  who  dissented  on  the  special  question 
in  that  case,  bases  his  reasoning  on  a  dictum  by  Lord 
Benholme,  in  which  the  opportunity  is  described  as  **  oppor- 
tunity of  connection."  It  is  true  that  Lord  Moncreiff 
speaks  later  of  "  opportunity  of  meeting,"  but  I  cannot 
read  that  as  intended  to  be  other  than  a  paraphrase  of 
Lord  Benholme's  expression.  No  doubt  if  the  parties  are 
thrown  together  so  that  they  must  be  meeting  constantly, 
a  meeting  will  be  presumed.  Such  cases  are  when  they  are 
living  in  the  same  house,  and  even  an  earlier — and  I  venture 
to  think  a  more  doubtful — case  when  they  were  living  in 
the  same  village.  But  no  case  to  which  I  was  referred 
goes  the  length  to  wKich  the  pursuer  asks  me  to  go  here, 
and  I  am  of  opinion  that  her  argimient  is  not  sound. 

The  defender's  denial  of  previous  intercourse  until  he 
went  into  the  box  has  caused  the  pursuer  some  needless 
expense  in  adducing  witnesses  on  that  point.  The  Sheriff- 
Substitute  has  made  no  allowance  for  that,  as  I  think  should 
have  been  done.  I  think  this  will  fairly  be  remedied  by 
allowing  the  defender  no  expenses  in  the  appeal. 

J.  A.  F. 

For  pursuer — Messrs.  Howman  &  Williamson,  Kirkcudbright. 

For  defender— Mr.  Adam  Bbowm,  Kirkcadbright. 
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NorthBrlUsh 
BAllway  Co.,  kc  v 

Danbftrton 

Western  District 

Oommittee. 


Deo.  as,  1906. 
Sheriff  Blaib. 


SHERIFF   COURT   OF   DUMBARTONSHIRE. 

The  North  British  Railway  Company  and  Others, 
Appellants;  The  Western  District  Committee 
OF  THE  County  Council  of  the  County  of 
DuNBARTON,  Respondents, 

Public  health — Assessment — Extension  of  district — 
Railway, — ^Where  a  District  Committee  resolved 
to  extend  their  Water,  <fec.,  District  by  including 
ground  from  which  it  was  separated  by  a  railway, 
held  that,  as  the  ground  was  going  to  be  built  on 
and  extension  was  urgently  needed,  the  railway  line 
was  properly  also  included,  even  though  by  such 
inclusion  it  might  get  no  benefit  and  would  be 
heavily  assessed. 

The  Western  District  Committee  of  the  County 
Council  of  Dunbartonshire  resolved  to  extend  the  Vale 
of  Leven  Special  Water,  &c.,  Districts  by  including  the 
railway  line  which  bounded  them  on  the  west,  and  two 
fields  on  the  west  side  of  the  railway  on  which  a  great 
number  of  houses  and  public  works  were  about  to  be 
built.  The  owners  of  the  fields  acquiesced  in  the 
extension  as  being  urgently  needed;  but  the  railway 
companies  objected  to  being  included,  as  they  would 
derive  no  benefit  by  the  inclusion  of  their  line,  and 
would  have  to  pay  a  considerable  sum  of  assessment. 
The  Sheriff-Substitute  (Blair)  approved  of  the  resolu- 
tions, except  as  regards  the  inclusion  of  the  railway. 
On  appeal,  the  Sheriff  (Lees)  held  the  railway  must 
also  be  included.  The  following  were  the  interlocutors 
pronounced :  — 

Dumbarton,  22/«;  December,  1905. — ^The  Sheriff-Substi- 
tute, having  heard  parties'  procurators,  considered  the 
evidence  led,  with  documents  and  plans  produced,  and  having 
by  consent  visited  the  locus  along  with  the  parties  or  their 
agents,  approves  of  the  scheme  of  the  County  Council  of 
Dunbartonshire  for  the  extension  of  the  existing  area  for 
lighting,  drainage,  and  water  of  Alexandria  from  the  present 
boundary  at  Heather  Avenue  to  the  BaUoch  Loan,  subject  to 
this  condition,  that  the  railway  lines  belonging  to  the  Dum- 
barton and  BaUoch  Joint  Line  and  the  Forth  and  Clyde  Rail- 
way Company  shall,  in  so  far  as  it  is  proposed  to  include 
them  in  the  present  application,  be  excluded  from  the  ex- 
tended scheme;  continues  the  cause  for  the  purpose  of 
allowing  the  County  Council  to  prepare  a  plan  giving  effect 
to  the  exclusion  of  the  railway  companies  as  stated  above, 
with  relative  description,  meantime  reserving  the  question 
of  expenses ;  grants  leave  to  appeal,  and  decerns. 

P.  J.  Blaib. 
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Note. — ^The  County  Council  in  this  case  propose  an  ezten-  dvmbaevos- 
sion  of  the  existing  water,  lighting,  and  drainage  area  rthiriti»h 
applicable  to  Alexandria  by  the  inclusion  of  the  ground  lying  ^^•^iSton^  * 
to  the  north  of  the  Heather  Avenue,  bounded  on  the  east  by  ^^S^Su?** 
the  railway  line  and  on  the  west  by  the  Luss  public  road  and  DedttTiw. 
on  the  north  by  the  Balloch  Loan.  This  new  scheme,  as  sheriffiLAJi. 
proposed,  includes  the  Dumbarton  and  Balloch  Joint  Line 
from  the  old  boundary  at  Heather  Avenue  to  the  station 
premises  at  Balloch,  and  a  portion  of  the  Forth  and  Clyde 
Railway  line  as  it  branches  off  towards  Jamestown.  The 
existing  boundaries  of  the  present  area  are  shown  on  the  large 
plan  by  a  dotted  line,  and  it  will  be  seen  that  the  boundaries 
there  run  along  the  northern  side  of  the  Heather  Avenue, 
proceed  to  the  eastward,  and  exclude  the  Dumbarton  and 
Balloch  Joint  Line  till  it  reaches  Balloch,  where  the  station 
premises  are  included.  It  also  excludes  that  portion  of  the 
Forth  and  Clyde  line  referred  to  above.  This  existing  area 
was  settled  by  the  Sheriff  on  29th  March,  1899.  The  County 
Council  now  want  to  run  their  northern  boundary  right  along 
Balloch  Loan  till  it  meets  the  Luss  Road,  then  run  backward 
to  Alexandria  till  it  joins  the  old  boundary  at  Heather 
Avenue.  If  this  is  done,  both  these  railway  lines  will  be 
included,  and  it  is  intended  by  the  County  Council  that  they 
should  be  included.  The  case  for  the  County  Council  is  this 
— ^The  Argyll  Motors  Company,  Limited,  in  April  of  this  year 
purchased  about  50  acres  of  ground  from  the  Tullichewan 
Trustees,  one-half,  say,  lying  on  one  side  of  the  Heather 
Avenue,  the  old  boundary,  the  other  half  lying  on  the  other 
side,  and  without  the  old  boundary.  On  the  inside  portion 
this  company  has  built  very  large  works  occupying  the  whole 
available  ground  to  the  south  of  the  Heather  Avenue.  It  is 
proposed  to  extend  their  works  over  the  old  boundary  of  the 
Heather  Avenue  into  the  field  on  the  north  side.  In  conse- 
quence of  the  advent  of  these  works  to  Alexandria,  say  the 
County  Council,  the  population  of  the  district  will  be  largely 
increased — by  5000  at  least;  and  as  there  is  no  available 
accommodation  for  this  increase,  it  is  reasonable  to  suppose 
that  the  proposed  new  area  will  immediately  be  required 
and  built  upon.  In  fact,  they  say  certain  portions  have 
already  been  feued  off,  and  that  building  of  tenement  houses 
will  be  begun  at  once.  They  therefore  want  to  include  this 
area  in  the  existing  scheme,  with  the  result  that  these  rail- 
way lines  will  be  rated  on  their  annual  value.  They  object, 
and  say  they  will  get  nothing  in  return  for  an  annual  payment 
of  about  £60  as  far  as  the  Dumbarton  and  Balloch  Joint 
Line  is  concerned.  Now,  this  railway  does  not  want  or 
require  its  few  hundred  yards  of  line  drained,  lighted,  or 
supplied  with  water.      Their  station  premises  at  Balloch  are 
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DuHBAaTov*  already  included,  and  £50  a  year  for  the  privilege  of  running 
NorthBritUh  *^^^^g^  agricultural  land  is  too  much.  In  the  present  state 
^*Dunb2rton*^ "  ^^  matters  I  think  the  railway  companies  are  right.  Not  a 
^oSSSiiuM^**  stick  or  stone  has  yet  been  laid  on  the  proposed  new  area, 
DedaTiflOB.  *^d  ™*y  never  be.  If  the  railways  are  once  roped  in,  they 
sheriffBLAiB.  will  never  be  able  to  get  out.  All  this  increase  of  population 
consequent  on  the  Argyll  Motor  Works  is  entirely  prob- 
lematical and  speculative.  No  doubt  it  is  a  big  affair,  and 
will  probably  lead  to  increased  industry  and  population  in 
the  district.  But  it  remains  to  be  seen  whether  the  work- 
men engaged  therein  will  prefer  to  live  in  Alexandria  or 
travel  daily  from  Glasgow  or  elsewhere  to  Alexandria,  just 
in  the  same  way  as  the  1500  workmen  who  now  live  in 
Alexandria  travel  daily  to  Singer's  and  other  works  on  the 
Clyde  valley.  These  1500  might  conceivably  wish  to  live  in 
Clydebank,  near  Singer's,  where  much  new  accommodation  is 
being  provided,  and  then  make  room  for  the  1600  or  2000 
men  the  motor  company  say  they  will  require.  All  this  is 
the  purest  speculation,  and  it  is  upon  that  alone  the  County 
Council  base  their  application.  The  necessity  for  this  new 
scheme  depends  upon  the  future  success  of  these  motor  works, 
and  upon  that  alone.  I  think  it  would  be  very  unfair  in  the 
present  circumstances  to  rate  the  railway  companies  upon  a 
conjectural  case  of  this  kind.  Their  rateable  value  just  now 
is  £524  to  about  £133  of  the  TuUichewan  Trustees,  and  the 
trustees  have  all  the  gain  if  they  can  feu  off  the  ground  or 
let  the  buildings  they  themselves  may  erect.  It  is  too 
much  one-sided  an  arrangement  at  the  present  time  to  my 
mind.  The  railway  companies  frankly  admitted  in  the 
debate  that  if  this  new  area  was  actually  built  upon — ^which 
it  is  not — they  might  reasonably  be  included;  and  if  the 
case  ever  comes  back  to  me  when  it  is  so  built  over  I  would 
have  no  hesitation  whatever  in  including  the  railway  com- 
panies. I  propose,  therefore,  to  confirm  and  approve  of 
the  County  Council's  resolution  to  form  this  new  area,  subject 
to  this,  that  a  line  be  drawn  in  such  a  manner  from  the 
Heather  Avenue  to  Balloch  Loan  on  both  sides  of  these 
railway  lines,  so  that  they  shall  not  be  included  in  this  new 
scheme.  The  mere  irregularity  or  eccentricity  of  such  a 
boundary  exists  only  on  paper,  and  is  not  an  argument  that 
I  can  give  effect  to.  My  judgment  cannot  in  any  way,  I 
think,  prejudice  or  hamper  the  County  Council;  without  an 
approved  scheme  they  can  quite  well  charge  outsiders  for 
their  water,  drainage,  and  light  at,  I  daresay,  a  slightly  in- 
creased rate,  by  the  powers  they  have  under  Act  of  Parlia- 
ment. Then  people  will  pay  for  what  they  get,  not  as  is  the 
case  with  the  railway  companies,  who,  if  they  are  now  in- 
cluded, would  have  to  pay  for  what  they  do  not  require.      It 
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was  stated  that  by  the  railway  companies'  pollution  of  Loch    dcmbabtoi- 
Lomond  a  new  water  supply  from  Glenfinlas,  at  a  probable    jjwJYrittoh 
cost  of  £30,000,  has  become  necessary.       That  may  be  so,  ^'{J^ftSiS'^ " 
but  if  the  County  Council  has  any  claim  against  the  railway  ^(jSSJSjKSS!^** 
companies  for  this  alleged  wrong  they  have  their  remedy  in    i>ec li7i«». 
an  action  for  damages.       It  is  no  reason  why,  ipso  factOy    sheriirBLAim. 
these  companies  should  be  included  in  a  scheme  solely  for 
rating  purposes,  when  the  necessity  for  such  an  extension  is 
problematical,  and  the  benefits  received  by  the  companies  in 
the  existing  state  of  matters  practically  nil. 

P.  J.  B. 


Dumbarton,  \Wi  Fdyruary,  1906. — ^The  Sheriff,  having  FeKw^iooe. 
considered  the  cause,  sustains  the  appeal,  and  recalls  the  8h«riffi*»M. 
judgment  of  the  Sheriff-Substitute  of  22nd  December,  1905, 
complained  of ;  approves  of  and  confirms  the  resolutions  of 
the  Western  District  Committee  of  the  County  Council  of 
the  County  of  Dunbarton,  of  date  7th  June,  1905,  to  alter 
and  enlarge  the  boundaries,  in  manner  there  set  forth,  of  (1) 
the  Special  Water  Supply  District  in  the  parish  of  Bonhill, 
known  as  Vale  of  Leven  Special  Water  Supply  District ;  (2) 
the  Special  Drainage  District  in  the  parish  of  Bonhill, 
known  as  the  Yale  of  Leven  Special  Drainage  District ;  and 
(3)  the  Special  District  in  the  parish  of  Bonhill,  known  as 
the  Vale  of  Leven  Special  Lighting  and  Scavenging  District ; 
approves  of  and  confirms  the  determinations  set  forth  in  said 
resolutions  that  the  debts  affecting  the  said  Special  Districts 
respectively,  with  the  interest  thereof,  and  the  right  to 
impose  and  the  obligation  to  pay  assessments  shall,  as  from 
15th  May,  1906,  extend  and  apply  to  the  respective  districts 
so  enlarged  as  defined  in  said  resolutions,  and  decerns ;  finds 
the  North  British  Railway  Company,  the  Caledonian  Railway 
Company,  and  the  Lanarkshire  and  Dumbartonshire  Railway 
Company,  jointly  and  severally,  liable  to  the  said  Western 
District  Committee  in  their  expenses  of  the  double  appeal ; 
allows  an  account  thereof  to  be  given  in ;  remits  the  same 
when  lodged  to  the  Auditor  to  tax  and  to  report ;  and  remits 
the  cause  to  the  Sheriff-Substitute.  j    ^    Lhbs. 

Nofte. — The  first  point  to  be  considered  here  is  whether 
the  districts  above  described  should  be  extended  so  as  to 
include  the  two  fields  belonging  to  the  Tullichewan  Trustees 
on  the  west  side  of  the  railway.  The  committee  have,  after 
careful  consideration,  decided  that  this  is  a  step  which  ought 
to  be  taken  ;  and  the  owners  of  the  ground  do  not  dispute  the 
propriety  of  the  resolution,  though,  of  course,  it  will  put 
additional  taxation  on  them.  The  railway  companies  have, 
in  their  appeals,  objected  to  any  extension ;  but  I  think  this 
objection  can  only  have  been  stated  in  the  hope  of  bettering 
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Western  Distriet 
Oommittee. 


Veb.  19. 1906. 
Sheriff  Lns. 


i>vnAuov  their  case  against  being  taken  into  the  extended  district, 
NorthTSitth  ^^^  ^^  *^®y  *^®  ^^*  included  in  it  they  have  not  shown  any 
"^DtmbSfeS*^''  iJ^t^rest  that  they*  have  in  the  two  fields  being  left  out  also. 

The  learned  Sheriff-Substitute  has  held  that  the  fields 
ought  to  be  included  in  the  districts,  and  his  judgment  on 
the  point  has  not  been  challenged ;  and  I  certainly  concur 
in  thinking  that  the  two  fields  should  be  included.  It  is 
true  that  the  feus  contemplated  in  th^  plan  produced  have 
not  as  yet,  with  one  exception,  been  given  off;  but  I  suspect 
it  is  hardly  doubtful  that,  as.  soon  as  it  has  been  definitely . 
settled  that  the  fields 'are  to  be  provided  with  water,  and 
drains,  and  lighting,  and  scavenging  by  the  local  authority, 
builders  will  consider  they-  are  safe  to  proceed,  as  houses 
cannot  fail  to  be  ^required  for  the  army  of  workmen  that  the 
Argyll -Motors  Company  propose  to  employ. 

Now,  the  railway  companies'  line  runs  for  some  distance 
between  the  existing  districts  and  the  ground  which  is  to  be 
added,  and  the  companies  plead  that,  as  they  do  not  require 
water,  or  drainage,  or  lighting,  or  scavenging,  they  should  be 
left  out  of  the  extended  district,  and  thus  escape  assessments, 
which,  it  is  said,  will  probably  amount  to  about  £53  per 
annum  as  their  share. 

The  Sheriff-Substitute  has  sustained  this  plea,  but  it  is  a 
view  with  which  I  am  afraid  I  cannot  agree.  A  railway 
company  must  share  with  its  neighbours  the  burdens  the 
community  have  to  bear.  Of  course,  if  a  railway  runs  along 
the  margin  of  a  district  it  may  sometimes  reasonably  enough 
be  not  included  in  it ;  and  this  is  the  course  I  took  as  regards 
the  railway  when  the  existing  district  was  formed  in  1899. 
Or,  again,  if  a  Committee  proposed  to  enlarge  their  district 
by  taking  in  ground  on  the  other  side  of  a  railway  on  which 
there  was  no  present  prospect  of  buildings  being  erected, 
then,  as  in  the  Glenfarg  case,  on  which  the  railway  companies 
found,  it  would  be  unfair  to  include  it;  for  the  needless  in- 
corporation of  the  agricultural  ground  would  only  be  to 
furnish  a  pretext  for  getting  an  assessment  laid  on  the 
railway. 

But  the  reason  why  the  railway  was  left  out  on  that  occa- 
sion was  because  the  Sheriff  of  Perthshire  held  that  the 
proposal  to  include  the  agricultural  ground  beyond  it  was 
just  a  device  resorted  to  in  order  to  include  the  railway  for 
assessment  purposes.  The  decision  in  the  Glenfarg  case  is, 
in  truth,  rather  adverse  to  the  railway  companies  here,  for 
what  was  done  was  to  refuse  the  extension  beyond  the  railway 
altogether,  and  that  is  not  what  is  being  done  here.  The 
judgment  implied  that  if  the  ground  on  the  other  side  of  the 
railway  had  been  included  in  the  extension  of  the  district, 
the  railway  also  would  require  to  have  been  included. 


Digitized  by  VjOOQIC 


1906.]  SHERIFF  COURT   REPORTS.  285 

With  that  I  agree.       In  my  opinion  it  never  would  do  to    ^^^f^'' 
leave  out  a  strip  of  railway  ground  in  the  middle  of  a  district    jjorthiritfah 
on  the  plea  that  it  would  not  gain  anything  by  the  extension  ^^d^YiSuiS*' " 
of  the  district,  and  did  not  require  any  lighting,  or  drains,  ^cSSmSSS** 
or  water.      The  fact  that  the  locality  through  which  it  runs    Feb.  wTiwa. 
requires  them  is  sufficient.  sheriffLiM. 

But  is  it  true  in.  fact  that  the  railway  will  gain  nothing 
by  the  extension?  .  In  consequence  of  the  extension  it  is 
expected  that  a  very  great  number  of  houses  will  be  erected 
and  occupied  alongside  the  railway ;  the  occupants  will  travel 
on  the  railway ;  they  will  get  goods  by  it ;  and  the  products 
of  their  industry  will  be  carried  away  by  it.  By  all  these 
the  railway  will  benefit.  But  whether  tha'  companies  will 
benefit  or  not,  I  think  they  cannot  be  cut*  out  of  the  heart 
of  the  extended  district,  but  must  take  their  share  of  the 
local  burdens  with  their  neighbours. 

I  therefore  approve  of  the  resolutions  come  to  by  the 
Committee ;  and  as  no  exception  has  been  taken  by  any  one 
to  the  boundaries  proposed  in  the  resolutions,  or  to  the  inci- 
dence of  the  pecuniary  obligations  specified  in  them,  and  as 
they  appear  to  be  reasonable  enough,  I  approve  of  and  confirm 
the  determinations  of  the  Committee  on  these  points. 

J.  M.  L. 

For  appellantB— Mr.    Magphail   (for   Mr.    H.    B.    Nbavb), 

Glasgow. 
For  respondents— Mr.  Cogkbubn  (Messrs.  Bajbtie  &  Craio), 

Dumbarton. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Mrs.    Eliza    Jane    Third    and    Spouse,    Appellants ;      ^^  gg 
Koss's  Trustee  and  the  Union  Bank  of  Scotland,  ABnouKSHimK. 
Limited,  Respondents.  Third.  fcc» 

^  Ron's  Trustee, 

Bankruptcy — Sequestration — Banking — Double  ranking  ^ 
— Lender  and  cautioner  for  limited  amount. — ^A 
guarantor,  after  the  bankruptcy  of  the  principal 
debtor,  paid  to  the  bank  (the  lender)  the  amount  of 
her  guarantee,  and  the  bank  retransferred  to  her 
stock  pledged  by  her,  but  refused  to  grant  an 
assignation  of  the  debt  to  the  extent  of  the  sum 
paid.  The  guarantor  and  the  bank  lodged  claims 
with  the  trustee,  the  bank  for  the  full  amount  of 
its  advances.  The  trustee  rejected  the  guaran- 
tor's claim,  and  allowed  the  bank  a  ranking  for  the 
full  amount  of  its  claim.  Held,  on  appeal,  that 
the  guarantee  being  for  a  limited  sum,  and  not  for 
the  whole  debt  that  might  become  due  to  the  bank, 
the  guarantor  was  entitled  to  a  ranking  in  the 
sequestration. 

Mrs.    Third,    on    27th    October,    1904,    transferred 
certain  stock  to  the  Union  Bank  of  Scotland,  Limited, 
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AMWB3>memaM,  and  signed  a  letter  addressed  to  the  bank  in  the  follow- 
w?!tro»tee,  i^g  terms: — "/  have  handed  to  you,  or  transferred  to 
—  you  or  your  nominees,  ...  to  be  held  by  you  as 
collateral  security  for  any  advances  made,  or  which 
may  hereafter  be  made,  by  you  to  Mr.  James  RosSy  Mill 
of  Towie,  Botriphniey  or  for  which  he  may  now  or  here- 
after become  liable  to  you  in  any  manner  of  way,  and  / 
hereby  authorise  you  to  realise  the  above  securities  as  you 
may  deem  fit,  at  any  time,  for  the  purpose  of  repaying 
the  amount  due  to  you.  Sueh  amount  not  to  exceed 
Four  hundred  and  fifty  founds  sterlingy  with  interest 
duer  The  letter  was  printed,  with  the  exception  of  the 
words  in  italics,  which  were  in  handwriting.  The 
estates  of  James  Boss  were  sequestrated  on  15th 
December,  1905.  Mrs.  Third,  after  the  date  of  the 
sequestration,  paid  to  the  bank  £450  and  interest  to 
the  date  of  payment,  and  the  bank  retransferred  to 
her  the  stock,  but  refused  to  grant  an  assignation  in 
respect  of  the  payment.  She  lodged  a  claim  with  the 
trustee,  and  the  bank  also  lodged  a  claim  for  their  total 
advances,  amounting  to  £767  Qs.  The  trustee  rejected 
Mrs.  Third's  claim  in  toto,  and  admitted  the  bank  to 
rank  for  the  full  debt  due  to  them.  Mrs.  Third 
appealed  tolhe  SheriflE  against  the  trustee's  deliverance, 
and  the  SheriflE-Substitut«  (Reid)  sustained  the  appeal. 
The  interlocutor  and  note  were  as  follows: — 
jtuie«8,i9oew  Abbrdbbn,  28«A  June,  1906. — Sustains  the  appeal ;  recalls 

Sheriff  Raid,  the  deliverance  of  the  trustee  appealed  against ;  finds  the 
appellant,  Mrs.  Eliza  Jane  Ross  or  Third,  entitled  to  a  ranking 
as  an  ordinary  creditor  to  the  extent  of  £464  IBs.  on  the 
estate  of  the  said  James  Ross,  and  appoints  the  respondent 
trustee  to  rank  her  accordingly ;  recalls  the  trustee's  deliver- 
ance on  the  claim  of  the  said  Union  Bank  of  Scotland, 
Limited,  to  the  extent  of  £464  IBs. ;  quoad  ultra  finds  them 
entitled  to  a  ranking  as  ordinary  creditors  for  the  balance  of 
their  claim,  amounting  to  £302  lis.,  and  appoints  the  re- 
spondent trustee  to  rank  them  accordingly  as  ordinary 
creditors ;  finds  the  respondents,  the  said  Union  Bank  of 
Scotland,  Limited,  liable  in  expenses  to  the  appellant,  Mrs. 
Eliza  Jane  Ross  or  Third  ;  and  quoad  ultra  finds  no  expenses 
due  to  or  by  either  party,  &c.  j^^„g  Rbid. 

Note. — ^The  appellant  in  this  case  appeals  against  a  de- 
liverance of  the  trustee  on  the  sequestrated  estate  of  James 
Ross,  refusing  her  a  ranking  in  respect  of  £450  paid  by  her 
to  the  Union  Bank  on  behalf  of  the  bankrupt.  The  appel- 
lant was  cautioner  to  th^  bank  for  the  bankrupt,  and  at  tb^ 
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date  of  the  sequestration  the  bankrupt  was  due  to  the  bank  amkpmmhim. 
a  sum  of  £767  9s.,  for  which  they  lodged  a  claim  in  the  ^^i^S^ 
sequestration,  and  have  been  ranked  by  the  trustee  for  the  ^ 
full  sum,  although  £450  of  it  has  been  admittedly  paid  by  the  J™_^»«»- 
appellant.  Whether  this  deliverance  of  the  trustee  refusing  8*»«'"'*"»- 
the  appellant  a  ranking  is  right  or  wrong  depends  on  whether 
she  was  cautioner  for  the  whole  debt  due  to  the  bank  or  only 
for  the  sum  of  £450.  That,  again,  depends  on  the  construc- 
tion of  the  cautionary  obligation  granted  by  the  appellant. 
If  the  appellant  is  cautioner  merely  for  £450,  and  not  for 
the  whole  debt,  then  she  has  the  ordinary  rights  of  a  creditor, 
and  would  be  entitled  to  claim  in  the  sequestration.  If,  on 
the  other  hand,  she  is  a  cautioner  for  the  whole  debt  due  to 
the  bank,  and  not  merely  for  £450,  and  the  bank  has  lodged 
a  claim  for  the  whole  debt,  then  she  is  not  entitled  to  claim 
in  the  sequestration,  and  the  trustee  has  rightly  rejected  her 
claim,  as  there  cannot  be  a  double  ranking  for  the  same  debt. 
In  a  question  between  the  appellant  and  the  bank,  if  the 
appellant  is  cautioner  for  the  whole,  the  bank  would  be 
entitled  to  have  its  claim  preferred  in  the  seques- 
tration. I  am  of  opinion  that  on  a  sound  con- 
struction of  the  cautionary  obligation  the  appel- 
lant's liability  thereunder  to  the  bank  is  limited  to  £450 
and  interest,  and  that  it  ought  not  to  be  read,  as  is  main- 
tained by  the  bank,  as  an  obligation  for  the  whole  debt  due 
to  it  at  the  date  of  the  sequestration,  and  that  the  appel- 
lant's liability  was  not  to  exceed  £450.  The  obligation, 
which  is  in  the  form  of  a  letter  addressed  by  the  appellant 
to  the  bank,  authorises  the  bank  to  realise  the  securities 
conveyed  to  it  by  the  appellant  "  for  the  purpose  of  repaying 
the  amount  due  to  you  " — ^the  bank — "  such  amount " — that 
is,  the  amount  due  to  the  bank — "  not  to  exceed  £450  sterling 
with  interest  due."  As  I  read  this  obligation,  the  meaning 
of  these  words  is  that  the  appellant's  obligation  to  the  bank 
is  limited  to  £450  and  interest,  and  that  she  does  not  bind 
herself  for  the  whole  advances,  whatever  their  amount,  which 
may  be  made  by  the  bank  to  the  bankrupt.  It  was  con- 
tended on  behalf  of  the  bank  that  the  earlier  part  of  the  obli- 
gation points  to  liability  for  the  whole  debt,  but  the  docu- 
ment must  be  read  as  a  whole,  and  effect  must  be  given  to 
the  words  which,  in  my  judgment,  when  read  in  their  natural 
meaning,  limit  the  liability  of  the  appellant  to  £450.  If  I 
am  right  in  my  construction  of  the  cautionary  obligation,  I 
must  assume  that  the  words  referred  to  were  inserted  by  the 
appellant  for  the  purpose  of  limiting  her  liability  to  £450. 
The  case  of  Allan  v  Harvie's  Trustees,  12  R.  1141,  was 
founded  on  in  support  of  the  trustee's  deliverance,  but  the 
terms  of  the  cautionary  obligation  there  showed  that  the 
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AiuonvsHiu.  ordinary   rights  of   a   creditor   belonging  to   the  cautioner 
»o«i*rVruitee,   P^^^^S  ^^®  ^®^^  ^^r®  ^^^^  ^o  come  into  competition  with  the 
rights  of  the  creditors  of  the  bankrupt  in  claiming  on  the 
bankrupt  estate  for  the  full  amount  of  their  debt. 

The  English  cases  of  Ellin  v  Emmanuel^  23rd  February, 
1876,  L.R.  1  Excheq.  Div.  157,  and  Hohson  v  Bass,  19th  July, 
1871,  L.R.  6  Chanc.  Appls.  792,  also,  I  think,  support  the 
principle  which  I  have  given  effect  to  in  this  case. 
For  appellant— Mr.  Geo.  A.  Smith,  Aberdeen. 
For  trustee— Mr.  Wm.  Robb,  Keith. 
For  Union  Bank — Messrs.  Lumsdbn  k  Davidson,  Aberdeen. 


No.  87. 

LAVAAUHm. 

SondniAn'B 
SaqaettrmtioD. 


May  l«  iWMw 
8h«riirFTra. 


SHERIFF  COURT  OF  LANARKSHIRE. 

In  Runciman's  Sequestration. 

Bankruptcy — SeqtLcstration — Competition  for  trustee- 
ship— Amendment  of  oath  for  voting — MancUUe — 
Stamp  on  foreign  vouche?'. — Objection  being  taken 
to  an  oath  of  verity,  in  respect  that  it  should 
have  been  an  oath  of  credulity,  held  (1)  that  a 
motion  for  leave  to  amend  was  timeously  made 
before  the  scrutiny  of   votes   was   entered  upon ; 

(2)  that  it  was  competent  by  amendment  to  con- 
vert an  oath  of  verity  into  an  oath  of  credulity; 

(3)  that  a  general  mandate  to  vote  and  act  was 
sufRcient  to  entitle  an  agent  to  make  an  oath  of 
credulity;  and  (4)  that  receipts  granted  and 
stamped  abroad  for  establishing  a  loan  were 
sufficient  vouchers  as  they  stood. 

In  a  competition  for  a  trusteeship,  objections  to  all 
the  votes  on  either  side  were  lodged  by  rival  claimants 
to  the  office,  but  the  election  really  depended  upon  the 
validity  of  two  votes.  At  the  diet  for  considering  the 
objections  a  creditor  craved  leave  to  amend  his  vote. 
The  amendment  was  allowed  for  the  reasons  explained 
in  the  following  note  to  the  Sheriff's  interlocutor 
confirming  the  election  of  the  claimant  Lamont: — 

.  .  .  The  votes  for  Lamont  include  two  which,  upon 
the  affidavits  as  originally  framed,  were  obviously  bad, 
because  the  deponent  had  made  an  oath  of  verity  instead  of 
an  oath  of  credulity. 

But  before  I  entered  upon  the  consideration  of  the 
objections  to  votes,  application  was  made  for  leave  to  amend 
under  sec.  51  of  the  Bankruptcy  Act.  I  think  this  applica- 
tion was  timeously  made,  but  uijon  the  competency  of  the 
amendment  I  felt  great  difficulty. 

The  deponent,  John  Turner,  proposed  to  add  to  his 
affidavits  for  Margaret  Duff  and  Peter  Duff  the  words,  "to 
the  best  of  deponent's  knowledge  and  belief."  The  omission 
of  these  words  was  probably  a  clerical  error,   and  in  the 
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ordinary  case  the  Court  should  not  deprive  a  creditor  of  lahaemhim. 
a  vote  merely  because  the  creditor's  agent  has  made  a  „Bunciman'B 
Clerical  error  m  his  affidavit.  But,  then,  this  small  and  MayTifloe. 
innocent-looking  amendment  involves  an  important  principle,  BheriffFrra. 
for  it  converts  an  oath  of  verity  into  an  oath  of  credulity. 
Hitherto  I  personally  have  been  under  the  belief  that  an  oath 
of  verity  and  an  oath  of  credulity  are  two  distinct  and 
separate  things,  and  that  the  power  of  amendment  does 
not  extend  to  converting  the  one  into  the  other.  But  my 
attention  has  been  called  to  the  case  of  Ewingtotiy  14 
Sh.Ct.Rep.  226,  where  Sheriff  Guthrie,  now  the  head  of 
this  Court,  allowed,  by  way  of  amendment,  an  oath  of 
credulity  to  be  converted  into  an  oath  of  verity.  The 
amendment  of  affidavits  is  a  matter  of  administration  of 
the  Bankruptcy  Act,  and  in  any  administrative  matter  in 
the  Sheriff  Court  of  Lanarkshire  it  is,  of  course,  proper  that 
I  should  waive  my  own  personal  opinion  and  defer  to  that 
of  the  Sheriff.  I  therefore  allowed  the  claims  for  John 
Turner  on  behalf  of  Margaret  Duff  and  for  John  Turner  on 
behalf  of  Peter  Duff  to  be  amended  to  make  them  oaths  of 
credulity.  Their  having  been  so  amended  elides  the  first 
objection  stated  to  these  claims. 

There  are,  however,  objections  taken  to  these  claims 
beyond  their  mere  form.  The  first  of  these  objections 
is  that  the  deponent  had  no  mandate.  I  think  that  he 
had.  These  creditors  had  themselves  made  affidavits 
abroad,  and  annexed  to  each  of  these  affidavits  is  a  mandate 
authorising  the  deponent  Turner  to  vote  and  act.  I  think 
this  mandate  covers  the  doing  of  whatever  formal  act  was 
necessary  to  enable  the  creditor's  vote  to  be  counted,  and  if 
making  an  oath  of  credulity  was  necessary  to  that  end,  as 
it  seems  to  have  been,  then  the  deponent  had  a  mandate  to 
make  the  oath. 

The  next  objection  is  that  the  vouchers  for  the  affidavits  • 
are  not  stamped.  Each  of  these  claims  is  for  lent  money, 
and  the  vouchers  produced  are  receipts  signed  in  America, 
and  signed  across  an  American  Uamp.  The  objection  is 
not  taken  that  the  signatures  to  the  receipts  are  not  genuine 
signatures  of  the  bankrupt,  nor  is  the  objection  taken  that 
the  stamps  on  the  receipts  are  not  proper  stamps  in 
America.  Had  this  objection  been  taken  I  could  not  have 
entertained  it,  for  it  would  involve  inquiry  in  America,  and 
is  not  therefore  an  objection  instantly  verifiable.  The 
stamp  objection  argument,  as  explained  at  the  bar,  is  that 
receipts  produced  with  a  bankruptcy  affidavit  are  documents 
"  given  in  evidence,"  in  the  sense  of  sec.  14  (4)  of  the  Stamp 
Act,  1891,  Whether  they  are  so  or  not  is  an  interesting 
question,  upon  which  I  offer  no  opinion,  for  I  do  not  here 
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need  to  decide  it.  But,  assuming  that  they  are  given  in 
evidence,  what  the  law  requires  is  that  they  shall  be  docu- 
ments ''duly  stamped  in  accordance  with  the  law  in  force 
when  it  was  first  executed."  No  doubt  this  section  in 
vague  language  speaks  of  an  instrument  "  relating  to  any 
matter  or  thing  done  or  to  be  done  in  any  part  of  the 
United  Kingdom,"  and  in  a  sense  these  receipts  relate  to 
the  matter  of  this  bankruptcy.  But  sec.  14  begins  with 
reference  to  an  instrument  executed  in  the  United  Kingdom, 
and  I  think  it  is  clear  that  this  section  does  not  refer  at  aU 
to  documents  executed  abroad.  At  the  bar  also  it  was 
suggested  that,  before  these  receipts  could  be  used  in  this 
country,  they  must  be  stamped  in  this  country.  I  don't 
know  where  the  objector  gets  his  authority  for  this  argu- 
ment. I  suppose  what  he  points  at  is  that  these  receipts  are 
so  expressed  that  they  might  be  considered  promissory  notes 
in  the  sense  of  sec.  36  of  the  Stamp  Act.  I  don't  think 
that  they  are,  but,  even  if  they  were,  sec.  35  does  not 
apply  to  them.  That  section  refers  to  bills  which  came 
home  not  stamped  at  all,  and  in  any  event  these  receipts 
are  not  documents  which  are  now  being  presented  or 
negotiated  in  the  sense  of  sec.  35. 

The  last  objection  is  that  these  creditors  are  conjunct 
and  confident  persons.  Upon  this  subject  I  recently 
expressed  my  views  in  the  case  of  Arnott,  21  Sh.Ct.Rep.  328. 
I  do  not  see  anything  suspicious  in  the  claim  or  vouchers 
in  themselves. 

I  think  therefore  that  these  votes  must  stand.     .     .     . 

T.  A.  F. 

For  claimant  Lamont— Mr.  John  Tuknbsr,  Glaigow. 
For   claimant    Easson— Mr.   J.   T.   Ore    (Mesflra.    Wkioht, 
Johnston,  &  Ore),  Glasgow. 


No.  88. 

LUTABUBIBB. 

BmIow  V  Barlow. 


Thomas  Barlow,  Pursuer;  Elizabeth  Dunn  or 

Bablow,  Defender, 
Husband  and  wife — Curatorial  power — Action  to  remove 
and    interdict    wife    from    husband's    residence — 
Caution    or    obligation    to    pay    aliment — Wife^s 
expenses. — ^A  husband  held  entitled  to  remove  his 
wife  from  his  house  and  interdict  her  from  return- 
ing, on  his  finding  caution  or  lodging  in  Ck)urt  before 
extract  a  probative  and  formal  deed  binding  himself 
to   make   payment  •  to   the   defender   of   a   certain 
weekly     aliment.         Observations     as     to     wife's 
expenses. 
The    interlocutors    of    the    Sheriffs    (Fyfe    and 
Guthrie)  were  as  follows: — 
juMw^iweL  Glasgow,  18^^  June,  1906. — ^Having  heard  parties'  pro- 

Sheriff  ftw.    curators  and  considered  the  closed  record,  finds  (1)  that  it  is 
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admitted  that  pursuer  and  defender  are  husband  and  wife ;    labaiubhui. 

(2)  that  defender  has  been  asked  to  leave  pursuer's  house ;  b«1owvB«1ow. 

(3)  that  she  has   refused  to  do  so;  therefore  ordains  the    Jnaew^iwei 
defender  within  ten  days  to  remove  as  craved ;   and  in  the    sheriffFwifc 
event  of  her  not  so  removing,  grants  warrant  to  eject  as 
craved;    and  upon   her  removing  or  being  ejected,   grants 
interdict  as  craved ;  finds  no  expenses  due. 

T.  A.  Fyte, 
Note. — ^For  the  disposal  of  this  case  it  is  enough  that 
defender  admittedly  is  pursuer's  wife,  that  she  has  been 
asked  to  leave,  and  has  refused  to  do  so.  It  is  pursuer's  legal 
right  to  have  her  removed,  and  he  is  entitled  to  invoke  the 
aid  of  the  Court  to  make  his  legal  right  effective. 

It  is  the  interdict  craving  which  defender  mainly  objects 
to.  But  it  would  be  futile  to  order  the  wife  to  remove  if 
within  five  minutes  she  could  defy  the  order  by  going  back. 
If  it  is  competent  for  pursuer  to  ask  an  order  for  removal,  it 
follows  that  it  must  be  competent  to  grant  interdict. 

With  this  the  present  case  ends.  Of  course,  the  husband 
remains  liable  to  maintain  his  wife,  but  the  Court  has  no 
present  duty  as  regards  her  aliment.  If  suitable  arrangements 
are  not  made,  the  wife  may,  (a)  if  she  wants  back,  bring  an 
action  of  adherence  or  aliment,  or,  (b)  if  she  is  content  to 
remain  out,  bring  an  action  of  separation  and  aliment. 

T.  A.  F. 

Glasgow,  2ith  July,  1906.— Having  heard  parties'  pro-  juiyM,i908. 
curators  in  the  appeal  and  considered  the  cause,  adheres  to  sheriffGOTmui. 
the  interlocutor  of  18th  June  last,  except  with  regard  to  the 
finding  for  expenses,  and  with  this  variation,  that  the  ten 
days  within  which  the  defender  is  to  remove  shall  run  from 
the  date  hereof;  finds  the  pursuer  liable  to  the  defender 
in  expenses,  modified  at  £2  2s.,  for  which  decerns; 
ordains  the  pursuer,  before  extract,  either  to  find 
caution  to  the  satisfaction  of  the  clerk*  of  Court  for  pay- 
ment to  defender  of  aliment  at  the  rate  of  eight  shillings 
per  week  in  terms  of  his  offer  on  record,  or  to  lodge  with  the 
clerk  of  Court  a  probative  and  formal  deed  binding  himself 
to  make  payment  thereof,  such  aliment  to  continue  so  long 
as  the  defender  is  not  resident  in  pursuer's  house  and  his 
circumstances  are  unchanged,  or  until  the  rights  of  parties 
are  determined  by  a  competent  Court.  W.  GurmoB. 

Note, — I  agree  with  Sheriff  Fyfe  in  all  that  he  has  done 
and  said,  and  I  admit  the  view  which  he  has  taken  in  carry- 
ing out  the  remedy  asked  in  the  prayer  of  the  petition  as 
logically  correct.  But  in  previous  cases  in  Lanarkshire  and 
Perthshire  it  has  been  thought  expedient — ^the  parties  being 
in  Court — to  impose  such  conditions  as  the  law  allows  and 
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lahausbiu.   requires  for  the  wife's  support.      I  think  there  is  no  incom- 

Bftriow  V  Bartow,  petency  and  there  is  some  expediency  in  continuing  this 

July  24.  iww.    practice.      It  seems  to  me  a  violation  of  the  ordinary  prin- 

sheriiTGuTHBiB.  gipig  Jq  gy^jjj  jj^g^  ^Q  refuse  to  allow  the  wife's  expenses.     If, 

however,  a  case  should  occur  in  future  so  clear  as  the  present, 

I  would  be  inclined  to  follow  the  judgment  in  Angus  v 

Angus,  and  to  allow  to  a  resisting  defender  only  a  nominal 

sura  or  nothing.  W.  G. 

For  pursuer— Mr.  Abchibald  Gsaio  (Messrs.  Soott,  C&aig, 

k  Bbown),  Glasgow. 
For  defender— Mr.   W.   F.  Cameron  (Messrs.   Camkeon   & 
Christie  Cowan),  Glasgow. 


No.  89. 

LAKAUSHm. 

PtiL— DongalU 
Ac. 


Jal7 18.  UOOL 

Sheriff 
Mackbhxib. 


Mabgabet  King  or  Dougall  and  Others,  next-of-kin 
of  the  incapax,  Petitioners. 
Jurisdiction — Curatory — Residence  of  insane  person — 
Judicial  Factors  Act,  1880. — Circumstances  under 
which  it  was  Tield  (rev.  Sheriff-Substitute)  that  the 
Sheriff  Court  of  the  county  where  an  insane  person 
last  had  his  home,  and  not  that  of  the  county  in 
which  he  happened  to  be  detained,  was  the  proper 
Court  in  which  to  apply  for  an  appointment  of  a 
curator  bonis. 

The  facts  are  set  forth  in  the  following  interlocutors 
of  the  Sheriff-Substitute  (Mackenzie)  and  the  Sheriff 
(Guthrie): — 

Glasgow,  18^  July,  1906. — ^Having  considered  the  cause, 
finds  that  the  petitioners  have  failed  to  set  forth  facts  rele- 
vant to  found  jurisdiction  in  this  Court ;  therefore  dismisses 
the  petition;  finds  the  respondents,  the  Parish  Council  of 
Glasgow,  entitled  to  expenses,  modifies  the  same  at  one  and 
a  half  guineas,  for  which  decerns  against  the  petitioners. 

A.  O.  M.  Mackenzib. 

Note. — ^The  petitioners  now  aver  that  Samuel  King,  the 
alleged  incapax,  is  at  present,  and  has  been  for  thirty  years, 
an  inmate  of  Woodilee  Asylum,  Lenzie,  Dumbartonshire ; 
that  prior  to  his  committal  as  a  person  of  unsound  mind  he 
had  his  home  with  his  mother  at  6  Drunmoiond  Street,  Glas- 
gow ;  and  that  at  the  date  of  his  committal  he  was  between 
nineteen  and  twenty  years  of  age.  It  was  also  admitted  at 
the  debate  that  the  father  of  Samuel  King  died  before  his 
removal  to  the  asylum,  and  that  his  mother  died  recently ; 
and  it  was  stated  by  the  agent  for  the  petitioners  that  she 
occupied  the  house  at  6  Drummond  Street  up  to  the  date  of 
her  death,  and  that  her  lease  of  that  house  only  expired  last 
Whitsunday. 

In  these  circumstances  the  petitioners  contend  that  this 
Court  has  jurisdiction  to  entertain  the  present  application, 
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and  the  fact  upon  which  they  specially  rely  as  founding  LAirAamiM. 
jurisdiction  is  that  the  inoapax  had  his  home  in  Glasgow  at  ^to-^««»J>. 
the  date  of  his  removal  to  the  asylum.  juijwTiMe. 

The  question  thus  raised  depends  upon  the  construction .  ^sheriir 
of  sub-section  1  of  section  4  of  the  Judicial  Factors  Act, 
1880.  That  sub-section  enacts  that  "until  otherwise  pre- 
scribed, proceedings  for  the  appointment  of  judicial  factors  in 
the  Sheriff  Court  shall  commence  by  petition,  to  be  presented 
to  the  Sheriff  or  Sheriff-Substitute  of  the  county  in  which 
the  pupil  or  insane  person  is  resident."  The  argument  for 
the  petitioners  is  that  the  words  "  is  resident "  in  this  sub- 
section mean  "has  his  home,"  and  that  the  respondent, 
Samuel  King's,  home  must  be  held  to  be  in  Glasgow,  that 
being  the  place  at  which  he  was  resident  at  the  date  of  his 
removal  to  the  asylum.  I  am  unable  to  sustain  this  argu- 
ment, which  appears  to  me  to  put  an  altogether  fanciful 
interpretation  upon  the  Act.  I  can  see  no  ground  whatever 
for  holding  that  Samuel  King  is  resident  in  Glasgow.  Giving 
the  word  "  resident "  its  ordinary  sense,  he  has  been  resident 
in  Woodilee  Asylum  for  thirty  years,  and  by  the  death  of 
his  mother  the  family  home  in  Glasgow,  in  which  he  formerly 
resided,  ceased  to  exist  before  this  application  was  presented. 
To  hold,  in  these  circumstances,  that  he  was  still  resident  in 
Glasgow  would,  in  my  opinion,  be  extravagant.  The  fact  that 
he  was  removed  to  Dumbartonshire  under  a  Sheriff's  warrant 
does  not  seem  to  me  to  affect  the  question.  If  any  one 
desired  to  bring  an  ordinary  action  against  him,  I  do  not 
doubt  that  action  would  have  to  be  brought  in  the  Sheriff 
Court  of  Dumbartonshire  on  the  ground  that  he  resides  in 
that  county;  and  if  he  is  to  be  deemed  resident  in  Dum- 
bartonshire for  the  purposes  of  jurisdiction  at  common  law, 
I  can  see  no  good  reason  for  holding  that  he  is  not  resident 
there  for  the  purposes  of  the  statutory  jurisdiction  given  by 
the  Judicial  Factors  Act,  1880. 

A  more  difficult  question  might  arise  if  an  application 
were  brought  for  the  appointment  of  a  factor  loco  tutoris  to 
a  pupil  temporarily  absent  from  home,  or  of  a  curator  bonis 
to  a  wife  not  residing  with  her  husband,  and  I  desire  to 
reserve  my  opinion  on  such  questions  until  they  actually 
arise.  A.  0.  M.  M. 


Glasgow,  ith  August,  1906. — Having  heard  parties'  pro-  Augiwu.  looe. 
curators,  (fee,  recalls  the  interlocutor  of  18th  July,  1906 ;  aheriffowHEiB. 
repels  the  respondents'  first  plea  in  law ;  finds  that  the  estate 
of  the  within-designed  Samuel  King  does  not  exceed  one 
hundred  pounds  of  yearly  value ;  and  nominates  and  appoints 
Mr.  Dugald  Bannatyne,  chartered  accountant,  Glasgow,  to  be 
curator  bonis  to  the  said  Samuel  King,  with  the  usual  powers 
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Laharmhim.  —all  in  terms  of  the  Judicial  Factors  (Scotland)  Act,  1880, 

^^'"S^^^^*   and  relative  Act  of  Sederunt — ^the  said  Dugald  Bannatyne 

Augnatl,  19QB.   before  extract  finding  caution  in  terms  of  law  for  his  intro- 

sheriffGoraan.  missions   and    the   proper   performance    of  his    duties,   and 

decerns ;  finds  the  petitioners  entitled  to  the  expenses  of  this 

application,  including  those  of  the  appeal,  out  of  the  estate, 

as  the  same  shall  be  taxed  by  the  Auditor  of  Court ;  finds 

no  expenses  due  by  the  respondents.  -^  Guthmb. 

Note. — It  has  to  be  determined  what  is  the  correct  con- 
struction of  the  words  "  is  resident "  in  section  4  (1)  of  the 
Judicial  Factors  Act,  1880.  There  is  a  well-known  distinc- 
tion between  the  words  "  domicile  "  and  "  residence,"  and  in 
that  connection  "  residence  "  means  simply  de  fcu:to  residence 
— it  indicates  a  physical  fact — ^as  opposed  to  the  legal  con- 
ception of  domicile.  Entirely  apart,  however,  from  domicile, 
it  has  to  be  recognised  that  the  words  "  residence "  and 
"  reside  "  in  statutes  or  in  the  language  of  judges  may  be 
used  in  different  senses  so  as  to  require  interpretation.  So 
we  are  familiar  with  the  word  in  questions  of  settlement 
under  the  poor  law,  and,  e.^.,  in  the  English  Bankruptcy  Act, 
and  in  questions  of  jurisdiction  and  procedure,  with  the 
phrases  "  ordinary  residence  "  and  "  residence  for  forty  days," 
&c.  In  this  case  the  Legislature  has  not  explained  its  inten- 
tion by  any  adjective  or  definition,  and  we  have  to  inquire 
whether,  in  the  case  of  a  pupil  at  school  or  a  lunatic  in  an 
asylum,  the  Court  vested  with  jurisdiction  to  appoint  a 
judicial  factor  is  that  within  whose  territory  the  ward 
actually  resides  at  the  moment  when  the  petition  is  presented, 
or  that  in  which  he  would  be  residing  if  he  were  "  at  home," 
i.e.,  if  he  were  not  under  restraint  or  in  pupilage. 

"  A  man's  residence,"  Mr.  Dicey  says  (Conflict  of  Laws,  p. 
245),  "  is  the  place  or  country  where  he  in  fact  is  habitually 
present.  Where  it  is  that  a  man  is  ordinarily  resident  is  a 
matter  with  which  legal  rules  have  nothing  to  do,  and  which 
must  be  ascertained  in  the  same  way  as  any  other  physical 
fact."  The  same  writer  points  out  in  another  passage  (p. 
107,  and  cf,  p.  80  (n)  ),  and  both  passages  appear  to  be  sup- 
ported by  the  authorities,  that  in  considering  the  fact  of 
ordinary  or  habitual  residence  in  order  to  ascertain  its  effect 
in  the  acquisition  of  domicile,  the  residence  itself  is  influenced 
by  the  intention,  so  that  the  fact  of  residence  whenever  it  has 
legal  results  is  not  mere  personal  presence  at  a  particular 
moment.  It  seems  to  follow  that  the  words  "residence" 
and  "  reside  "  in  an  Act  of  Parliament  must  to  some  extent, 
as  I  have  said,  be  subject  to  construction. 

It  is  contended  that  in  the  present  case  and  the  like  the 
Court  should  always  be  that  of  the  lunatic's  home  or  of  the 
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relatives  with  whom  he  lived  at  the  time  of  his  first  confine-   lawawkhim. 
ment,  or  of  the  parish  to  which  he  is  chargeable,  and  by  Ptn.-j^u«»ii, 
whose  officials  in  the  general  case  the  warrant  for  his  detention   AugusTI.  i9o«. 
was  obtained,  and  that  to  refer  the  petitioner  in  all  cases  to  sheriffGuTHRii. 
the  Court  of  the  county  where  his  place  of  detention  is  would 
lead  to  inconvenience  and  injustice.       This,  or  some  view 
similar  to  it,  has,  it  seems  to  me,  been  that  practically  taken 
by  local  judges  of  high  authority  in  the  cases  of  Henry y  12 
Sh.Ct.Rep.  121,  and  MVormick,  13  ibid.  184,  and  it  is  that 
which  I  am  rather  inclined  to  adopt. 

If  a  Glasgow  pauper  be  boarded  out  in  Inverness-shire,  or 
if  a  lunatic  of  independent  means,  or  maintained  by  his 
friends,  be  placed  under  the  care  of  a  medical  man  in  England 
or  Orkney,  it  would  not  be  desirable,  and  I  think  Parliament 
does  not  contemplate,  that  he  should  be  regarded  as  residing 
there. 

On  the  other  hand,  it  is  difficult  to  find  a  formula  that 
will  fit  all  tlie  cases  that  may  arise,  for  a  lunatic's  friends 
may  die,  as  has  happened  here,  or  his  family  may  remove 
with  his  belongings  to  a  distant  place.  In  such  an  event 
the  theory  that  the  residence  at  the  time  when  the  first 
warrant  was  issued  continues  to  rule  does  not  seem  more 
convenient  than  that  which  has  been  rejected  in  the  cases 
cited,  and  which  Sheriff  Mackenzie  has  adopted. 

It  seems  to  me  (1)  that  even  in  dealing  with  residence  as 
a  test  of  jurisdiction,  construction  of  the  statute  is  necessary, 
and  that  in  some  cases,  as  happens  under  English  rules  of  pro- 
cedure and  bankruptcy,  intention  may  have  to  be  considered ; 
(2)  that,  as  pupils  and  lunatics  are  in  law  incapable  of  inten- 
tion, that  Court  has  jurisdiction  in  whose  territory  the  ward 
has,  or  would  have  his  residence  in  ordinary  circumstances, 
*.«.,  if  not  under  restraint  as  a  lunatic,  or  at  school  or  else- 
where as  a  pupil.  In  this  case  the  lunatic's  mother,  with 
whom  he  lived  thirty  years  ago,  died  only  a  few  months  ago 
in  Glasgow  in  the  house  which  she  occupied  when  he 
was  removed,  and  it  seems  that  no  one  has  any  care  for  him 
or  interest  in  him,  or  is  prepared  to  provide  him  with  a  resi- 
dence, except  the  Parish  Council  of  Glasgow.  For  these 
reasons  I  hold  that,  in  the  sense  of  the  statute,  this  man  is 
resident  in  Glasgow,  and  that  his  detention  outside  the  juris- 
diction does  not  affect  his  condition.  I  guard  myself  from 
holding  that  in  all  cases  the  parish  of  chargeability  or  the 
district  where  he  had  his  home  at  the  date  of  the  warrant  is 
the  place  of  his  residence;  but  it  is  satisfactory  to  me  in 
determining  this  question  of  fact  that  this  judgment  is  in 
the  main  in  conformity  with  the  principle  of  those  given  in 
other  Sheriff  Courts,  and  also  with  the  practice  which,  I  am 
informed,  has  generally  prevailed. 
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LuiAUBBiRi»         I  think  that  the  petitioners  should  have  expenses  from 
Pta.-^ag»ii.   the  estate ;  but  although  the  respondents  have  not  succeeded 
AuguItT  iMM.    ^°  ^^^^^  P^®*""  ^  *'^®  jurisdiction,  their  appearance  was  justifi- 
sheriffGuTHmiB.  ^^^^  *°^  useful.      I  am  of  Opinion  that,  in  the  circumstances, 
a  neutral  curator  should  be  appointed.  W.  G. 

For  petitioners— Mr.  8.  Stbvkn,  Glasgow. 
For  Glasgow  Parish  Council,  objectors — ^Mr.  Robkbt  Lamond, 
Glasgow. 


SHERIFF  COURT  OF  DUMFRIESSHIRE. 
No.  90,         John  M'Cheynb,  Complainer ;  Eobebt  Gemmell, 

DuxfraasHiu.  Defender. 

^SmmSS."  Debts     Recovery     Act— Competency — Botuing     rent. — 

Opinion  that  a  bower  is  a  sub-tenant,   and  held 

that    an    action    for    bowing  rent  of  a  dairy  is 

incompetent  in  the  Debts  Recovery  Court. 

This  was  an  action  raised  in  the  Debts  Recovery 

Court  of  Dumfries  at  the  instance  of  John  M'Cheyne, 

farmer,      Inglestone,      Glencairn,      against      Robert 

Gemmell,    dairyman,    Nether   Inglestone,    Glencairn, 

for  £33,  being  balance  of  bowing  rent  due  by  defender 

to  complainer,  conform  to  detailed  statement  annexed 

to  the  summons.     The  defender  pleaded,   inter  alia^ 

that  the  action  was  incompetent  in  the  Debts  Recovery 

Court.     The   Sheriff-Substitute   (Campion)   issued  the 

following  judgment: — 

Jan.  so,  1006.  DuMFKiBS,  ^Oth  January^  1906. — ^The  Sheriff-Substitute, 

SherurcrMPioH.  haviug  considered  the  cause,  for  the  reasons  stated  in  the 

subjoined  note  sustains  the  first  plea  in  law  stated  for  the 

defender,  and  decerns;  further,  having  met  and  heard  the 

agents    of    parties,    under    reservation    of    the    question    of 

expenses,  remits  the  action  to  the  ordinary  roll,  and  appoints 

a   record   to  be   made   up   therein   by   condescendence  and 

defences,  to  be  lodged  in  eight  days  each. 

Georgb  Caicpion. 
Nate, — Debts  that  may  competently  be  sued  for  under 
the  Debts  Recovery  Act  are  those  for  "house  maills,  men's 
ordinaries,  servants'  fees,  and  other  the  like  debts."  Now, 
only  under  the  head  of  "  servants'  fees "  could  this  action 
come,  and  then  only  if  the  bower  is  to  be  held  to  be  a 
manager,  and  not  a  sub-tenant.  Mr.  Hunter,  it  is  true,  in 
his  treatise  on  Landlord  and  Tenant,  seems  to  favour  the 
view  that  the  bower  is  a  manager,  as  he  understands  that 
is  the  local  opinion.  He  admits,  however,  that  in  all  cases 
the  bower  has  the  permanent  and  exclusive  right  of  posses- 
sion, which  hardly  consists  with  the  idea  of  a  manager.  In 
M*Micking,  11th  December,   1851,  Lord  Fullerton  uses  the 
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expression,  "  not  for  articles  furnished  or  services  performed,"  poipmiiaaHiM. 
when  speaking  of  the  words  borrowed  from  the  1579  Act.     'ffSSwS.* 
Mr.    Dickson,   sec.   490,   puts   it  only  where   "  a   claim  for  '  j^  "i^wx. 
remuneration  for  services  rendered."     In  Goldie  v  Oswaldy  gheriiroAiipioii 
1839,  1  D.  426,  Lord  Medwyn  lays  it  down  distinctly  that 
the  bower  is  a  sub-tenant,  and  this  also  would  rather  appear 
to  be  the  view  of  the  Lord  Ordinary  in  the  same  case,  though 
the  Lord  Ordinary  there  does  entertain  the  alternative  of 
the  bower  being  a  manager,  but  apparently  only  because  in 
that    instance    the    result    would    be    precisely    the    same. 
Professor  Rankine,  in  his  Law  of  Leases,  says,  ^'He  is  as 
much  a  procurator  in  rem  suam  as  any  assignee  or  sub- 
lessee." G.  C. 

For  pnrsner— Mr.  William  Thomson,  Dumfries. 

For  defender— Mr.  Jonathan  E.  Blacklock  (Measrs.  Adam- 
son  k  Blacklock),  Dumfries. 


Janet  Douglas,  Pursuer;  CHABXEBiSy  Spence,  &  Co.,     No.  91. 
Defenders*  DniinnMHiBB. 

Workmen's  Compensation  Act,  1897 — Claim  for  <?<wn^ chaSSfispence, 
pensatdon — Excess  payments  made  by  employers  *5?* 
claimed  to  be  deducted— Schedule  1,  sec.  2. — Circimi- 
stances  in  which  compensation  was  awarded  from 
a  certain  date,  without  excess  payments  by  the 
employers  during  previous  incapacity  being  taken 
into  account. 

In  an  application  made  by  the  pursuer  under  the 
Workmen's  Compensation  Act,  1897,  against  the 
defenders  the  following  facts  were  stated: — That  the 
pursuer  had  been  employed  in  the  carding  department 
of  defenders'  factory  at  Nithsdale  Mills,  Dumfries, 
and  on  26th  June,  1905,  met  with  an  accident  there 
in  the  course  of  her  employment,  whereby  three 
of  the  fingers  on  her  left  hand  were  smashed  in 
such  a  way  as  to  necessitate  two  of  them  being 
amputated  at  the  base  and  a  third  at  the  middle  joint  ; 
that  the  employment  of  pursuer  was  such  as  to  bring 
her  as  a  "  workman  '*  within  the  scope  of  the 
Workmen's  Compensation  Act,  1897,  and  such  as  to 
render  the  defenders  liable  to  compensate  her  under 
said  Act  for  the  said  injuries;  that  defenders  were 
immediately  made  aware  of  said  accident,  and  three 
weeks  or  so  thereafter  they  began  to  pay  her  the 
compensation  provided  by  said  Act,  namely,  at  the 
rate  of  48.  9d.  per  week — ^her  earnings  while  in  said 
employment  having  been  at  the  rate  of  9s.  6d.  per 
week — and   continued   these   payments   for  about  six 
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puMF&iBMHiEa.  weeks ;  that  thereafter,  defenders  having  learned  that 
chi^ri?  synce.  P^™^®^  ''^^^  ^^  Orphan  in  poor  health  and  unable  to 
_•  earn  other  support,  they  increased  said  payments  to 
£1  per  fortnight,  and  also  made  her  certain  casual 
payments  in  addition,  to  enable  her  to  procure  suitable 
nourishment;  that  pursuer  had  thus  received  from 
defenders  up  to  the  date  of  the  application  (23rd 
December,  1905)  payments  to  the  extent  of  £12  6s.  8d., 
instead  of  £5  lis.  or  thereby,  which  was  all  she  could 
have  claimed  under  said  Act ;  that  defenders  intimated 
on  23rd  December,  1905,  to  pursuer's  agent  that 
"  under  our  present  circumstances  we  cannot  see  our 
way  to  be  responsible  to  pay  the  girl  half  of  her 
weekly  wage  during  the  period  of  her  incapacity. 
You  must,  therefore,  just  take  whatever  proceedings 
you  find  necessary  in  this  case " ;  whereupon  the 
application  was  brought  praying  that  they  be  ordained 
to  pay  the  pursuer  4s.  9d.  per  week,  commencing  the 
first  weekly  payment  as  on  30th  December,  1905. 

The  defenders  admitted  the  accuracy  of  the  facts 
stated,  but  claimed  that  in  fixing  the  amount  of  the 
weekly  payments  to  pursuer  regard  should,  in  terms 
of  sec.  2  of  the  first  schedule  to  the  Act,  be  had  to 
the  excess  payments  already  made  by  them  to  the 
effect  of  reducing  such  weekly  payments. 

The  following  judgment  was  pronounced  by  the 
SherifE-Substitute  (Campion): — 
MarchiT. looe.  DuMFRiBS,  nth  March,  1906. — ^The  Sheriflf-Substitute, 
Sheriff  campioh.  having  resumed  oonsideration  of  the  foregoing  application 
after  a  hearing  thereon,  finds  it  admitted  that  the  pursuer, 
while  employed  as  a  condenser  watcher  in  defenders'  mills, 
met  with  an  accident  on  26th  June,  1905,  that  necessitated 
the  amputation  of  two  of  her  fingers  at  the  base  and  a  third 
finger  at  the  middle  joint ;  that  the  pursuer,  who  entered  the 
defenders'  employment  in  or  about  November,  1904,  was,  at 
the  time  of  said  accident,  earning  wages  at  the  rate  of  9s.  6d. 
per  week,  and  that  her  wage-earning  capacity  has  been 
reduced  by  said  accident;  therefore  finds  the  pursuer  entitled 
under  and  in  terms  of  the  Workmen's  Compensation  Act, 
1897,  to  compensation  from  the  defenders  in  respect  of  such 
injuries;  assesses  such  compensation  at  the  sum  of  is.  9d. 
per  week;  therefore  grants  decree  against  the  defenders  in 
terms  of  the  prayer  of  the  petition  for  the  sum  of  48.  9d. 
sterling  per  week,  commencing  the  first  of  said  weekly  pay- 
ments as  on  the  30th  day  of  December,  1905;  finds  the 
defenders  liable  in  expenses,  but  modifies  the  same  at  the 
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sum  of  £3  38.  sterling,  for  which  sum  also  grants  decree  i)uiifriw8him. 
against  the  defenders.  GsoRGiB  Campion.     chaSStspence. 

Note, — ^The  facts  are  not  in  dispute  in  this  case,  and  no        ^r^ 
objection  was  raised  to  the  rate  of  compensation  claimed.  *  — * 

It  was,  however,  contended  that,  in  fixing  the  amount  of 
the  weekly  payment,  regard  must  be  had  "  to  any  payment 
not  being  wages,  which  he  may  receive  from  the  employer 
in  respect  of  his  injury  during  the  period  of  his  incapacity  " 
(schedule  I,  sec.  2). 

When  the  defenders  discovered  that  the  pursue?  was  an 
orphan,  in  poor  health,  and  in  need  of  support,  they  increased 
the  sum  paid  by  them  to  lOs.  per  week,  which  was  in  excess 
of  her  whole  wage.  In  addition,  they  also  made  certain 
casual  payments  to  enable  her  to  procure  suitable  nourish- 
ment>  which  brought  up  the  payments  made  to  her  to 
£12  6s.  8d.,  instead  of  £5  lis.  or  thereby,  which  was  all 
she  was  entitled  to  under  the  Act.  It  is  contended  that  effect 
must  now  be  given  to  these  over-payments  in  fixing  the 
amount  of  the  weekly  payment  now  to  be  awarded.  If  full 
effect  was  to  be  given  to  such  over-payments,  the  result  would 
be  that  the  weekly  payments  would  be  practically  swept  away, 
which  was  surely  never  the  intention  of  the  Act.  It  would 
be  extravagant  to  hold  that  payments  made  out  of  kindness 
should  have  such  an  unfortunate  and  unanticipated  result. 
I  have  not  been  able  to  find  any  authority  on  this  point, 
nor  were  the  agents  able  to  refer  me  to  any,  and,  so  far  as  I 
can  ascertain,  the  question  has  not  been  raised  in  any  of 
the  reported  cases.  If,  however,  in  fixing  the  amount  of  the 
weekly  payments,  regard  is  to  be  had  to  such  over-payments, 
in  the  same  way  as  it  has  been  held  regard  may  be  had  to 
offers  of  employment  (see  Lord  Einnear's  remarks  in  Fraser- 
v  Great  North  of  Scotland  Railway  Campani/y  3  F.  908), 
we  may  possibly  arrive  at  some  more  satisfactory  conclusion. 
If  clause  2  of  schedule  1  may  be  held  as  referring  to  any 
future  payment  which  the  injured  may  receive  from  the 
employer  during  incapacity,  then,  as  no  compensation  is  here 
asked  for  the  period  during  which  the  pursuer  was  receiving 
these  over-payments,  and  as  for  the  future  she  is,  by  the 
letter  of  defenders  dated  23rd  December,  1905,  thrown  upon 
her  legal  rights  under  the  Act,  there  are  no  payments,  not 
being  wages,  to  take  into  account.  In  fixing,  therefore,  the 
compensation  p^^able  from  30th  December,  1905,  such  com- 
pensation may  be  fixed  without  regard  being  had  to  any 
charitable  payments  made  prior  to  that  date.  6.  C. 

For  punmer— Mr.  James  Hyslof,  Damfries. 
For  defenders— Measrs.  Walker  k  Shakpb,  Marwelltown. 
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No.  92.  SHERIFF  COURT   OF   PERTHSHIRE. 

paBMBHiBi.    Jaj£J5s  Robebtson  and  Thomas  Dempster,  Pursues; 

Young.**^*  John  Young,   Defender. 

Compensation — Debt  due  by  landlord  to  tenant — Bank- 
ruptcy— Bight  in  security — ^Ex  facie  absolute  dis- 
position— Back  agreement, — In  an  action  for 
payment  of  rent  at  the  instance  of  the  holders 
infeft  under  an  ex  facie  absolute  disposition  a  tenant 
lodged  defences  and  maintained  that  he  was 
entitled  to  set  off  against  his  rent  then  due  a  debt 
due  to  him  hj  the  landlord  on  account  of  goods 
supplied.  The  Court  repelled  the  defences  and 
granted  decree. 

James  Robertson  and  Thomas  Dempster,  solicitors, 
Perth,  raised  an  action  in  the  Debts  Recovery  Court 
at  Perth  against  John  Young,  baker,  Craigie,  Perth, 
for  £19  10s.,  being  the  half-year's  rent  due  to  them 
at  Whitsunday,  1906.  Defender  lodged  pleas  stating 
that  it  had  been  his  usual  practice  to  set  off  the  amount 
of  the  rent  against  the  account  for  bread  due  to  him 
by  his  landlord,  Thomas  Forgan,  that  this  was  an 
established  course  of  dealing  between  them,  and  that 
he  was  entitled  to  retain  the  rents  payable  at  Whit- 
sunday, 1906,  against  the  account  due  to  him  by  Mr. 
Forgan.  The  pursuers,  in  answer,  stated  that  the 
account  founded  on  was  not  a  valid  set-off  to  their 
claim  for  rent,  and  that  the  rents  sued  for  not  having 
been  paid  away,  and  the  defender  having  stated  no 
relevant  defence,  they  were  entitled  to  decree.  The 
interlocutors  of  the  Sheriff-Substitute  (Sym)  and  the 
Sheriff  (Johnston)  fully  explain  the  facts: — 
JuU»^M08.  Phrth,  20th  July,  1906.— The  Sheriff-Substitute,  having 

Sheriff  SYM.  heard  parties*  procurators  and  considered  their  respective 
pleas  in  law,  finds  that  no  relevant  defence  is  stated  to  the 
action ;  therefore  repels  the  defences,  and  decerns  in  terms  of 
the  summons,  with  expenses.  John  Davh)  Stm. 

Note. — ^Mr.  John  Young,  baker,  Craigie,  has  occupied  a 
house  in  Craigie  for  twelve  years  as  tenant  of  Mr.  Thomas 
Forgan,  joiner  in  Perth.  This  tenancy  was  from  year  to 
year.  Under  a  lease  granted  in  1892  he  has  also  occupied  a 
shop  in  Priory  Place.  That  lease  expired  at  Whitsunday, 
1896.  Forgan  became  bankrupt  in  1906,  and  on  30th  April 
his  estates  were  sequestrated.  On  9th  May,  1906,  James 
Robertson  and  Thomas  Dempster,  solicitors  in  Perth,  inti- 
mated to  Toung  that  the  half-year's  rents  due  by  him  at 
Whitsunday  were  to  be  paid  by  him  to  them.  Letters  from 
Robertson,  Dempster,  &  Co.  intimating  this  are  produced. 
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The  half-year's  rent  of  the  house  is  £11  lOs.,  that  of  the  Pi»Mraii». 
shop  £6,  and  that  of  some  ground  at  Priory  Place  occupied  ****»^;'**'* 
with  the  shop  is  £2.  It  appears  that  on  22nd  October,  j^ij'^i^^ 
1903,  Forgan  (being  then  heritable  proprietor  of  the  sub-  gheriFsTM. 
jects,  which  he  seems  to  have  acquired  in  1878)  con- 
reyed  the  ground  on  which  the  shop  and  house 
stand,  with  the  buildings  and  certain  other  subjects, 
to  said  James  Robertson  and  Thomas  Dempster.  The 
disposition  bears  to  be  "  for  certain  good  and  onerous  causes 
and  considerations/'  He  assigned  the  rents  and  granted 
warrandice.  He  also  consented  to  registration  of  the  con- 
veyance for  preservation.  James  Robertson  and  Thomas 
Dempster  put  a  warrant  for  registration  on  the  conveyance, 
and  it  was  immediately  (23rd  October,  1903)  recorded  in 
the  General  Register  of  Sasines  applicable  to  the  county 
of  Perth.  Ex  facie  the  disposition  is  absolute.  On 
22nd  October,  1903,  being  of  even  date  with  the 
disposition,  a  minute  of  agreement  was  entered  into  between 
James  Robertson  and  Thomas  Dempster,  both  solicitors  in 
Perth,  and  agents  there  for  the  Town  and  County  Bank, 
Limited,  first  party,  and  Thomas  Forgan,  second  party.  It 
narrated  the  granting  of  the  disposition,  and  then  acknow- 
ledged, admitted,  and  agreed  (1)  that  the  subjects  were  to  be 
held  by  the  first  party  in  security  (a)  for  all  sums  lent  or 
advances  made  or  to  be  made  for  behoof  of  the  second  party 
or  his  firm,  Thomas  Forgan  &  Sons  (which  firm  and  individual 
partners  thereof  are  also  bankrupt),  by  the  said  bank ;  (h) 
all  sums  lent  or  to  be  lent  or  advanced  by  the  first  party  and 
the  firm  of  Robertson  &  Dempster,  or  for  which  the  second 
party  or  his  firm  might  be  responsible  to  them,  with  interest, 
which  sums  might  be  incurred  in  relation  to  the  subjects,  or 
in  any  manner  and  in  relation  to  all  transactions  of  Robert- 
son, Dempster,  <fe  Co.,  for  the  second  party,  and  now  due  or 
which  might  become  due. 

The  second  party  was  bound  to  keep  the  subjects  insured 
in  the  name  of  the  first  party,  to  pay  feu-duties  and  public 
burdens,  and  the  first  party  was  to  have  all  the  rights  and 
powers  of  absolute  proprietors  of  the  subjects,  but  not  to  be 
obliged  to  spend  money  thereanent.  Should  they  enter  into 
possession  or  sell,  they  were  to  hold  just  count  and  reckoning 
with  the  second  party  for  their  intromissions  after  full  pay- 
ment of  their  debts.  The  second  party  was  to  have  power 
to  redeem  the  subjects  on  payment  of  the  debt,  and  then  be 
entitled  to  obtain  a  re-conveyance.  Notwithstanding  the 
security,  the  second  party  and  his  firm  were  to  be  bound  to 
pay  the  whole  debt  due  by  him  or  them  when  required,  and 
the  first  party  was  to  have  full  power  to  recover  the  debt  from 
the  second  party  and  his  firm,  and  from  any  estate  belonging 
to  them.      The  absolute  disposition  was  thus  a  security.     The  j 
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Pbbthmim.    security  was  in  such  a  form  that  the  creditors  had  certain 
^**  Ybuni**^ '  rights  and  also  certain   disabilities  arising  out  of  such  a 
Juiylorieoo.    ^^^^  o^  security.     Thus,  as  an  example  of  the  latter,  the 
sheriirsTii.     creditors  need  not,  indeed  could  not,  bring  a  summons  of 
maills  and  duties.       When  Forgan  became  bankrupt,  Young 
put  in  a  claim  on  the  estate  of  him  and  his  firm  and  indi- 
vidual partners  thereof  for  £12  2s.  5d.     It  was  made  up  aa 
shown  in  the  claim  No.  72  in  Forgan's  sequestration,  to  which 
reference   is  made.     For   this   £12   2s.   5d.  Young  claimed 
against  Forgan's  sequestrated  estate. 

At  the  debate,  the  Sheriff-Substitute  was  informed  that 
this  claim  in  the  sequestration  had  been  withdrawn. 
Now  Young  says  that  if  Forgan  had  remained,  as  he 
appeared  to  be,  proprietor  of  the  house  and  shop  which  he 
(Young)  occupied,  he  (Young)  would  have  been  entitled  to 
set  off  the  bread  account  against  the  rent,  and  neither  Forgan 
nor  his  trustee  could  have  sued  him  for  his  rent,  because  his 
claim  for  bread  would  have  more  than  wiped  it  out. 
But  the  pursuers  of  the  action,  James  Robertson  and 
Thomas  Dempster,  who  gave  the  intimation  to  the  tenants 
above  mentioned,  say  that,  however  that  may  be,  it  is  no 
defence  against  them,  who  are  the  recorded  proprietors  of  the 
subjects,  and  have  intimated  their  right  to  the  rents. 
They  have  therefore  brought  an  action  for  £19  10s., 
being  the  rent  at  Whitsunday,  1906.  The  question  is 
whether  Young  (the  defender)  has  stated  a  relevant  defence. 
It  is  that  he  has  been  tenant  for  the  twelve  years  above 
mentioned;  that  Forgan  was  always  landlord;  that  Forgan 
has  the  reversion  under  the  security;  that  he  has  not  only 
been  proprietor  in  radical  right,  but  has  always  exercised 
the  fullest  rights  of  a  proprietor ;  that  in  February,  1906,  he 
negotiated  with  him  (Young)  for  additional  ofiSces  which 
Forgan  thought  of  erecting  to  his  (Forgan's)  own  plans ;  that 
in  March,  1906,  he  granted  a  new  lease  for  ten  years ;  that 
in  all  ways  he  held  himself  out  as  owner;  that  it  was  an 
established  course  of  dealing  to  set  the  bread  account  against 
the  rent  account,  and  square  them  thus  at  Whitsunday ;  that 
the  pursuers  having,  notwithstanding  their  absolute  disposi- 
tion, always  allowed  Forgan  to  draw  the  rents  and  return 
his  own  name  to  the  valuation  roll  as  owner,  and  to  exercise 
every  right  of  ownership  (including  reletting),  are  barred 
by  their  conduct  from  preventing  him  (Young)  from  setting 
his  bread  account  against  the  rent  account.  It  is  said  by 
the  defender  that  on  this  principle,  that  an  undisclosed 
principal  who  allows  another  to  act  for  him  as  principal  is 
exposed  to  the  risk  of  creditors  of  the  ostensible  principal 
setting  off  their  debts  against  his  claims,  the  defender  is 
entitled  to  set  his  bread  account  against  the  pursuers'  rents. 
At  the  debate  the  parties  said  little  on  the  subject  that 
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the  registration  is  "  for  preservation,"  but  Mr.  Ritchie  was    PMraraiM. 
understood  to  admit  that  the  registration  in  the  Register  of  ^^ySjJJj.*^* 
Sasines  made  the  creditors'  right  public  and  complete — ^when    juiy"i^i906. 
the   rents  are   assigned   the  creditors  need  no   maills  and     8herii~8Ty. 
duties.       It  appears  to  the  Sheriff-Substitute  that  when  the 
creditors  put  themselves  in  direct  relation  to  the  tenant  by 
the  intimation  produced,  the  latter  could  not  pay  to  Forgan, 
and  must  pay  to  the  creditors.     The  more  difficult  part  of  the 
claim  may  be  the  rent  accruing  to  the  date  of  intimation ; 
but  my  opinion  is  that  the  whole  rent  at  Whitsunday  must 
go  to  Robertson  and  Dempster,  and  the  defence  cannot  be 
maintained  on  the  principle  suggested,  or  on  any  other  which 
occurs  to  me.  j  j)   g^ 

The  defender  appealed  to  the  Sheriff-Principal,  who 
adhered  by  the  following  interlocutor: — 

Perth,  Ut  August,  1906. — ^The  Sheriff  refuses  the  appeal,    Augarti.i9oe. 
and  affirms  the  Sheriff-Substitute's  interlocutor  of  20th  July,     jJ^lTg^j. 
1906,  and  decerns.  Chmstophbr  N.  Johnston. 

Note. — I  agree  with  the  Sheriff-Substitute.  There  was 
never  any  concursus  of  debit  and  credit  between  the  defender 
and  his  landlord,  because  the  rent  was  not  due  until  Whit- 
sunday. Defender  gave  credit  to  his  landlord  in  the  ex- 
pectation that  his  landlord  was  going  to  become  his  creditor 
for  the  rent,  but  that  never  happened.  When  the  term  came 
another  person  had  a  perfected  real  right  to  the  rents,  and 
that  person  was  not  bound  by  any  understanding  or  course  of 
dealing  between  the  defender  and  his  landlord. 

C.  N.  J. 
For  pursuers— Mr.  D.  Cram  (Messrs.  Robbbtson,  Dempstrr, 

A;  Co.),  Perth. 
For  defender—Messrs.  Kippen  &  Ritchie,  Perth. 


SHERIFF  COURT  OF  RENFREW  &  BUTE. 

John  Brown  &  Co.,  Limited,  Applicants ;  John         j^q  93^ 
Hamilton,  Respondent,  rs»uwahd 

Workmen's  Compensation  Act — Review  of  compensation  g^^;^  q^^ 
— Workman  earning  more  than  before  accident. —  nlSiSton  ' 
An  iron-driller  some  time  after  a  permanent  injury 
to  one  of  his  eyes  earned  in  good  faith  more  than 
his  wage  was  before  the  accident.  In  an  applica- 
tion by  his  employers  for  review  of  the  compensation 
paid  to  him  during  his  incapacity,  held  that  the 
compensation  must  be  ended. 

The  facts  are  sufficiently  stated  in  the  subjoined 
interlocutor  and  note  of  the  SherifE-Substitute 
(Ltell): — 

Paislbt,     3rd    August,     1906. — ^The     Sheriff-Substitute,   ADga8ts.ioo8. 
having  considered  the  cause  and  heard  parties'  procurators,    Sheriff  ltol. 
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RBvrEiw  AiiD  finds  that  the  respondent  is  not  now  entitled  to  receive  any 

— '        weekly  payments  from  the  applicants  under  the  provisions 

nSuton  '   ^^  *^®  Workmen's  Compensation  Act,   1897,  and  therefore 

Anguiti;  1906.   ®^^^  ^®  wcckly  payments  of  18s.  9d.  agreed  upon  by  the 

sherirLYiLL.   parties,  a  memorandum  of  which  agreement  was  lodged  with 

the  Sheriff-clerk  on  8th  June,  1905,  and  decerns. 

Will.  Darling  Ltsll. 
Note. — The  respondent  was  and  is  a  driller  in  the  employ- 
ment of  the  applicants.  His  sole  work  consists  in  drilling 
holes  of  various  sizes  in  the  metal  plates  of  ships  in  course 
of  construction  by  means  of  appropriate  tools.  This  work 
requires  no  special  skill,  but,  with  practice  and  experience, 
a  certain  aptitude  and  celerity  are  acquired,  and  the  earnings 
of  a  good  driller,  which  are  paid  on  a  rising  scale  at  so 
much  per  hour,  may  amount  to  £2  a  week.  In  November, 
1904,  the  respondent  received  an  injury  to  his  right  eye 
through  some  grit  from  the  grindstone  striking  it  when  he 
was  sharpening  his  tools.  At  that  time  his  average  weekly 
earnings  amounted  to  37s.  6d.,  and  the  applicants  paid  him 
18s.  9d.  per  week  from  a  fortnight  after  the  date  <A  the 
accident  up  to  the  26th  June,  1905,  when  he  resumed  work 
at  the  applicants'  yard.  Since  that  date  his  average  weekly 
earnings  there  have  been  £2  per  week.  This  application  has 
been  presented  under  the  12th  section  of  the  first  schedule 
of  the  statute  to  have  the  weekly  payments  of  188.  9d.  ended. 
It  is  perhaps  hardly  necessary  to  explain  that,  since  the 
respondent  resumed  work  on  26th  June,  1905,  the  applicants 
have  ceased  paying  to  him  the  sum  of  18s.  9d.  weekly  in 
addition  to  the  £2  which  he  has  earned.  It  seems  clear,  on 
the  authority  of  Beath  ds  Keay  v  Ness,  6  F.  168,  that  during 
that  period  there  was  no  liability  on  the  applicants  to 
continue  the  weekly,  compensation;  but  none  the  less  the 
applicants  are  quite  entitled  to  present  this  petition  to  have 
the  weekly  payments  reviewed,  and  diminished  or  ended,  as 
the  case  may  be. 

Now,  I  am  well  aware  that  the  first  consideration  to  which 
I  have  to  apply  my  mind  is  the  wage-earning  capacity  of  the 
respondent  at  the  present  moment,  as  contrasted  with  his 
wage-earning  capacity  before  the  accident.  (See  the  (pinion 
of  Lord  Dunedin,  L.P.,  in  Bryson  v  Dunn  ds  Stephen^  13 
S.L.T.,  at  p.  699.)  "  The  true  question,"  as  Lord  Adam  puts 
it  in  the  Singer  Go,  v  Clelland,  13  S.L.T.,  at  p.  323,  "  is 
whether"  the  respondent  "is  able  to  earn,  in  his  maimed 
state,  as  much  in  the  open  labour  market  as  he  was  before 
the  accident."  ''What  the  arbiter  has  to  consider,"  says 
Lord  M'Laren  in  the  same  case,  ''  is  not  what  the  man  ia 
receiving,  whether  under  the  name  of  wages  or  charity,  from 
his  employer,  but  what  could  he  earn  in  the  open  market 
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after  the  accident  had  happened,  as  distinguished  from  what    Bamiw  aso 
he  actually  earned  in  the  open  market  before  the  accident."    btowb*  co. 
As  a  first  step  towards  arriving  at  the  solution  of  this  ques-      Htmutlir. 
tion,  I  find  that  de  facto  since  the  26th  of  June,  1905,  the   Anpiits, looc. 
respondent  has  been  earning,  at  his  trade  of  drilling  holes    sheriffLTmu. 
in  ships'  plates,  an  average  wage  of  £2  weekly,  or  consider- 
ably more  than  he  earned  before  the  accident.     Now,  it  is 
true  that  it  is  the  applicants  who  have  paid  him  these  wages, 
but  they  have  not  been  given  as  charity,  nor  have  they  been 
paid   without   being    earned.      The    wages   have   been    paid 
according  to  the  nmnber  of  hours  the  respondent  has  wrought, 
neither  less  nor  more,  and  the  applicants  and  their  foreman 
are  quite  satisfied  with  the  quality  and  quantity  of  the  work 
performed  by  the  respondent.     He  attempted  to  show  that 
since  resuming  work  he  has  been  treated  with  favour  and 
been  given  specially  easy  and  non-dangerous  jobs  to  do;  but 
that  attempt  completely  failed.       Since  the  first  few  weeks 
after  his  return,  the  respondent  has  been   performing  the 
ordinary   work    of   an    ordinary    driller    in    the   applicants' 
employment.     So  far  as  the  applicants'  work  is  concerned, 
then,  the  respondent's  capacity  to  earn  wages  has  not  been 
diminished   by  the  accident. 

As  to  the  open  market,  or,  rather,  the  open  market  ex- 
clusive of  the  yard  of  the  applicants,  the  case  for  the 
respondent  is  thus  stated: — His  eyesight  has  been  so  im- 
paired by  the  accident  that  he  has  to  wear  spectacles,  and, 
even  with  their  aid,  he  is  unable  to  accomplish  the  work  that 
he  did  before.  The  facts  proved  in  regard  to  this  matter  are 
that  the  accident  to  the  right  eye  has  made  it  practically  use- 
less. On  examination,  the  left  eye  has  been  found  to  be 
myopic  or  short-sighted,  but,  by  the  aid  of  a  plass  of  no  very 
great  concavity,  the  sight  in  the  left  eye  can  be  made  to  come 
lip  almost  to  the  normal.  It  is  not  known  whether  before  the 
accident  the  right  eye  was  also  short-sighted.  It  is  quite 
certain  that  the  man  did  not  wear  spectacles  at  his  work 
before  the  accident,  and  it  is  possible  that  the  right  eye  may 
not  have  been  myopic.  But  the  reverse  is  also  quite  possible. 
With  both  eyes  short-sighted  the  respondent  could  have  gone 
about  his  work;  and,  although  he  did  not  wear  spectacles 
at  his  work,  he  confesses  that  he  had  a  pair  and  used  them 
six  months  before  the  accident  on  several  occasions,  once 
particularly  in  the  yard  to  witness  the  launch  of  the 
"Carmania,"  Now,  if  the  man's  right  eye  had  been  non- 
myopic,  it  is  more  than  unlikely  that  he  would  ever  have 
thought  of  getting  glasses,  and  the  fact  that  he  used  them 
to  look  at  a  launch  seems  to  point  to  the  conclusion  that 
both  eyes  must  have  been  short-sighted. 

But  be  that  as  it  may,  it  is  abundantly  proved  that  de 
faeto  his  sight,  aided  by  a  glass,  is  sufficient  for  him  to  do  ^^  , 
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***Bu5.*"^  liis    ordinary    work    well,    and    to    the    satisfaction    of    his 
BrowT*  Co.,    eii^ployers.    The  only  other  suggestion  made  was  that  a  man 
uwlitton.     ^^^  wears  spectacles  is  handicapped  when  he  goes  seeking 
AngiutliiMs.  employment.     This  means,  of  course,  that  about  one-fourth 
BheriffTTiLL.    o^  the  inhabitants  of  this  country — the  proportion  of  short- 
sighted people — ^are  at  a  certain  disadvantage  when  competing 
with  the  other  three-fourths  in  certain  walks  of  life.     As  a 
general  proposition  this  may  be  quite  correct,  but  any  such 
general   consideration    can   hardly  be   permitted   to  prevail 
over  the  direct  evidence  in  this  case  to  the  effect  that  in  his 
present  condition  the  respondent  can  do  the  work  of  a  driller, 
and  that  he  is  doing  it,  and  that  his  capacity  is  so  far  from 
being  reduced   that  he  actually  earns  at  his  trade  higher 
wages  than  before  the  accident  occurred.  W.  D.  L. 

For   applicants—Mr.    Wiixiam    Babrik   (Messrs.   Kkbb   ft 

Babbib),  Glasgow. 
For   respondent— Mr.  J.   Ross    Young   (Messrs.  Healy   ft 
Yon  no),  Glasgow. 


No.  94. 

MiDLOTHIAR. 

Bart  0  Black. 


SHERIFF  COURT  OF  MIDLOTHIAN- 

Thbelkeld  Earl,  Pursuer;  Robert  Black,  Defender. 

Lease  —  Repairs  —  Breach  of  tenant's  obligation  — 
Damages, — In  an  action  by  a  landlord  against  his 
tenant  in  an  urban  subject  for  damages  in  respect 
of  failure  to  keep  in  repair  as  undertaken  in  the 
lease,  held  that  the  tenant  was  only  liable  by 
contract  for  decay  which  was  due  to  want  of 
ordinary  repairs,  and  that  the  burden  of  proving 
that  the  defects  complained  of  were  due  to  other 
causes  lay  upon  the  tenant.  Circumstances  in  which 
he  failed  to  discharge  the  burden. 

The  pursuer  in  this  case  leased  to  the  defender 
certain  subjects  in  Haddington,  consisting  of  a 
dwelling-house,  stables,  byres,  and  outhouses,  under  a 
lease  which  provided  that  the  pursuer  "  having  made 
the  foresaid  dwelling-house  wind  and  water-tight,  and 
having  put  the  whole  premises  thereby  let  into  tonant- 
able  order  and  repair,  the  said  Robert  Black  binds  and 
obliges  himself  and  his  foresaids  to  keep  them  during 
the  currency  of  this  lease,  and  to  leave  them  at  the 
expiry  thereof  in  like  condition.*'  The  defender's 
tenancy  ceased  at  Whitsunday,  1905.  The  pursuer 
averred  that  the  defender  had  never  implemented  his 
obligation  to  keep  the  premises  in  repair,  and  this 
action  was  brought  concluding  for  the  sum  of  £65 
which  would  be  required  to  put  them  in  proper  con- 
dition. The  Sheriff-Substitute  (Macleod)  held  that 
the  defender  was  liable  in  damages,  and  assessed  them 
at  £6;  but  in  respect  of  a  tender  by  the  defender  of 
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£7  7b.,  made  at  the  lodging  of  the  defences  on  12th 
October,  1905,  he  was  liable  only  in  expenses  up  to 
that  date,  the  pursuer  being  liable  to  the  defender  in 
the  further  expenses  of  the  action.  On  appeal,  the 
Sheriff-Principal  (Maconochie)  recalled  this  inter- 
locutor, and  held  that  the  defender  had  failed  to  keep 
the  premises  let  to  him  in  t^nantable  order  and  repair, 
and  that  the  sum  necessary  to  be  expended  on  the 
premises  in  order  to  put  them  in  the  condition  in  which 
the  defender  was  bound  to  leave  them  was  £20.  The 
interlocutor  of  the  Sheriff  was  as  follows: — 

Edinburgh,  27th  June,  1906. — The  Sheriff,  having  heard 
parties'  procurators,  and  having  considered  the  appeal,  recalls  M^roJocHiii. 
the  interlocutor  of  the  Sheriff-Substitute  of  date  5th  May, 
1906,  and  sustains  the  appeal;  finds  in  fact  (1)  that  the 
defender,  in  breach  of  the  obligations  undertaken  by  him 
under  the  lease  No.  6  of  process,  has  failed  to  keep  the 
preuK^es  let  to  him  in  tenantable  order  and  repair  during  the 
currcticy  of  the  lease,  and  to  leave  them  in  like  condition  at 
the  expiry  thereof ;  (2)  that  the  sum  necessary  to  be  expended 
on  the  said  premises  in  order  to  put  them  in  the  condition 
in  which  the  defender  was  bound  to  leave  them  is  £20 :  Finds 
in  law  that  the  defender  is  liable  to  the  pursuer  in  payment 
of  said  sum,  and  decerns  against  him  for  payment  of  the 
same ;  finds  the  defender  liable  to  the  pursuer  in  the  expenses 
of  process,  including  the  expense  of  the  appeal,  <fec. 

C.  C.  MAcoNOcraB. 

Note. — In  my  opinion,  the  law  which  rules  this  case  is 
to  be  found  in  the  case  of  Turner's  Trustees  v  Steel,  2  F. 
363.  That  was  a  judgment  on  relevancy,  while  here  proof 
has  been  led,  and  the  question  comes  to  be  whether  the 
defender  here  has  proved  what  the  Court  of  Session  held  in 
Steel's  case  the  defender  was  bound  relevantly  to  aver.  In 
SteeVs  case  the  defender  accepted  the  premises  "  as  in  proper 
tenantable  condition  and  repair,"  and  bound  himself  to  leave 
them  "  in  good  tenantable  condition  and  repair  at  the  expiry 
of  this  tack,"  while  in  this  case  the  lease  sets  forth  that  the. 
pursuer  "having  made  the  foresaid  dwelling-house  wind  and 
water-tight,  and  having  put  the  whole  premises  hereby  let 
into  tenantable  order  and  repair,  the  said  Robert  Black  binds 
and  obliges  himself  and  his  foresaids  to  keep  them  during 
the  currency  of  this  lease,  and  to  leave  them  at  the  expiry 
thereof  in  like  condition."  The  two  leases  seem  to  me  to 
contain  practically  identical  clauses  with  regard  to  "tenant- 
able  order  and  repair,"  but  there  is  a  distinction  to  be  drawn 
between  them  as  regards  the  clause  relating  to  the  dwelling- 
house.  To  that  distinction  I  shall  refer  shortly.  In  SteeVs 
case  it  was  held  that  the  obligation  on  the  tenant  excluded  i<^T 
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the  obligation  of  the  landlord  at  common  law  to  keep  the 
premises  wind  and  water-tight,  and  that  it  extended  to  all 
ordinary  repairs,  but  not  to  repairs  necessitated  by  "  extra- 
ordinary accident  or  latent  defect,  or  the  inevitable  deteriora- 
tion of  the  structure  owing  to  the  long  lapse  of  time,  for 
which,  as  between  the  contracting  parties,  the  landlord  might 
be  liable  "  (Lord  Kinnear,  at  p.  368).  The  defence  was  held 
to  be  irrelevant  on  the  ground  that  there  was  "nothing  on 
record  to  show  that  the  want  of  ordinary  repairs  was  not  the 
cause  of  the  whole  mischief  complained  of"  (Lord  Adam, 
p.  367).  The  onus  of  averring  that  the  disrepair  was  not 
owing  to  the  want  of  ordinary  repair  was  thus  thrown  on  the 
tenant,  and  here  it  seems  to  me  that,  though  that  is 
relevantly  averred,  the  onus  of  proving  it  is  on  the  defender. 
Now,  here  there  has  been  a  judicial  remit,  and  a  long  proof 
on  the  subject,  but  I  must  confess  that  neither  the  report 
of  Mr.  Ormiston  nor  the  oral  evidence  seems  to  me  to  furnish 
very  satisfactory  grounds  for  the  decision  of  the  questions 
of  fact  raised.  On  the  one  hand,  I  do  not  see  my  way  simply 
to  give  effect  to  Mr.  Ormiston's  report,  as  he  seems  to  me 
to  have  proceeded  to  some  extent  upon  a  wrong  view  of  the 
law,  and,  further,  to  have  included  one  or  two  items  of 
damage  which  are,  in  point  of  fact,  not  proved,  nor  can  I 
altogether  adopt  Mr.  Kennedy's  estimate  (which  is  practically 
the  amount  sued  for),  as  he  more  than  once  says  that  if 
the  defender  had  been  discreet  in  executing  repairs  where 
necessary  "a  large  amount  of  this  claim  would  not  have 
arisen,"  leaving  it  thus  to  be  inferred  that  ordinary  repairs 
would  not  have  saved  at  least  part  of  the  claim.  The  evidence 
as  to  the  state  in  which  the  premises  were  at  the  beginning 
of  the  lease  is  very  imperfect,  and  I  cannot  hold,  as  the 
pursuer  asks  me  to  do,  that  that  is  not  a  relevant  oonsidera- 
tion,  and  that  the  whole  question  must  be  decided  upon  the 
state  of  matters  existing  at  the  end  of  the  five  and 
a  half  years'  lease.  The  pursuer  let  the  subjects 
as  being  in  tenantable  order  and  repair,  and  the 
defender,  being  satisfied  that  they  were  in  a  state 
suitable  for  his  purposes,  agreed  to  keep  them  up  to 
the  standard  at  which  they  were  when  he  entered,  and  I 
cannot  hold  that  it  was  irrelevant  to  inquire  what  that  state 
truly  was.  This  all  makes  it  a  very  diflScult  matter  to  decide 
what  sum  the  defender  ought  to  be  ordained  to  pay,  but  I 
may  say  at  once  that,  in  my  opinion,  the  Sheriff-Substitute 
has  named  too  low  a  figure,  though  I  agree  with  him  in  think- 
ing that  it  is  proved  that  the  tenant  has  not  fulfilled  his 
obligations. 

I  do  not  propose  to  go  into  details,  but  there  ar«  one 
or  two  broad  principles  on  which  I  have  gone  in  arriving  at 
a  figure  from  a  jury  point  of  view.     I  think,  for  instance. 
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that  the  tenant  ought  to  have  papered,  painted,  and  repaired  Miplqthiaw. 
plaster  in  various  parts  of  the  tenement  and  offices  much  bti  » BUck. 
more  than  he  has  done;  on  the  other  hand,  looking  to  the  JanejflNwie. 
terms  of  the  lease,  I  do  not  think  that  he  is  responsible  for  matobocLir. 
a  good  deal  of  the  disrepair  spoken  to  in  the  stables  and 
other  offices.  The  landlord  is  there  stated  to  have  made  the 
"  dwelling-house  "  wind  and  water-tight,  and  that  would  seem 
to  exclude  by  inference  the  stables,  byre,  and  other  offices. 
If  that  be  so,  then  his  common  law  liability  is  not 
ousted  with  regard  to  those  buildings,  and  the  tenant 
does  not  seem  to  me  to  be  liable  for  the  dis- 
repair caused  by  the  pursuer's  omission.  On  this  ground 
I  have  only  allowed  a  small  sum  for  repairs  on  the  stable 
and  outhouses,  mainly  for  cleaning  and  plaster  work  which 
the  tenant  has  not,  in  my  opinion,  proved  to  have  been 
caused  by  anything  else  than  the  want  of  ordinary  repair. 
For  the  necessary  repairs  on  the  dwelling-house  I  have 
allowed  a  larger  sum,  as,  with  regard  to  that  part  of  the 
subjects,  the  landlord's  obligations  at  common  law  were,  in 
my  opinion,  transferred  to  the  tenant.  After  taking  these 
things  into  consideration,  and  after  reading  and  collating  the 
various  reports  and  the  evidence  of  the  witnesses,  I  am  satis- 
fied that  I  am  not  fixing  the  defender's  liability  at  too  high 
a  figure  when  I  ordain  him  to  pay  the  sum  of  £20. 

C.  C.  M. 

For  pursuer — Mr.  J.  A.  Stuart,  Edinburgh. 

For  defender— Mr.  Wilijam  Mukbay,  Haddington. 


SHERIFF   COURT   OF   DUMFRIESSHIRE. 

William  Halliday,  Complainer;  Hugh  Wyllie,         No.  95. 
Defender.  dumfeimbhib.. 

Debts    Recovery    Act — Competency — Servant's    fees    as         ^  i  ^ 
damages. — Circumstances    where    an    action    by    a 
farm  servant  for  "  balance  of  wages  "  was  held  to 
be  a  claim  for  damages,  and  therefore  incompetent 
in  the  Debts  Recovery  Court. 

A  Debts  Recovery  action  was  raised  in  the  Sheriff 
Court,  Dumfries,  by  William  Halliday,  ploughman, 
Dinwoodie  Mains,  Lockerbie,  against  Hugh  Wyllie, 
farmer,  Newmains,  Caerlaverock,  Dumfries,  for  "  £13 
sterling,  being  balance  of  wages  due  to  him  as  plough- 
man, for  half-year  from  Whitsunday  to  Martinmas, 
1905,  per  statement  annexed."  The  statement  annexed 
to  the  summons  was  as  follows: — 

1905,  November  "28.       To  half-year's  wage  as 

ploughman   at  Newmains,  -         -         -  £15 

Less  paid  to  account,         -         -         .       2 
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DuiifRiMSHiu.  The  defender  lodged  a  note  of  pleas  stating  in 
luuidayrWyiue.  explanation  thereof  that  pursuer  was  engaged  by  him 
as  ploughman  for  the  half-year  to  Martinmas,  1905, 
at  a  wage  of  £15 ;  that  on  7th  November,  1905,  pursuer 
refused  to  proceed  with  his  work  and  demanded  pay- 
ment of  the  half-year's  wage  to  become  due  at 
Martinmas,  and  board  wages;  that  in  reply  he  told 
pursuer  if  he  would  not  do  as  he  was  told  he  would  not 
receive  any  wages;  that  pursuer  thereupon  deserted 
defender's  service ;  and  that  he  had  offered  pursuer  the 
amount  for  which  he  had  worked,  less  a  sum  to  cover 
loss  and  expense  incurred  by  him  in  consequence  of 
pursuer's  desertion  of  service,  and  he  pleaded  (1)  that 
the  action  was  incompetent  in  the  Debts  Recovery  Court 
in  respect  that,  though  ostensibly  a  mere  claim  for 
wages,  it  was  really  an  action  for  damages  for  breach 
of  contract  on  the  ground  of  dismissal  from  defender's 
employment;  and  (2)  that  on  the  merits,  no  sum  was 
due  by  defender  to  pursuer. 

Pursuer  in  reply  denied  that  he  deserted  defender's 
service,  and  stated  that  he  was  dismissed  by  defender 
on  7th  November,  and  he  pleaded  (1)  that  the  action 
was  not  a  claim  for  damages,  and  was  therefore  com- 
petent in  the  Debts  Recovery  Court;  and  (2)  that  the 
sum  sued  for  was  due  as  libelled. 

The  Sheriff-Substitute  (Campion)  sustained  the  plea 
of  incompetency  as  follows: — 
March^iow.  DuMFRiBS,     Qth    March,     1906.— The    Sheriff-Substitute, 

Sheriff CAIIPI05.  having. considered  the  cause,  sustains  the  first  plea  stated  for 
the  defender  as  to  the  incompetency  of  the  action  in  the 
Debts  Recovery  Court ;  therefore  dismisses  the  action ;  finds 
the  pursuer  liable  to  the  defender  in  the  sum  of  £1  lis.  of 
expenses,  and  decerns.  Gbo.  Campion. 

Note. — It  is  not  disputed  that,  though  the  statement 
annexed  to  the  summons  shows  a  mere  claim  for  wages  for 
the  half-year  from  Wliitsunday  to  Martinmas,  which  would 
be  competent  in  the  Debts  Recovery  Court,  the  real  question 
at  issue  is  dismissal  or  desertion,  the  pursuer  not  having 
served  the  time  from  Whitsunday  to  Martinmas.  If  the 
pursuer  deserted  the  defender's  service  between  terms,  he 
would  be  entitled  to  nothing,  and  if  unjustifiably  dismissed 
between  terms  his  claim  is  a  claim  for  damages.  A  servant's 
claim  in  such  circumstances  was  settled  in  Camerony  Fletcher^ 
1872,  10  M.  301.  The  question  raised  by  defender's  first 
plea  was  exhaustively  disposed  of  in  the  cases  of  Skinner  ▼ 


Digitized  by  VjOOQIC 


1906.]  SHERIFF  COtJBT  REPOfttS.  311 

Bell,  11  Sh.a.Rep.  195,  and  Liddle  v  M'Ewan,  12  Sh.a.Rep.  domfiimshim. 
66,  and  I  accordingly  refer  to  the  notes  in  these  two  cases.       Haiudajrp^wyuie. 

G.  C. 

For  pursuer— Mr.  Gxoboe  L.  Moffat,  Lockerbie. 

For  defender— -Mr.  William  Thomson,  Dumfries. 


SHERIFF  COURT  OF  PERTHSHIRE.  No.  96. 

Mrs.  Jane  Dow  or  CRERAjt,  Pursuer;    Andrew  Dow    p»«_^"- 

and  William  James  Wood,  Defenders.  onj«r^w.*c 

Mrs.  Janet  Beown  or  Dow,  Pursuer;   Andrew  Dow 
and  William  James  Wood,  Defenders, 

Bankruptcy  —  Trust  deed  —  Banking  —  Rejectian  of 
claims  by  trustee — Subsequent  separate  auction  of 
constitution. — Creditors  of  one  who  had  granted  a 
trust  deed  for  creditors  acceded  to  it  in  writing. 
It  provided  for  ranking  according  to  the  rules  of 
the  bankruptcy  statutes.  These  creditors  failed 
to  prove  their  claims  to  the  trustee  and  to  appeal 
against  his  deliverances  rejecting  them.  Held 
that  they  were  not  precluded  from  raising  an  action 
against  the  trustee  and  the  truster  to  constitute 
their   claims. 

The   averments   and   arguments   of   parties   appear 
from  the  annexed  interlocutors  and  notes :  — 

Pbbth,  ith  June,  1906.— The  Sheriflf-Substitute,  having  Junei^ww. 
heard  parties,  finds  that,  notwithstanding  the  pursuer's  sheriff  bym. 
accession  to  the  trust  deed  referred  to  on  record,  it  is  com- 
petent to  maintain  the  action  against  the  truster  and  trustee 
for  constitution  of  the  alleged  debt,  which  has  been  rejected 
for  lack  of  production  of  evidence ;  grants  leave  to  appeal  ; 
meantime  appoints  the  cause  to  be  put  to  the  roll  of  Friday, 
8th  June.  John  David  Stm. 

Note. — ^Andrew  Dow  was,  till  recently,  a  farmer  at  Bel- 
lour,  Methven.  On  3rd  October,  1905,  he  granted  a  trust 
deed  for  behoof  of  his  creditors.  The  trustee  is  William 
James  Wood,  accountant,  Perth.  The  trust  deed  narrates 
that  the  granter  is  unable  to  pay  his  debts,  and  conveys  his 
whole  estate  to  the  trustee  for  payment  of  debts  (with  the 
necessary  expenses  of  the  trust),  declaring  that  it  shall 
always  be  in  the  grantor's  power  during  the  trust  to  settle 
with  his  creditors  by  composition  or  otherwise.  The  first 
purpose  is  the  payment  of  preferable  debts,  with  expenses  of 
the  trust.  The  second  is  payment  of  ordinary  debts  due  to 
creditors  who,  within  one  month  of  an  advertisement  calling 
on  them  to  do  so,  shall  have  lodged  claims  with  the  trustee, 
"declaring  always  that,  in  so  far  as  the  said  trustee  shall 
think  proper,  the  rights,  preferences,  and  claims  of  creditors 
shall  be  determined  and  dealt  with  according  to  the  rules  of 
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PBEnsHiEB.    the  bankruptcy  statutes,  all  as  if  my  estates  had  been  seques- 
crerarrDow.*c.  trated  at  the  date  hereof,  and  that  any  creditor  claiming  on 
junejugos.     the  said  estate  shall,  if  desired  by  the  trustee,  make  oath  to 
Sheriff  STii.     ^he  verity  of  his  debt."      Power  is  given  to  the  trustee,  if  he 
deems  it  necessary,  to  apply  for  sequestration.     Then  follow 
other  usual  and  necessary  clauses,  and  a  clause  declaring 
that  creditors  by  accession  to  the  trust  deed  tiiereby  dis- 
charged the  debtor  of  the  debts  due  to  them  at  the  date  of 
the  trust  deed. 

Andrew  Dow*s  father  had  previously  been  tenant  in  Bel- 
lour.  He  died  on  21st  January,  1898.  Andrew  DoVs  name 
had,  before  that,  been  put  in  the  lease.  Andrew  Dow's 
mother,  Janet  Brown  or  Dow,  survives.  He  has  also  a 
brother,  William  Dow,  and  a  sister,  Jane  Dow  or  Crerar,  who 
is  married  to  George  Crerar,  a  ship  carpenter  in  Partick. 
The  questions  in  the  two  cases  now  in  Court  relate  to  claims 
made  by  Mrs.  Dow  and  Mrs.  Crerar  against  the  trustee. 

On  6th  October,  1905,  the  trustee  issued  a  circular  inti- 
mating that  a  trust  deed  had  been  granted,  and  calling  a 
meeting  of  creditors  for  12th  October.  Inter  alia,  he 
asked  for  a  note  of  claims.  In  response  to  this  circular, 
William  Dow,  the  truster's  brother,  wrote  to  the  trustee 
saying  that  he,  having  at  the  time  of  his  father's  death 
waived  any  claim  for  a  share  of  his  estate  in  the  truster's 
favour,  did  not  wish  to  make  a  claim  now.  An  agent,  Mr. 
Jeans,  of  Partick,  wrote  to  the  trustee  on  behalf  of  (a)  Mrs. 
Dow,  the  truster's  mother,  and  (&)  Mrs.  Crerar,  the  sister. 
He  stated  that  when  the  father  died  no  division  of  his  estate 
had  been  made,  though  the  truster  stayed  on  in  the  farm  and 
got  all  the  stock,  crop,  and  household  effects ;  that  the  father 
and  the  truster  were  then  in  partnership ;  that  the  value  of 
the  stock  and  crop  and  liousehold  effects  wa«  £300,  half  of 
which  (£150)  belonged  to  the  father  and  half  to  the  truster. 
With  regard  to  Mrs.  Dow,  he  stated  a  claim  for  £60  as  one- 
third  of  this  £150,  and  he  claimed  on  her  behalf  the  hous^ 
hold  furniture  as  being  hers.  With  regard  to  Mrs.  Crerar, 
he  stated  that  she  was  also  entitled  to  £50,  as  one-third  of 
£150 ;  further,  that  aboUt  eighteen  years  before  1905  Mrs. 
Crerar  had  lent  to  the  truster  and  the  father,  who  were  then 
in  partnership,  £52 ;  that  at  her  marriage  in  1891  the 
truster  hdd  repaid  to  her  £20,  so  that  a  balance  of  £32 
remained  due,  and  that  thus  £82  was  due  to  Mrs.  Crerar. 
He  claimed  interest  at  5  per  cent.  By  another  letter  of 
14th  October,  1905,  Mr.  Jeans  sent  letters  of  accession  to 
the  trust  on  behalf  of  Mrs.  Dow  and  Mrs.  Crerar,  and  stated 
as  to  the  latter  that  three  years  before,  i.e.,  about  1902,  Mrs. 
Crerar  had  got  an  I  O  U  or  letter  of  acknowledgment  for  £30, 
but  that  the  truster  had,  at  the  beginning  of  October,  1905, 
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got  it  back  in  order  to  hand  it  to  the  trustee.       He  also    fbbtbsbikb. 
wrote  that  she  had  no  other  documentary  evidence,  and  that  Cre»re^^.  Ac- 
Mrs.  Dow  had  no  evidence  to  produce  as  to  the  value  of  her    Jane  4,  iwg. 
hu8band*6  estate  when  he  died.  sheriff  bth. 

Another  creditor,  Hay  &  Co.,  auctioneers,  Perth,  declined 
to  accede  to  the  trust  unless  Mrs.  Dow  withdrew  her  claim. 
The  trustee  intimated  this,  and  also  pointed  out  that  the 
debts  of  the  farm  at  the  father's  death  would  need  to  be 
ascertained  and  deducted.  With  reference  to  Mrs.  Crerar's 
claim,  he  stated  that  he  had  seen  an  acknowledgment  of  debt 
in  the  truster's  hands,  but  that  it  was  not  dated,  and  he 
noted  that  independent  evidence  showing  how  she  earned 
the  money  she  said  she  had  advanced  would  need  to  be 
produced.  The  trustee  then,  on  17th  November,  1905,  issued 
deliverances  on  each  claim  calling  for  further  evidence  to 
support  each.  The  agent  intimated  that  no  further  docu- 
mentary evidence  could  be  jiroduced  in  favour  of  either  claim, 
except  that  William  Dow  knew  tliem  to  be  bona  fide  claims, 
and  that  he  (William  Dow)  would  write  stating  that  to  be 
the  fact.  This  William  Dow  did  on  30th  November,  1905. 
He  stated  that  his  sister,  Mrs.  Crerar,  got  no  money  at  her 
marriage ;  that  both  had  put  money  into  the  farm  ;  and  that 
both  were  entitled  to  be  repaid,  apart  even  from  their  shares 
of  the  father's  means.  But  he  furnished  no  evidence  to 
prove  these  statements.  The  result  was  that  the  trustee 
rejected  the  claims  both  of  Mrs.  Dow  and  of  Mrs.  Crerar. 
This  is  the  substance  of  the  correspondence  No.  9  of  process. 

Two  actions  have  now  been  brought,  one  by  Mrs.  Dow 
and  one  by  Mrs.  Crerar.  Each  is  directed  against  the 
truster,  Andrew  Dow,  as  an  individual,  or  as  executor  of 
Andrew  Dow,  his  father,  or  as  vitious  intromitter  with  the 
goods,  gear,  or  effects  of  the  said  deceased  Andrew  Dow, 
or  at  least  representing  him  on  one  or  other  of  the  passive 
titles  known  in  law,  and  each  pursuer  calls  Mr.  Wood,  the 
trustee,  for  any  interest  which  he  may  have.  Mrs.  Dow's 
action  calls  upon  the  defender,  Andrew  Dow,  to  produce  an 
account  of  his  intromissions  with  his  father's  moveable 
estate,  and  to  pay  to  her  £100  or  such  other  simi  as  shall  be 
ascertained  to  be  her  share  of  the  defender's  father's  (her  hus- 
band's) moveable  estate.  There  is  a  conclusion  against  the 
trustee  only  if  he  defends.  Mrs.  Crerar's  action  is  (1)  for 
payment  of  £30,  with  interest  from  23rd  July,  1902.  This 
is  said  to  be  the  balance  of  a  loan  by  her  of  £50  at  Martin- 
mas, 1886,  after  repayment  of  £20.  Mrs.  Crerar  avers  that 
she  had  money  in  the  Bank  of  Scotland  at  Perth  in  1886, 
and  in  November,  1886,  drew  out  £40,  to  which  she  added 
£10  out  of,  or  as  the  amount  of,  her  half-year's  wages,  and 
that  the  loan  was  made  up  of  these  two  sums.       (2)  Mrs. 
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PiftTBSBifti.    Crerar  also  demands  an  accounting  with  the  father's  moveable 
cremrnDow, Ac  estate  and  payment  of  £50  as  the  amount  thereof,  payable 

Junejuiw.     to  her  as  a  child  of  his  family. 

Sheriff  stm.  ^he  defence  in  fact  to  Mrs,  DoVs  action  is  a  denial  ol 

her  material  averments,  but  there  is  also  a  defence  in  law 
founded  on  the  fact  that  she  acceded  to  the  trust  deed  by  the 
letter  of  accession  addressed  to  the  trustee,  and  already 
referred  to.  It  may  be  quoted.  It  bears — "  1 3th  October, 
1905.  I  hereby  accede  to  the  trust  deed  granted  by  Andrew 
Dow,  Bellour,  Methven,  in  your  favour,  dated  3rd  October, 
1905." 

The  defence  in  fact  to  Mrs.  Crerar's  action  is  a  denial  of 
the  material  averments.  The  defender  has  called  upon  the 
pursuer  to  produce  the  document  of  debt  for  the  alleged  loan. 
She  has  produced  a  document  in  these  terms — "  Bellour,  July 
25th.  This  is  to  certify  that  I  0  Jane  Dow  or  Crerar  30£ 
thirty  pound  sterling,  <fec.  (Signed)  Andrew  Dow."  The 
Sheriff-Substitute  assumes  that  this  is  all  in  the  writing  of 
the  truster,  Andrew  Dow.  The  trustee,  as  in  the  case  of 
Mrs.  Dow,  produces  and  founds  upon  the  letter  of  accession 
to  the  trust,  which  is  in  terms  the  same,  mutatis  mutandisy 
as  the  letter  of  Mrs.  Dow. 

It  will  be  observed  that  these  defences  are  stated  by  the 
trustee  only,  and  for  the  preservation  and  distribution  of 
the  estate  which  has  been  all  put  into  his  hands  by  a  deed 
not  cut  down  by  sequestration.  The  trustee  says  that  he 
has  performed  his  duty  and  called  for  legal  evidence  of  the 
claims;  that  none  is  forthcoming;  that  he  is  bound  to 
divide  according  to  law,  and  required  by  duty  and  by  the 
demand  of  at  least  one  other  creditor  to  scrutinise  such 
family  claims,  and  that  the  claimants  are,  by  their  accession 
to  a  trust  deed  bearing  the  clause  quoted,  bound  to  have  their 
claim  dealt  with  according  to  the  rules  of  the  bankruptcy 
statutes,  and  thus  cannot  sue  these  actions.  He  argued  to 
the  Sheriff-Substitute  that  the  pursuers  should  have  made  an 
appeal  against  his  deliverance,  and  were  too  late  now  to  do  so. 
The  pursuers  answer  that  they  are  desirous  of  constituting 
their  debt ;  and  as  to  the  trust  deed  and  to  the  Bankruptcy 
Act,  that  while  the  estate  is  to  be  wound  up  according  to  the 
rules  in  bankruptcy,  that  does  not  mean  that  all  the  details 
and  dates  of  bankruptcy  procedure  should  be  followed.  It 
will  have  been  observed  that  the  trust  deed  does  not  contain 
any  clause  giving  the  trustee  the  powers  of  an  arbiter,  as  it 
is  not  unfamiliar  to  the  books.  Professor  Bell  in  his  Com- 
mentaries, when  speaking  of  accession,  suggests  that  power 
as  an  expedient  thing  in  a  trust  deed. 

At  the  hearing,  however,  the  Sheriff-Substitute  was  much 
inclined  to  the  view  that  the  pursuers,  having  acceded  to  the 
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trust,  had  put  the  whole  matter  in  the  hands  of  the  trustee ;     PMMMiaB. 
that  they  could  not  be  allowed  to  use  separate  measures;  ^''•^J^^J*^***- 
and  therefore  that  the  action  must  fail.      While  the  parties    J«~_^*«* 
seemed  at  one  in  thinking  that  the  case  might  be  a  hard  one     sheriirflTii. 
for  Mrs.  Dow  and  Mrs.  Crerar  (whose  honesty  in  bringing 
forward  the  claim  was  not  impugned),  that  seemed  to  the 
Sheriff-Substitute   the    answer   to    the    pursuers.        It   was, 
doubtless,  a  broader  view  than  was  presented  in  one  part  of 
Mr.  Stewart's  argument,  and  the  Sheriff-Substitute  has  come 
to  think  that  it  overstates  the  effect  of  accession.     Next,  as 
to  the  argument  as  founded  on  the  clause  of  the  trust  deed 
which  declares  that  "  in  so  far  as  my  trustee  shall  think 
proper,  the  rights,  preferences,  and  claims  of  creditors  shall 
be  determined  and  dealt  with  according  to  the  rules  of  the 
bankruptcy  statutes,  all  as  if  my  estates  had  been  seques- 
trated at  the  date  hereof,"  the  Sheriff-Substitute  understood 
the  argument  to  be  (in  part)  that  this  imported  that,  it  being 
now  too  late  to  appeal  on  the  footing  that  this  matter  was  in 
sequestration,  there  could  be  conjpetent  inquiry  now.       The 
Sheriff-Substitute  does  not  think  that.       He  conceives  the 
meaning  of  the  clause  to  be  this,  viz.,  that  the  creditors  are 
to  be  ranked  for   dividend   according   to   the   rules  of  the 
statutes,  and  not  of  the  common  law.       Thus,  though  there 
be  no   sequestration,   a   secured  creditor  would,   under  this 
deed,  have  to  deduct  the  value  of  his  security  instead  of, 
as  at  common  law,  ranking  for  the  full  amount.       Mr.  Mac- 
gregor  Mitchell  maintained  that  this  was  one  of  the  cases 
(no  doubt  rare)  to  which  Lord  Shand  alludes  at  1  R.,  p.  44 
(Phosphate  Sewage  Co.  v  Lawson's  Trustees),     In  such  cases, 
**  on  the  call  of  the  trustee,  acceded  to  by  the  creditors,*'  the 
claim  may  be  constituted  in  a  separate  action  against  the 
trustee.       With  hesitation  it  is  thought  that  this  is  so.      If 
the  fact  of  accession  be  not  conclusive,  and  if  the  true  mean- 
ing of  the  clause  quoted  be  as  the  Sheriff-Substitute  says, 
that  view  does  not  seem  excluded.      A  finding  has  been  made 
to  give  effect  to  this  view,  and  leave  to  appeal  has  been 
granted.        The    Sheriff-Substitute    thinks    that    he    should 
further  hear  parties  on  the  relevancy  before  allowing  any 
proof.  J.  D.  S. 

The    defender    Wood     appealed     to     the     Sheriff- 
Principal,  who  issued  the  following  judgment:  — 

Pbrth,  \st  August,  1906. — The  Sheriff  refuses  the  appeal,    Augiwu.iwe. 
and  affirms  the  Sheriff-Substitute's  interlocutor  of  4th  June,      jo?^,. 
1906 ;    finds   the   pursuer   entitled   to   the   expenses   of   the 
appeal,  but  finds  it  unnecessary  at  this  stage  to  order  an 
account.  Christophbr  N.  Johnston. 

^ote, — In  this  case  the  insolvent  granted  a  trust  deed  in 
favour  of  the  defender,  Mr.  Wood.      The  pursuer,  on  the  in- 
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PiaTBBHiBB.  vitation  of  Mr.  Wood,  acceded  to  the  trust  deed.  This  con- 
Cier»ii^ow.4c.  stituted  a  compact  between  the  defender  and  the  pursuer 
Aupisu.  10C6.  that  this  defender  would  carry  out  the  trust  deed,  one  of  the 
joumJSh.  conditions  of  which  is  that  he  shall  pay  creditors  of  the 
insolvent  pro  rata  out  of  the  estate.  This  is  a  lawful 
cbutract,  which  the  Court  will  enforce.  If,  therefore,  the 
pursuer  is  a  creditor  of  the  insolvent,  she  can  recover  pay- 
ment from  the  trustee  by  an  action  against  him.  In  order, 
however,  to  explicate  the  matter,  it  is  necessary  to  deter- 
mine whether  the  pursuer  is  a  creditor  of  the  insolvent,  and, 
if  so,  to  what  extent.  This  the  Court  must  determine, 
unless  either  by  express  provision  or  by  implication  the  trust 
deed  makes  the  trustee  sole  and  final  judge  of  that  matter. 
I  do  not  find  this  in  the  trust  deed.  Accordingly,  I  think 
the  pursuer  might  sue  the  trustee  directly.  Instead  of  doing 
so,  she  sues  the  insolvent  truster,  calling  the  trustee  for  his 
interest  Now,  it  may  be  that,  in  view  of  the  terms  of  the 
trust  deed  to  which  she  has  acceded,  she  is  not  entitled  to  an 
unqualified  decree  in  common  form  against  the  truster.  But 
if  she  establishes  her  case,  I  think  that  a  qualified  decree 
may  be  pronounced  within  her  conclusion  which  will  have 
the  effect  of  constituting  the  debt.  As  the  trustee  is  now 
defending  the  action,  I  do  not  think  there  is  substance  in 
the  contention  that  the  conclusion  should  have  been  directed 
against  the  trustee  directly,  and,  indeed,  that  was  not  his 
contention.  C.  N.  J. 

For  pursuers— Messrs.  R.  Macobbgor  MrrcifKLL  ft  Co.,  Perth. 

For  defenders— Mr.  John  A.  Stswabt,  Perth. 


No.  97. 
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In   Thomas   Annand   Farquharson's   Sequestration. 

Bankruptcy  —  Sequestration  —  Voting  —  Oath  before 
practising  solicitor. — In  the  competition  for  a  trus- 
teeship objection  was  taken  on  behalf  of  one  com- 
petitor to  certain  votes  cast  for  another  competitor, 
that  the  oaths  of  the  creditors  were  taken  before  a 
solicitor  or  procurator  before  the  inferior  Courts 
while  that  solicitor  was  in  business  or  practising  iu 
an  inferior  Court,  contrary  to  sec.  27  of  6  George 
IV.  cap.  48.       Objection  sustained. 

Bankruptcy  —  Sequestration  —  Voting  —  Competitor ,  a 
Justice  of  the  Peace,  putting  on  oath  a  voter  for 
himself. — Doubted  whether  a  competitor  for  the 
trusteeship  in  a  sequestration,  being  a  Justice  of 
the  Peace,  could  act  as  Justice  of  the  Peace  in 
putting  on  oath  a  person  who  was  to  vote  for  him. 

In  this  sequestration,  at  a  meeting  of  creditors, 
votes  to  the  extent  of  £971  Is.  l^d.  were  cast  for  John 
Yeaman,  solicitor,  Alyth,  whom  failing,  William 
Ritchie    Smith,    solicitor,   Alyth,    while   votes   to   the 
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extent  of  £581  10s.  5(1.  were  cast  for  John  Little, 
Bolieitor,  Perth,  whom  failing,  William  James  Wood, 
accountant,  Perth.  Each  competitor  lodged  objections 
to  the  votes  cast  for  the  other.  John  Little  objected  to 
votes  to  the  extent  of  £511  Ts.  3d.  cast  for  John 
Yeaman,  on  the  ground  that  by  6  Geo.  lY.  cap.  48, 
sec.  27,  **  no  solicitor  or  procurator  before  the  inferior 
Courts  or  his  partner  is  capable  to  act  as  a  Justice  of 
the  Peace.  Said  oaths  were  taken  before  William 
Japp,  a  solicitor  before  the  Sheriff  Court  of  Perthshire, 
as  is  his  partner  John  Yeaman.  The  oaths  are  there- 
fore inept."  Another  objection  to  £407  15s.  2d.  of  the 
said  votes  was,  **  incompetent  for  a  Justice  of  the  Peace 
to  administer  oaths  in  his  own  cause,  and  therefore 
inept." 

After  hearing  parties'  agents,  the  Sheriff-Substitute 
(Sym)  sustained  the  first  objection,  with  the  result  that 
John  Little  had  a  majority  of  £33  178.  4d.  or  thereby 
over  John  Yeaman,  and  accordingly  the  Sheriff- 
Substitute  declared  the  said  John  Little  elected  trustee, 
and  issued  the  following  note  to  his  interlocutor: — 

A  general  objection  is  taken  to  a  number  of  tlie  votes 
tendered  in  this  sequestration.  It  is  that  the  Justice  of 
Peace  before  whom  the  oaths  bear  to  be  taken  is  a  "  solici- 
tor," and,  separatim,  tliat  lie  is  a  "  procurator  in  an  inferior 
Court,"  being  the  Sheriff  Court  and  any  other  inferior  Court 
in  Scotland.  Tlie  gentlemen  who  acted  as  Justices  in  regard 
to  the  oaths  in  question  are  the  Sheriff-Substitute's  friends, 
the  claimant,  Mr.  Yeaman,  and  his  partner,  Mr.  William 
Japp.  They  are  solicitors  in  Alyth,  and  carry  on  business 
in  partnership  there ;  and  if  the  objection  be  valid  as  to  one 
of  them,  it  is  valid  as  to  the  other  for  the  statutory  reason 
mentioned  below.  In  an  experience  of  nearly  twenty  years 
as  a  Sheriff  in  the  Lothians  and  in  Perthshire,  and  in  a  con- 
siderable experience  as  counsel  in  these  matters  prior  to 
1900,  the  Sheriff-Substitute  has  not  met  with  this  objection. 
But  he  cannot  recall  that  he  has  ever  met  with  a  case  in 
which  it  could  reasonably  be  taken.  It  was  enacted  by  an 
Act  of  George  IV.  (6  Geo.  IV.  cap.  48,  sec.  27)  that  "  no 
solicitor  or  procurator  in  any  inferior  Court  in  Scotland,  or 
tlie  partner  of  any  such  person,  shall,  from  and  after  the 
passing  of  this  Act,  be  capable  to  continue  or  be  a  Justice 
of  the  Peace,  or  act  as  such  in  any  county  in  Scotland,  during 
such  time  as  such  solicitor,  procurator,  or  partner  of  any 
such  person  shall  continue  in  the  business  or  practice  of 
solicitor  or  procurator  in  any  inferior  Court."  The  Act 
was  a  Small  Debt  Act,  and  it  was  a  Justice  of  the  Peace 
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Small  Debt  Act.  .  But  this  section  has  been  held  to  apply 
outside  the  ambit  of  Small  Debt  matters.  It  is  understood 
not  to  prevent  the  nomination  of  the  person  in  question  to 
be  a  Justice,  but  simply  to  make  such  a  Justice  incapable 
to  act  while  the  disqaalificatibn  exists  (Begg  on  Law  Agents, 
310).  It  is  probable  enough  that  the  main  object  was  to 
exclude  solicitors  from  judging  clients*  cases  as  Justices. 
On  the  construction  of  it,  it  is  unnecessary  to  decide  whether 
the  words  "  in  any  inferior  Court "  are  intended  to  qualify 
only  the  word  "  procurator  "  immediately  preceding  them,  or 
to  qualify  the  word  "solicitor"  also.  "Procurator  in  any 
Sheriff  Court "  was  a  well-understood  nomen  juris  (e.g.,  see 
Law  Agents  Act,  1873).  Nor  need  we  discuss  the  doubt  of 
one  writer  whether  a  Sheriff  Court  is  quite  accurately,  as 
it  is  at  all  events  commonly  among  lawyers  and  others, 
designated  an  "  inferior  Court."  Mr.  Japp  and  Mr. 
Teaman  are  law  agents,  and,  being  ^admitted  law  agents,  are 
entitled  to  practise  in  any  Court  in  Scotland,  subject^  of 
course,  to  revenue  considerations  about  stamp  duty  (Law 
Agents  Act,  1873,  sec.  2).  But  the  words  of  the  disqualifica- 
tion refer  not  merely  to  qualification,  but  to  the  actual 
practice  as  solicitor  or  procurator  in"  any  inferior  Court ; 
and,  so  far  at  least  as  the  Sheriff  Court  is  concerned,  it  was 
stated  at  the  bar  about  Mr.  Japp  that  he  "  has  not  practised 
in  the  Sheriff  Court  of  Perth  for  thirty  years,"  and  with 
regard  to  Mr.  Teaman  that  he  has  "  never  practised  in  the 
Sheriff  Court  at  Perth  at  all."  .  What  is  meant,  of  course, 
is  that  neither  gentleman  has  personally  pleaded  causes  in 
the  Sheriff  Court.  Conducting,  as  they  do,  an  extensive 
and  high-class  practice  as  solicitors  in  this  county  and  in 
Forfarshire,  they  send  their  Court  work  to  a  correspondent 
in  Perth.  It  is,  of  course,  understood  that  this  must  be  on 
the  usual  terms  (see  Law  Agents  Act,  sec.  21).  •  But  as 
there  is  no  statement  about  sec.  21  before  the  Sheriff- 
Substitute,  he  cannot  proceed  upon  his  idea  of  the  probable 
terms  as  established  at  all..  He  simply  says  that  they  get 
their  clients*  actual  Court  work  done  by  a  procurator  in 
Perth.  He  also  understands  that,  in  commissary  matters, 
they  act  without  a  correspondent.'  In  so  far  as  the  inten- 
tion of  the  Legislature  can  be  said  to  appear,  it  would  not 
appear  to  matter  whether  the  actual  pleading  was  done  by 
the  person  wliom  the  statute  disqualifies,  if  his  doing  it 
himself  or  not  was  simply  a  matter  of  choice.  The  reason 
for  excluding  him  from  acting  as  a  Justice  would  remain,  and 
the  argument  would  also  remain  that  he  practises  his  pro- 
fession in  every  respect  except  the  actual  appearance  in 
Court.  The  two  gentlemen  in  question  being  law  agents 
entitled  to  practise  in  any  Court  of  law  in  Scotland  (though 
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paying  an  additional  stamp  duty  if  they  wish  to  practise  in 
the   Court  of   Session),  one   next   finds    that,   by   the   Law 
Agents  Act,  1873,  sec.  13,  "a  roll  of  agents  practising  in 
any  Slieriff  Court  shall  be  kept  by  the  Sheriff-clerk     .     .     . 
and  every  enrolled  law  agent  who  has^paid  the  stamp  duty 
exigible  by  law  on  admission  to  practise  as  an  agent  before 
a  "Sheriff  Court  shall  be  entitled  to  subscribe  the  said  roll 
.     .     .     and  every  agent  shall,  on  subscribing  the  said  roil, 
deliver  to  the  Sheriff-clerk  a  note  specifying  his  place  of 
business."       We  are  now,  it  will  be  seen,  in  the  region  of 
"  practising  in  a  Sheriff  Court,"  and  when  we  come  to  what 
the  agent  is  "  entitled  "  to  do,  we  find  that  he  is  "  entitled  to 
subscribe "    that    roll.     Turning   now    to   sec.    16,    we   find 
that   "  no   person   be  allowed  to   practise   as   an   agent   in 
.     .     .     any  Sheriff  Court  until  he  shall  have  subscribed  the 
roll  of  agents  practising  before  such  Court.     .     .     ."       As 
directed  by  the  said  Act^  a  roll  of  law  agents  was  established, 
and  a  roll  for  each  Sheriff  Court  jurisdiction  was  also  made, 
the  keeper  of  which  latter  roll  is  the  Sheriff-clerk.      It  is  a 
roll  of  "  law  agents  practising."      In  Perthshire  the  Sheriff- 
clerk's  roll  bears — ^and  accurately  so — to  be  the  "  roll  of  law 
agents  practising  before  the  Sheriff  Court  of  Perthshire." 
No  one  is  put  upon  it  under  the  statute  merely  because  he  is 
qualified.      The  person  qualified  himself  takes  certain  steps. 
He  pays  a  fee  of  5s.,  and  exercises  his  right  to  subscribe  the 
roll.      He  delivers  a  note  of  his  place  of  business,  and  then 
is  entered  as  one  of  the  qualified  persons  who  is  '^  practising 
in  the  Sheriff  Court  of  Perthshire."       The  roll  shows  that 
both  Mr.  Japp  and  Mr.  Yeaman  have  done  these  things,  and 
their  signatures  appear  in  it  as  having  done  them,  and  they 
are  duly  entered  in  it  as  "  practising  in  the  Sheriff  Court  of 
Perthshire." 

It  appears  to  the  Sheriff-Substitute  that  not  only  are 
they  qualified  to  practise  in  any  Court  in  Scotland,  but  that 
they  are,  in  fact,  practising,  albeit  when  they  come  to  Court 
it  is  only  to  instruct  and  advise  with  anotlier  agent,  and  that 
they  do  not  actually  plead.  The  generality  of  the  statutory 
words — and  it  is  thought  the  generality  of  the  word  "  solici- 
tor "  in  the  disqualification — is  confirmed  by  the  words  of 
an  Act  passed  in  1866  anent  "  Procedure  before  Magistrates 
and  Justices  of  Peace  in  Scotland,"  19  &  20  Vict.  cap.  48. 
That  Act  (sec.  4)  enacts  that  when  "  any  .  .  .  procura- 
tor or  solicitor  "  has  been  elected  to  the  oflBce  of  magistrate 
or  Dean  of  Guild  of  any  burgh,  the  magistrates  of  which  are 
ex  officio  Justices  of  Peace  by  virtue  of  their  election  to  such 
offices,  he  shall,  so  long  as  he  holds  such  offices,  be  entitled 
to  act  as  a  Justice  of  the  Peace,  provided  he  intimates  to  the 
clerk  to  the  Justices  of  the  county  in  which  the  burgh  is 
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PiBTHSHiRB.    situated,  that  he  and  any  partner  whom  he  may  have  are  not 

ftS«t?Iilt?oDl   ^^  practise  before  any  Justice  of  Peace  Court  of  the  county 

Feb.  li^  1008.     ^Jiile  lie  holds  office,  "and  it  shall  not  be  lawful  for  him  or 

sheilflSTM.     ^^^^li  partner  thereafter  during  his  continuance  in  office  so  to 

practise."     It  was  well  said  that  the  partial  removal  of  the 

disqualification  in  favour  of  ex  officio  Justices,  and  only  of 

them,    makes    the    disqualification    more    thorough.        The 

Sheriff-Substitute  has  not  found  any  further  statute  on  the 

subject.       It  is  noteworthy  that  the  Law  Agents  Act,  1873, 

is  silent  on  the  matter.       Nor  can  he  find,  after  search,  any 

decision  in  the  Supreme  Court  bearing  on  the  subject,  and 

none  was  quoted. 

On  the  whole  matter,  and  not  without  regret,  the  Sheriff- 
Substitute  feels  obliged  to  reject  as  ground  for  voting  the 
oaths  tendered  which  were  sworn  before  Mr.  Japp  and  Mr. 
Yeaman.  He  is  not  entitled  in  law  to  ignore  the  disqualifi- 
cation, if  it  exists,  and  if  founded  on  by  the  other  party.  If 
the  Justice  of  the  Peace  was  disqualified,  then  the  oath  was 
not  sworn  in  terms  of  the  Bankruptcy  Act,  1856,  sec.  22. 
Mr.  Goudy  puts  the  question  in  a  note  on  p.  180  of  the  most 
recent  subject  of  his  work  on  Bankruptcy,  whether  a  seques- 
tration awarded  on  an  oatli  taken  before  a  Justice  of  Peace 
disqualified  under  the  Act  6  George  IV.  cap.  48,  sec.  27, 
would  be  null?  The  question  here  is  not  directly  involved, 
A  public  general  interest  might  intervene.  The  present 
question  is  that  of  covmting  votes  in  a  scrutiny.  The  fol- 
lowing votes  are  accordingly  to  be  rejected,  viz. : — George 
Gordon,  £55  Is.  2d.;  John  Grant,  £406  13s.  8d.  j  John 
Grant  (2),  £1  Is.  6d. ;  William  James  Smith,  £4  10s. ;  James 
Galloway,  £7  158.;  Albert  Ogilvy,  £4  15s.  7d. ;  J.  S. 
M'Murray  (a  vote  which  was  given  uri  on  other  grounds), 
£8  3s. ;  E.  Eddington,  18s. ;  John  Findlay  &  Co.,  £22  98.  3d. 
—total,  £511  7s.  3d. 

This  consideration  turns  the  majority.  It  makes  it 
unnecessary  to  consider,  among  others,  the  question  strenu- 
ously argued  whether  a  competitor,  being  a  Justice  of  Peace, 
can  act  as  .Justice  of  Peace  in  putting  on  oath  a  person  who 
is  to  vote  for  him.  •  That  question  was  decided  in  the  affir- 
mative by  the  late  Slieriff  Hamilton*  in  a  case  in  which  a 
competitor  was  canvassing  for  votes  and  acted  as  a  Justice  of 
the  Peace  in  the  cases  of  certain  creditors  from  whom  he 
obtained  votes.  The  Sheriff-Substitute  is  most  unwilling 
to  go  against  that  decision.  His  serious  doubt  about  it  does 
not  arise  from  his  considering  that  the  Justice  of  the  Peace 
taking  such  an  oath  is  acting  judicially.  The  Justice  of  the 
Peace  is  acting  ministerially  (see,  e.g.y  Miller,  2  Sh.Ct.Rep. 
129).  The  doubt  is  whether  he  can  use  his  public  office  for 
his  private  purpose.      It  is  right  to  note  that  Mr.  Logan,  in 
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his  careful  argument,  supported  Sheriff  Hamilton's  view  in  PuinraiEi. 

so  far  by  Sheriff  Glaseford  Bell's.      (Bennie's  Sequestration,  F»niob«i«iii 

3  S.LMag.  166.)      Kerr  v  Marguie  of  Ailsa,  U  D.  240,  and  TlTT 

26  Jurist,  525,  is  not  much  in  point.  T'^1 

For  competitor  John  Yeaman— Mesars.  Mitchbll  &  Logan. 

Perth. 
For    competitor    John     Little  —  Mesars.     R.     Maooeboob 

Mitchell  k  Ck).),  Perth. 


SHERIFF  <:OURT  OF    LANARKSHIRE. 

Edwin  Gorman,  Pursuer;  James  Winning,  Defender.     No.  98. 
Bankruptcy— Property   of  third  party  tmmixed  with    ^^»^^»'"- 
bankrupt's    effects— Reputed    ownership— Sale    by      ^JSiV 
possessor's     trustee     in     bankruptcy — Amount     of         — 
liability.— A  son's  bicycle  was  sold,  along  with  the 
father's    other    effects,   by  the    latter's   trustee    in 
bankruptcy,  without  notice  that  the  article  was  not 
the  father's  property.       Held,  in  an  action  by  the 
son  against  the  trustee  for  the  full  value  of  the 
bicycle,  that  the  trustee,  being  in  bona  fide,  was 
liable  in  only  the  price  it  fetched.      The  son  having 
given  no  notice  of  his  claim,  and  the  trustee  having 
made  no  tender,  neither  held  entitled  to  expenses. 
This  was  an  action   in  the   Small  Debt  Court  at 
Glasgow,   the  claim  and   circumstances   in   which  are 
shown  in  the  subjoined  judgment:  — 

Glasgow,  27th  September,  1906— The  Sheriff-Substitute,  ^ept^^iw*- 
having  heard  proof  and  parties'  procurators  and  considered  ^^'^^^^^^^' 
itxe  cause,  finds  (1)  that  the  estates  of  David  Gorman  were 
sequestrated  on  24th  March,  1906 ;  (2)  that  at  that  date  the 
coast  house  at  Lochgoilhead  belonging  to  the  bankrupt, 
together  with  its  contents  as  reputedly  belonging  to  the 
bankrupt,  passed  into  the  hands  of  his  trustee;  (3)  that  a 
bicycle  belonging  to  the  pursuer  was  in  the  said  house; 
(4)  that  he  did  not  remove  it  nor  intimate  to  the  defender 
that  it  was  his ;  (5)  that  upon  11^  May  the  contents  of  the 
said  house,  including  the  bicycle,  were  sold  by  order  of 
th^  defender  as  trustee,  the  bicycle  having  been  sold  for 
48.  6d. ;  (6)  that  the  defender  was  acting  in  bona  fide  in 
selling  the  said  bicycle ;  (7)  that  upon  7th  August  the  value 
of  the  said  bicycle,  assessed  at  £3,  was  claimed  by  the 
pursuer ;  (8)  that  the  defender  repudiated  this  claim  on  the 
ground,  inter  alia,  that  the  bicycle  did  not  belong  to  the 
pursuer;  (9)  that  the  defender  should  then  have  tendered 
to  the  pursuer  the  sum  of  48.  6d.,  being  the  amount  realised 
by  the  sale  of  the  bicycle,  and  that  he  did  not  do  so. 
Accordingly  decerns  for  the  sum  of  48.  6d.,  being  the  amount 
realised  for  the  said  bicycle,  and  finds  no  expenses  due  to  or 
by  either  party.  R.   Scott  Brown.        ^  j 
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Lanabebhiu. 

Oorman  « 
Winning. 

Sheriff  Bbowit. 


NoU. — ^This  was  a  claim  by  a  son  against  his  father's 
trustee  in  bankruptcy  for  £3,  being  the  value  of  a  bicycle 
belonging  to  the  pursuer,  which  was  sold  by  the  defender 
along  with  other  contents  of  the  bankrupt's  coast  house  at 
Lochgoilhead.  The  bicycle  was  left  lying  in  the  house  by 
the  pursuer  after  the  f aether's  sequestration,  and  after  he 
knew,  or  ought  to  have  known,  that  by  law  the  house  and 
its  contents,  as  reputedly  belonging  to  the  bankrupt,  had 
passed  into  the  hands  of  his  trustee,  to  be  dealt  with  accord- 
ing to  his  discretion.  The  defender  was  justified  in  assuming 
that  the  bicycle  belonged  to  the  bankrupt,  a«  all  the  requisites 
of  reputed  ownership  were  present,  viz.,  (1)  possession  by 
the  reputed  owner,  (2)  repute  of  ownership,  and  (3)  consent, 
express  or  implied,  of  the  true  owner.  The  fact  that  it  was 
in  the  bankrupt's  house  fulfilled  the  first  two  conditions,  and 
the  failure  of  the  pursuer  to  remove  it,  or  to  intimate  to 
the  defender  that  it  did  not  belong  to  the  bankrupt,  the 
third.  The  fact  of  sequestration,  which  was  known  to  him, 
should  have  led  him  to  separate  his  property  from  that  of 
the  bankrupt,  either  actually  or  constructively  by  intima- 
tion. The  defender,  being  in  bona  fide  when  he  thus  sold 
an  article  belonging  to  a  third  parly,  is  not  liable  for 
resulting  loss  (Erskine,  Institutes,  II.  1,  28).  But  he 
was  and  is  still  bound  to  pay  over  the  proceeds  of  the  sale 
to  the  true  owner.  As  he  did  not  do  so,  or  offer  to  do  so, 
prior  to  the  raising  of  this  action,  but  has  unsuccessfully 
resisted  the  whole  claim,  and  as  the  pursuer  has  failed  in  his 
main  contention,  I  award  no  expenses  to  either  party. 

R.  S.  B. 

For  pursuer— Mr.  A.  Whitson  (Messrs.  M'Clurk,  Nairmtth, 

Bkodtk,  k  Go. ),  Glasgow. 
For   defender — Mr.    David   Grawfobd   (Meesrs.   Philp   & 

Grawfobd),  Glasgow. 


No.  99.  Jean  Ann  Park,  Pursuer ;   Charles  Roberts, 

la..™h.«.  Defender. 

Park  V  Roberts.  _  .  ...  ^  ,-.,,,. 

—  Impruonment — Ahment — Arrears. — Held   that    it  was 

competent  for  a  woman  holding  a  decree  for  aliment 
of  her  illegitimate  child  to  enforce  by  imprisonment 
payment  of  arrears  of  the  aliment  due  prior  to 
the  date  of  the  decree. 

The  circumstances  of  this  application  are  sufficiently 
indicated  by  the  interlocutor  and  note  of  the  interim 
Sheriff-Substitute    (Scott    Brown),    which    were    as 
follows: — 
Bept28.ifl08.  Glasgow,  2?>th  September,  1906.— Having  heard  parties* 

Sheriff  browk.   procurators  on  the  objections  taken  by  the  defender's  agent 
to  the  application,  repels  the  objections. 

B.  Scott  Brown, 
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Note. — ^When  this  application  came  up  in  Court  two  lahaemhio. 
preliminary  objections  were  taken  on  behalf  of  the  defender,  PwkwEoberto. 
viz.: — (1)  That  the  sum  of  £2  2s.  inlying  expenses  in  the  s«pfc_a^MW- 
decree  was  not  a  sum  decerned  for  aliment  in  terms  of  8»»«'^ffB*o^» 
the  Civil  Imprisonment  Act,  1882;  and  (2)  that  the  sum 
decerned  for,  being  for  past  due  aliment  prior  to  the  decree, 
it  was  not  now  competent  to  imprison  in  respect  of  it.  The 
facts  of  the  case  are  as  follows :  — ^The  pursuer  was  delivered 
of  an  illegitimate  male  child  upon  7th  December,  1905,  of 
which  she  alleges  the  defender  is  the  father.  She  did  not 
raise  an  action  of  filiation  and  aliment  at  first,  but  instead 
instituted  proceedings  for  breach  of  promise  of  marriage. 
That  action  was  ultimately  settled  by  the  defender  allowing 
decree  to  pass  against  him  for  £100,  and  an  arrangement 
was  come  to  by  which  the  defender  agreed  to  pay  10s.  a 
month.  In  this  way,  the  sum  of  £1  10s.  6d.  was  paid,  but 
the  arrangement  was  subsequently  cancelled.  Upon  16th 
August,  1906,  the  pursuer,  having  raised  an  action  of  filiation 
and  aliment  against  the  defender,  obtained  decree  in  absence 
for  the  sums  of  £2  2s.  of  inlying  expenses  and  £8  per  annum 
for  seven  years  as  aliment  for  the  said  child,  together  with 
£3  168.  3d.  of  expenses.  Upon  3rd  September  a  charge  was 
given  under  the  said  decree  for  the  inlying  expenses,  the 
expenses  of  this  action,  and  three  quarters  of  aliment,  viz., 
the  sum  of  £6.  The  minute  for  warrant  to  imprison  followed 
upon  the  said  charge. 

Having  considered  the  legal  points  above  noted,  I  am 
of  opinion  that  neither  is  well  founded.  It  has  been  expressly 
held  that  "sums  decerned  for  aliment"  include  ^ inlying 
expenses  {Cheyne  v  M'Gungle,  22  D.  1490).  Upon  the 
second  point  I  should  not,  in  view  of  the  words  of  the  statute 
and  the  undoubted  recent  practice  in  this  and  other  Sheriff 
Courts,  have  felt  any  diffculty  but  for  the  citation  by  the 
defender's  aerent  of  two  cases  in  this  Court,  viz.,  Aitken  v 
Aitlen,  1887,  3  Sh.Ct.Rep.  246,  and  Machay  v  Maekay. 
1887,  3  Sh.Ct.Rep.  248.  While  these  cases  present  undoubted 
similarity  to  the  present,  they  had  each  peculiar  and 
differentiating  circumstances,  and  in  Aitken  v  Aitken^  in 
which  Mr.  Sheriff  Guthrie  was  judge,  the  judgment  was 
expressly  based  upon  the  idiosyncrasies  of  the  case.  But  to 
whatever  extent  these  judgments  may  have  been  in  point  at 
the  time  as  founding  a  precedent  in  this  Court,  I  am  satisfied 
that  since  the  case  of  Cain  v  MVoIm,  1892,  19  R.  813,  which 
was  followed  in  the  case  of  M^Phail  v  Manarie,  1896,  14 
Sh.Ct.Rep.  176,  a  sum  due  under  an  alimentary  decree  and 
decerned  for  in  that  decree  is  "a  sum  for  aliment"  within 
the  meaning  of  sec.  4  of  46  &  46  Vict.  cap.  42,  and,  as  such^ 
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Lavaubhibx.   renders  the  defender  liable  to  imprisonment  under  that  Act. 
Pwkr  Robert*.  J  accordingly  dismiss  the  preliminary  objections  taken. 
~  R.  S.  B. 

For  pursuer— Mr.  John  Btbwabt,  Glasgow. 

For  defender— Mr.  E.  Rosslyn  Mitchell,  Glasgow. 


No.  100     William  L.  Muir,  Pursuer;    Turnbull  &  Findlat, 
lahamshib..  Defenders. 

''"i'linduy?"  Agency— Undisclosed    principal— Agent    known   to    he 

such. — Circumstances  in  which  it  was  held  (rev. 
Sheriff-Substitute)  that  law  agents,  who  had 
accepted  on  behalf  of  "our  clients"  (undisclosed 
and  unknown  to  the  offerer)  a  builder's  offer  for  the 
erection  of  certain  subjects,  incurred  no  personal 
liability.  Opinion,  that  one  who  contracts  as  an 
agent,  at  least,  or  especially  where  it  is  his  known 
business  to  act  as  an  agent,  is  not  liable,  apart  from 
usage,  merely  because  he  does  not  in  the  contract, 
or  at  the  time  of  the  contract,  disclose  his  prin- 
cipal's name. 
Arbitration — Building  contract — Architecfs  certificate 
for  instalments  as  distinguished  from  award. — 
Observations  on  the  effect  to  be  given  to  an  archi- 
tect's certificate  for  payment  of  an  instalment  under 
a  building  contract  which  bore  that  the  work  was 
to  be  done  to  the  entire  satisfaction  of  the  architect, 
and  that  any  dispute  arising  connected  with  the 
contract  should  be  referred  to  him,  his  decision  to 
be  final  and  binding  on  both  parties  without 
appeal. 

The  facts  are  fully  set  forth  in  the  notes  to  the 
interlocutors  of  the  Sheriff-Substitute  (Balfottk)  and 
the  Sheriff  (Guthrie).     The  interlocutor  of  the  Sheriff- 
Substitute  was  as  follows :  — 
M«yjt_i««.  Glasgow,  9th  May,  1906. — ^Having  heard  parties'  pro- 

sheriffBALPocE.  curators,  A:c.,  repels  the  defences  as  irrelevant,  and  decerns 
against  the  defenders  in  terms  of  the  prayer  of  the  petition ; 
finds  them  liable  to  tEe  pursuer  in  expenses,  &c. 

D.  D.  Balfour. 

Note. — ^The  pursuer  bound  himself  by  letters  which  are 
in  process  to  erect  a  double  cottage  at  G  iff  nock  for  the  sum 
of  £693,  and  by  the  contract  it  was  provided  that  the  work 
was  to  be  done  in  accordance  with  the  detailed  schedules 
prepared  by  the  architect  (Andrew  J.  Riddell)  and  to  his 
entire  satisfaction,  and  that  in  the  event  of  any  dispute 
arising  connected  with  the  contract  the  same  was  referred 
to  Mr.  Riddell,  whose  decision  was  to  be  final  and  binding 
on  both  parties  without  appeal.  The  work  was  proceeded 
with,  and  certificates  were  granted  by  the  architect  to  the 
f^mount  of  £480,   and  thereafter  on   9th  June,   1905,   the 
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architect  granted  a  further  certificate  for  £150,  being  the  hLKAMmiuL 
third  instalment  under  the  contract,  and  the  present  action  ^"ifUJSJJJ'"" 
is  raised  for  that  sum  of  £160.  MaylTiwe. 

The  first  question  which  is  in  dispute  between  the  parties  BherurilLioui. 
is  as  to  whether  the  defenders,  who  are  writers  in  Glasgow, 
.  are  personally  liable  under  the  contract.  By  their  letter  of 
4th  October,  1904,  they  state  that  they  are  instructed  by 
their  clients  to  accept  of  the  pursuer's  offer,  but  tiiey  do  not 
state  who  their  clients  are,  and  I  apprehend  that  the  law  on 
the  subject  is,  that  if  one  of  the  contracting  parties,  whether 
he  is  a  lawyer  or  not,  makes  a  contract  in  his  own  name 
without  disclosing  his  principal  he  is  personally  bound 
under  the  contract.  The  person  to  whom  credit  was  given 
in  this  case  was  the  defenders,  because  the  pursuer  knew  no 
other  person  but  them,  and  it  is  not  sufficient  for  the 
defenders  to  say  that  the  pursuer  should  have  called  upon 
them  to  name  their  principals,  in  which  case  they  would 
have  named  them.  It  was  the  defenders'  duty  to  disclose 
their  principals  if  they  desired  to  be  free  of  liability.  I 
refer  on  this  subject  to  Bell's  Principles,  sec.  224a; 
Smith's  Mercantile  Law  (9th  edition),  page  139  ;  and  Addison 
on  Contracts,  page  326.  The  defenders  aver  in  their 
defences  that  their  clients  were  the  Reversion  Agency  and 
Trust,  Limited,  and  that  this  was  known,  or  ought  to  have 
been  known,  to  the  pursuer;  but  it  was  not  maintained  at 
the  bar  that  the  pursuer  knew  who  the  defenders'  clients 
were. 

The  next  question  is  whether  decree  should  be  given 
against  the  defenders  de  piano  on  the  strength  of  the  archi- 
tect's certificate,  or  whether  proof  should  be  allowed  of  the 
defenders'  averments  in  the  third  article  of  the  defences. 
I  am  of  opinion  that  no  inquiry  is  necessary,  that  the 
architect  was  entitled  to  grant  the  certificate,  and  that  the 
defenders  are  bound  by  it.  I  refer  to  the  case  of  Chapman 
cfe  San  V  Edinburgh  Prison  Board,  6  D.  1288,  where  it  was 
held  that  a  clause  in  a  contract  (which  was  not  so  strong  as 
the  clause  in  the  present  contract)  was  a  valid  reference  to 
the  party  named,  and  excluded  proof  as  to  the  sufficiency  of 
the  work.  In  this  case  not  only  is  it  provided  that  the 
work  is  to  be  done  in  accordance  with  the  architect's  schedule 
and  to  his  entire  satisfaction,  but  the  architect  is  appointed 
the  arbiter,  whose  decision  is  to  be  final  on  any  dispute 
arising  under  the  contract.  The  averments  in  the  third 
article  of  the  defences  appear  to  me  to  be  irrelevant.  One 
statement  is  that  the  property  was  to  be  ready  for  occupancy 
on  30th  April,  1906,  and  that  the  pursuer  continued  to 
work  at  the  cottage  until  August,  1906.  It  is  said  that 
the  architect  was  fully  aware  that  the  pursuer  had 
bound    himself    to    finish    the    property    at    30th    April,     ^  j 
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Lavaauhiri.    1905,     and     that     it     was     well     known     to     the  pursuer 

^"iTIiSiSr^  ^^^     *^®    architect     that     the     pursuer     was     in     breach 
MayTiwe.     ^^  *'^®  contract  at  the  time  the  certificate  was  granted  on 

Sheriff  bIlvous.  ^^^  June,  1905,  and  that  at  that  date  the  architect  had  no 
authority  to  grant  the  certificate.  I  do  not  see  the  relevancy 
of  these  averments,  because  it  is  clear  that  if  the  work 
certified  by  the  architect  was  actually  done  by  9th  June, 
1905,  the  architect  had  a  right  to  grant  the  certificate. 
Moreover,  the  defenders  allege  that  they  have  sustained  loss 
by  the  pursuer's  breach  of  contract  to  the  extent  of  £230, 
for  which  they  reserve  their  claim,  but,  in  the  meantime,  the 
pursuer  has  done  work  for  them  to  the  extent  of  £150  conform 
to  the  architect's  certificate,  and  the  defenders  must  pay 
that  amount  and  proceed  to  vindicate  their  claim,  if  so 
advised,  for  their  loss  and  damage.  D.  D.  B. 

The   defenders   appealed   to   the    SherifE-Principal 
(Guthrie),     whose    interlocutor    and    note    were    as 
follows :  — 
JU17M.1908.  Glasgow,  26th  July,  1906.— Having  heard  parties'  pro- 

sheriffGuTBRiB.  curators  in  the  appeal,  ifec,  recalls  the  interlocutor  of  9th 
May  last ;  finds  that  the  pursuer  has  not  stated  facts  and 
circumstances  relevant  and  sufficient  to  support  the  petition  ; 
therefore  dismisses  the  petition,  and  decerns ;  finds  the 
pursuer  liable  to  the  defenders  in  expenses,  kc. 

W.    GUTHRIB. 

Note, — ^The  action  has  been  decided  by  the  Sheriff- 
Substitute  upon  the  merits  without  proof;  but  the  parties 
have  not  renounced  probation,  and  I  have  hesitated  whether 
to  follow  the  same  course,  assuming  that  probation  has  been 
renounced.  But  it  seems  better,  and  may  perhaps  result  in 
a  final  decision  of  the  question  here  or  elsewhere,  if  I  deal 
with  the  argument  as  if  the  debate  had  been,  as  it  really  was, 
on  relevancy  only. 

The  pursuer,  a  builder,  claims  payment  from  a  firm  of 
law  agents  of  a  sum  said  to  be  due  on  a  building  contract, 
and  his  claim  rests  on  schedules  and  an  accepted  offer.  The 
pursuer's  offer  was  accepted  by  the  defenders,  who  are  the 
owners'  law  agents,  in  a  letter  in  which  they  say,  '*  We  are 
instructed  by  our  clients  to  accept  of  your  offer  of  28th.*' 
This  acceptance  was  qualified  by  some  conditions  which 
were  adjusted  by  the  pursuer  and  defenders,  as  shown  by 
subsequent  letters,  to  which  both  parties  refer  in  their  plead- 
ings. It  is  said  now  that  the  defenders'  clients  were  the 
Reversion  Agency  and  Trust,  Limited,  and  the  pursuer's 
position  is,  in  short,  that,  as  the  defenders  contracted 
for  principals  without  naming  them,  they  are  themselves 
liable. 

The   learned  Sheriff-Substitute  has  held  that  this  bare 
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fact  as  it  appears  on  the  pleadings  and  letters  is  enough  to  Ti<>»i^»MH 
impose  liability  on  the  defenders,  and  he  refers  to  BelFs  ^'"jffjjjjfy^ 
Principles,  sec.  224a;  Smith's  Mercantile  Law,  and  Lord  jniy"57i908. 
MTiaren's  and  Mr.  J.  A.  Dixon's  notes  in  Bell's  Com-  BheriffGOTHma. 
mentaries.  I  thini  that  the  editor  of  Bell's  Principles  in 
the  passage  referred  to  has  gone  wrong,  and  has  stated  what 
very  often  happens  where  the  principal  is  not  disclosed, 
rather  than  what  is  truly  the  rule  of  law,  and  that  this  error 
becomes  apparent  on  perusing  the  cases  referred  to  in  the 
same  book  at  sec.  219,  note  (m).  Subject  to  the  general 
rule  that  the  intention  of  parties  determines  whether  an 
agent  is  liable  on  a  contract  made  by  him  for  a  principal, 
the  true  rule  of  construction  of  evidence  is,  as  I  understand, 
that  one  who  contracts  as  an  agent,  at  least,  or  especially 
when  it  is  his  known  business  to  act  as  an  agent,  is  not 
liable  merely  because  he  does  not  in  the  contract  of  at  the 
time  of  the  contract  disclose  his  principal's  name.  In  order 
to  his  being  personally  liable  there  must  be  words  in  the 
contract  directly  or  by  implication  making  him  a  party  to 
the  contract,  or,  as  in  the  case  of  brokers,  a  custom  of  trade 
to  that  effect.  Or  the  same  result  may  follow  from  defect 
of  authority,  for  he  is  held  to  warrant  his  authority  to  con- 
tract for  his  principal.  Or  it  may  be  some  other  specialty 
will,  as  in  the  case  of  bills  of  exchange,  create  an  exception 
to  the  rule.  This  appears  clearly  from  the  fact  that  in  the 
cases  as  to  brokers  referred  to  under  sec.  219  of  Bell's 
Principles  it  was  necessary  to  establish  a  custom  in  order 
to  fix  brokers,  selling  on  account  of  an  owner  not  named, 
with  personal  responsibility,  as  well  as  from  the  dicta  of 
the  judges  in  these  cases,  such  as  Gadd  v  Houghton  and 
the  others;  see  also  2  Smith's  Leading  Cases,  386,  &c.  In 
Pike  V  Onglcy  the  principle  is  thus  stated  by  Lord  Esher 
(18  Q.B.D.  712),  ''In  this  case  the  defendants  are  clearly 
not  liable  upon  the  contract  itself;  they  were  selling  as 
agents  for  an  owner  (not  named),  and  in  the  absence  of  trade 
usage  no  liability  would  attach  to  them." 

In  this  case  the  defenders  distinctly  announced  that  they 
acted  for  a  client,  and  it  is,  of  course,  part  of  the  usual 
work  and  business  of  writers  or  law  agents  to  incur  obliga- 
tions for  clients,  just  as  it  is  of  the  mercantile  brokers  whose 
liability  was  in  question  in  so  many  of  the  cases  already 
referred  to.  It  is,  perhaps,  because  this  is  so  well  under- 
stood that  few  cases  like  the  present  one  are  reported. 
Bores  v  Home  <k  Rose,  1842,  4  D.  673,  affords  an  illustra- 
tion of  the  principle.  The  lawyers  there  were  held  to  have 
incurred  personal  liability  by  a  letter  offering  on  behalf  of 
an  unnamed  friend  of  the  debtor  to  pay  a  sum  to  stay  a 
caption;  but  the  decision  was  based  upon  the  peculiar  cir- 
cumstances,  and   the   general   principle   is    implied   in   the 
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LAVAuniu.    opinions  of  the  judges,  and  most  clearly  in  that  of  the  first 

^"knndS?""  Lord  Moncreiflf,  a  high  authority. 
JuiyUTiwew  No  circumstances  are  stated  from  which  it  can  be  inferred 

sheriffGuTH&n.  that  the  defenders  intended  to  make  themselves,  or  that 
warranted  the  pursuer  in  believing  them  to  be,  parties  to  the 
contract.  The  pursuer  does  not  allege  that  he  asked  who  was 
the  principal,  or  that  the  defenders  had  no  principal,  or  only 
an  insolvent  principal,  or  that  they  refused  or  delayed  to  dis- 
close their  client. 

This  is  enough  to  dispose  of  the  question  of  relevancy 
80  far  as  the  action  is  laid  against  the  defenders,  and  it  is 
unnecessary  to  deal  with  the  other  point  decided  by  the 
learned  Sheriff-Substitute.  I  shall  only  say  with  regard  to 
it  that  I  should  have  great  difficulty  in  holding  that  the 
certificate  upon  which  the  pursuer  here  founds  is  in  any  proper 
sense  an  award  by  the  architect  \mder  the  reference  clause 
in  the  building  contract.  It  seems  to  be  merely  a  certificate 
for  an  interim  payment,  intended  to  inform  the  employer 
how  much  he  could  safely  pay.  Such  certificates  proceed 
upon  the  architect's  or  measurer's  personal  or  ex  parte 
inspection  of  the  work,  and  although  they  are  almost  always 
acted  upon,  I  apprehend  that,  as  both  parties  are  not  heard, 
either  the  employer  or  the  contractor  is  entitled  to  object 
to  them,  and  there  is  no  finality  about  them,  if  objections 
are  taken,  till  the  matter  has  been  taken  back  by  the  archi- 
tect as  arbiter,  and  decided  after  hearing  parties.  The 
case  referred  to  by  Sheriff  Balfour  (Chapman  v  Edinburgh 
Prison  Board)  was  a  case  where  the  reference  clause  came 
into  operation,  as  I  think  it  does  not  here.  But  while  I 
make  these  suggestions  for  the  consideration  of  the  parties, 
I  reserve  my  opinion  as  to  this  part  of  the  case. 

W.  G. 
For  parsuer— Mr.  Alexandek  M*Leknan,  Glasgow. 
For  defenders— Mr.  William  Findlay  (Messrs.  Tubkbull  ft 
Findlay),  Glasgow. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

No.  101.  James  Middleton,  Pursuer;   Bobebt  Babsjon, 

AuMUNBHiBB.  Defender, 

^bJSJSS"  "  Prescription  —  Triennial     prescription  —  "  Mercliant's 

—  account " — Subsequent  continuous  course  of  dealing, 

— Circumstances  in  which  a  farmer's  claim  for  the 
price  of  milk  supplied  seven  years  before  was 
remitted  for  proof  by  the  pursuer's  writ  or  oath, 
although  the  parties  had  settled  fortnightly  for 
supplies  made  continuously  throughout  the  seven 
years. 

In  this  action  the  pursuer  sued  for  payment  of 
(1)    £19   14s.  for  milk   supplied   in  June,   1899,   and 
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Sheriff 
Crawford. 


(2)  £»  198.  3d.  for  milk  supplied  in  the  month  of  May,  abrbdmnshie* 
1905,  less  £5  paid  to  account  in  June,  1906.  The 
defender  pleaded  quoad  the  first  item  that  it  could  be 
proved  only  by  the  pui-suer's  writ  or  oath.  The 
Sheriff-Substitute  (Begg),  in  respect  the  defender 
admitted  that  he  was  continuously  supplied  by  the 
pursuer  with  milk  between  January,  1898,  and  May, 
1905,  repelled  the  defender's  first  plea  in  law,  and 
allowed  him  a  proof  habiii  modo  of  his  averment  of 
payment  of  the  said  sum  of  £19  14s.  On  an  appeal 
the  Sheriff  (C?rawfoed)  recalled,  and  issued  the  follow- 
ing interlocutor  and  note,  which  fully  explain  the  facts 
of  the  case: — 

Abbrdeen,  10^^  February y  1906. — Having  considered  the 
cause,  sustains  the  appeal;  recalls  the  interlocutor  appealed 
against ;  sustains  the  defender's  first  plea  in  law ;  finds  that 
the  pursuer's  claim  for  the  price  of  milk  supplied  in  June, 
1899,  amounting  to  £19  lis.,  is  subject  to  the  triennial 
prescription,  and  can  be  proved  only  by  the  pursuer's  writ 
or  oath,  and  remits  to  the  Sheriff -Substitute  to  proceed; 
finds  the  defender  entitled  to  the  expenses  of  the  appeal. 

D.  Crawford. 

Note. — ^This  is  an  action  for  £24  138.  3d.  That  sum 
consists  of  two  items  contained  in  an  account  rendered  by 
the  pursuer  in  1905 — the  first  item  being  £19  Hs.  for  milk 
supplied  in  June,  1899,  and  the  second,  £9  19s.  2Jd.,  for 
milk  supplied  in  May,  1905— in  all,  £29  13s.  2Jd.,  less  £5 
paid  in  June,  1905.  With  regard  to  the  first  item,  which 
the  defender  on  record  says  he  has  paid,  the  Sheriff-Substitute 
has  held  that  he  can  instruct  payment  only  by  writ  or 
oath  of  the  pursuer.  The  pursuer  had  previously  lodged,  by 
order  of  the  Court,  an  account  or  statement  of  the  milk 
supplied  by  him  to  the  defender  from  January,  1898,  to 
May,  1905.  It  appears  from  that  statement  that  every 
month  during  that  period  a  considerable  quantity  of  milk 
was  supplied,  to  the  value,  on  an  average,  of  £35  to  £40,  the 
total  value  amounting  to  about  £3400.  The  statement  is 
accompanied  by  a  minute  which  shows  the  course  of  deal- 
ing. The  accounts  were  settled  fortnightly.  But  the 
pursuer  states  that  the  accounts  for  May,  1898,  and  the 
first  seventeen  days  of  June  were  not  paid  at  the  time,  and 
that  he  granted  the  defender  indulgence  for  them,  and 
continued,  at  the  defender's  request,  to  supply  him  with  milk, 
the  settlements  continuing  to  be  made  fortnightly.  The 
amount  due  for  May,  1898,  together  with  some  subsequent 
arrears  which  were  incurred,  has  now  been  paid,  apparently 
by   bills,   and   the   accounts   referring   to   them   have  been 
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ABUDUHBHiEi.  Settled,  and  were  settled  prior  to  the  raising  of  this  action. 
"*B^"*     The  pursuer  now  seeks  to  go  back  to  June,  1898,  and  pick 
Feb.  w^iflod     ^ut  an  item  of  £19  out  of  a  total  of  £3400,  and  avers  that 
^jsheriff        it  has  not  been  paid,  although  all   the  subsequent   trans- 
actions have  been  paid,   for  the  most  part  by  fortnightly 
settlements.       The  Sheriff-Substitute  has  apparently  taken 
the  view  that  the  item  in  dispute  is  saved  from  the  triennial 
prescription  by  the  subsequent  continuous  course  of  dealing, 
and,  as  the  supply  of  the  milk  is  not  disputed,   that  the 
pursuer  has  sufficiently  proved  resting-owing,  unless  payment 
is  instructed  by  his  writ  or  oath. 

With  that  view  I  am  unable  to  concur.       In  the  first 
place,  I  think  that  the  triennial  prescription  is  applicable 
to  dealings  of  this  kind.       The  judges  have  more  than  once 
said  that  the  word  '^  merchants  "  in  the  statute  means  shop- 
keepers.     That  was  to  exclude  large  merchants  in  a  modern 
sense.       As  the  Lord  President  said  in  Laing  da  Irving  v 
Anderson,  10  Macph.  74,  "The  statute  extends  to  supplies 
made  by  shopkeepers  to  a  large  extent,  and  that  not  only  to 
consumers,   but  it  may  be  to  smaller  dealers  in  the  same 
goods.''     The  pursuer  here  is  a  farmer,  and  not  a  shopkeeper, 
but  I  cannot  doubt  that  the  dealings  between  these  parties 
are  of  a  kind  to  which  the  Act  was  intended  to  apply.     Now, 
there  was  no  current  account  between  these  parties,  but  a 
series  of  short  accounts  settled  fortnightly.      When  a  course 
of  dealing  is  so  continued  for  a  number  of  years  I  cannot 
imagine  an3rthing  more  unjust  than  that  a  seller  should  be 
allowed  to  turn  round  and  say  that  an  item  several  years 
back  has  not  been  paid,  and  that  he  should  succeed  unless 
the  buyer  can  either  produce  a  receipt  or  prove  payment 
by  the  seller's  oath.       Take  the  case  of  a  man   who  has 
dealt  with  the  same  tailor  or,  it  may  be,  the  same  butcher 
for  thirty  years.      He  pays  his  accounts  periodically — in  the 
one  case  half-yearly,  in  the  other  case  monthly.       In  the 
case  of  the  tailor  he  keeps  his  receipts  for  years ;  but  during 
that  period  he  changes  his  residence  more  than  once.       Is 
the  tailor  to  be  allowed  to  say,  "  I  made  you  a  suit  of  clothes 
thirty  years  ago,  and  if  you  say  that  you  paid  it  you  must 
either  produce  your  receipt  or  refer  it  to  my  oath  "  f      It 
appears  to  me  that  the  burden  of  proof  is  the  other  way,  and 
the  true  principle  is  laid  down  in  the  case  of  Beck  v  Lear- 
month,   30th   Nov.,    1831,    10   S.    81.       Where  there   is   a 
continuous   course  of  dealing   (and  in   that  case  that  was 
assumed,  although  the  transactions  were  only  two  in  number), 
if  a  claim  is  made  based  upon  an  earlier  transaction,  and 
a  subsequent  transaction  has  been  specially — ^that  is  to  say, 
specifically — ^paid  and  settled,  the  subsequent  transaction  dis- 
appears from  the  account,  and  cannot  be  founded  on  by  the 
pursuer  to  the  effect  of  eliding  prescription. 
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Sheriff 

.  GSAWrOHD. 


There  remains  one  small  point  to  which  I  may  refer,  aibsauiibbiss. 
though  it  was  not  founded  on  at  the  debate.  In  June,  1905, 
the  defender  paid  £5,  there  being  then  claimed  against  him 
the  sum  of  £19,  now  disputed,  and  the  sum  of  £9  for  supplies 
in  May,  1905.  He  imputes  the  payment  to  the  latter,  and 
I  do  not  know  that  that  has  been  questioned ;  but  to  prevent 
confusion,  whatever  the  effect  might  otherwise  be,  I  think 
he  was  and  is  entitled  so  to  impute  it,  because  his  position 
was  that  he  admitted  the  later  debt  and  denied  the 
subsistence  of  the  earlier.  D.  C. 

For  pursuer— Mr.  John  Murray,  Aberdeen. 

For  defender — Mr.   A.  G.   Morrison  (for  Mr.   Arthur  S. 
Tawse),  Aberdeen. 


No.  102. 

AaOTLLBBiaB. 

Maclntyre  v 
Corson  sOo. 


SHERIFF   COURT  OF  ARGYLLSHIRE. 

Duncan  MacIntyre,  Pursuer;  Thomas  Coeson  &  Co., 

Defenders, 

Reparation — Unauthorised  sale  under  mistake — Live 
stock  in  transit  carried  in  same  train  with  consign- 
ments  to  auction  mart — Amount  of  damages. — Some 
lambs  in  transit  to  their  purchaser's  abode  by  rail 
and  steamer  were  penned  by  the  railway  company  at 
their  yard,  pending  instructions  as  to  further  trans- 
mission. Auctioneers,  whose  consignments  for  sale 
were  usually  penned  there,  assumed  the  lambs  to  be 
for  sale,  and,  after  protest  by  the  railway  company, 
took  them  away  and  sold  them,  and,  when  the 
mistake  was  discovered,  tendered  neither  the  lambs 
nor  their  full  value  to  their  owner.  Held  (rev. 
Sheriff-Substitute)  that  they  were  liable  in  damages 
for  having  sold  them  without  authority,  and,  upon 
failure  in  restitution,  that  the  owner  was  entitled 
to  the  price  at  which  he  had  just  bought  them 
plus  a  trade  profit,  and  to  expenses. 

The  following  interlocutors  of  the  Sheriff-Substitute 
(MacLachlan)  and  the  Sheriff-Principal  (M'Clure) 
sufficiently  explain  the  case: — 

Oban,  2Zrd  July,  1906. — The  Sheriff-Substitute,  having  juiy  23,1906. 
heard  parties*  procurators  and  considered  the  closed  record 
with  the  proof  and  productions,  finds  that  twenty-two  cross 
lambs  belonging  to  the  pursuer  were  on  16th  August,  1905, 
forwarded  to  Oban  from  Taynuilt  by  railway,  and  unloaded 
at  a  loading  bank  in  Oban  belonging  to  the  Callander  and 
Oban  Railway  Company,  which  is  used  by  them  specially  for 
live  stock  intended  for  the  defenders'  auction  mart,  and  were 
there  delivered  to  the  defenders,  who  took  them  to  their 
said  auction  mart  and  sold  them  at  the  price  of  <£17  14s.  9d., 
which  sum  they  have  consigned  in  the  hands  of  the  clerk  of 
Court;  finds  that  the  defenders  acted  in  good  faith,  and 
carried  out  the  sale  of  the  said  lambs  in  the  bona  fide  belief 
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AioTLMHM,  that  they  were  sent  to  them  for  the  purpose  of  sale,  and  are 
XnJS^fc^.  ^^^  liable  to  the  pursuer  in  more  than  the  price  which  they 
July  fflTiflOfc  received,  and  have  consigned  as  aforesaid ;  therefore  assoilzies 
Sheriff  the  defenders  from  the  conclusions  of  the  action:  finds  the 
pursuer  liable  in  the  expenses  of  process,  &c. 

C.  H.  MacLaghlan. 
Note. — Some   lambs   which   the   pursuer  had   bought  at 
Taynuilt  on  14th  August  last  were  next  day  trucked  there, 
with  a  view  to  being  sent  on  to  Fort-William  by  Oban,  but 
when  they  arrived  in  Oban,  instead  of  being  put  on  board 
the  steamer  for  Fort-William,  they  were  by  some  mistake 
handed  over  to  the  defenders  and  taken  to   their  auction 
mart  and  sold  by  them,  they  having  that  day  a  special  sale 
of  stock,  and,  as  a  great  number  of  sheep  and  lambs  were 
being  sent  to  them  for  sale,  it  was  assumed  that  the  lambs 
in   question    were    also    intended    for  the  sale,   and  were 
accordingly  delivered  to  the  defenders.       In  these  circum- 
stances, whatever  mistake  was  committed,  I  am  unable  to 
hold  that  it  was  the  defenders'  mistake,  or  one  for  which 
they  are  liable,  and  as  there  are  no  other  parties  sued  in 
this  action,   I  think  it  is  unnecessary  to  proceed  further. 
However,  as  it  is  in  evidence  that  the  address  of  the  con- 
signee does  not  necessarily  mean  the  destination  of  the  lambs, 
and  the  railway  company  do  not  undertake  the  transfer  of 
stock  to  the  steamers  unless  they  get  special  instructions, 
and  when  they  get  no  such   instructions  they  expect   the 
owner,  or  some  one  on  his  behalf,  to  meet  the  animals  in 
Oban,  and  take  them  to  the  steamer,   I  think  the  person 
responsible  for  the  mistake  is  the  pursuer  himself,  or  who- 
ever sent  off  the  lambs  from  Taynuilt  on  his  behalf,  with- 
out making  any  arrangements  for  their  being  conveyed  on 
board  the  Fort-William  steamer  on  their  arrival  in  Oban. 

C.  H,  M. 


s«pt_i9,ifl06.  Oban,  I9th  September,  1906. — ^The  Sheriff,  having  con- 

BheriffM'OLUEi  sidcred  the  whole  cause  along  with  the  reclaiming  petition 
and  answers,  sustains  the  appeal;  recalls  the  interlocutor  of 
the  Sheriff-Substitute,  dated  23rd  July,  1906,  and  decerns; 
finds  in  fact  (1),  that  the  pursuer  upon  14th  August,  1905, 
purchased  22  cross-bred  lambs  for  the  sum  of  £20  18s. 
at  an  auction  sale  at  Taynuilt,  conducted  by  Angus  Cameron, 
auctioneer,  Fort-William ;  (2)  that  the  said  lambs  were  upon 
15th  August,  by  arrangement  between  the  pursuer  and  the 
said  Angus  Cameron,  consigned  by  the  latter  from  Tay- 
nuilt to  Oban  by  the  Callander  and  Oban  Railway  Company, 
under  a  consignment  note  (No.  12  of  process)  bearing  the 
name  of  the  said  Angus  Cameron  as  consignee;  (3)  that 
upon   arrival   at   Oban,    no   proper   provision   having   been 
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made  or  instructions  given  by  the  sender  for  shipment  of  amtimhim. 
the  said  lambs  to  Fort-William,  which  was  their  intended  Jjjjjj^j^ 
destination,  they  were  transferred  by  the  servants  of  the  g^ptTJ^jgoo. 
said  railway  company  from  the  truck  which  had  conveyed  sbcriffTTcLnEB. 
them  to  Oban  into  a  pen  upon  the  said  company's  loading 
bank  adjacent  to  the  defenders'  auction  mart,  pending  their 
being  claimed  by  or  on  behalf  of  the  said  consignee,  or 
instructions  being  received  for  their  further  disposal ;  (4) 
that  the  lambs  were  thereafter  on  said  15th  August  removed 
by  the  defenders'  servants,  acting  upon  the  defenders'  orders, 
from  the  said  pen  into  the  sale  ring  of  the  defenders'  said 
auction  mart,  and  were  there  sold  for  the  sum  of  £17  14s.  9d., 
and  delivery  of  them  given  to  the  purchaser;  (5)  that  the 
defenders  in  thus  selling  the  lambs  acted  under  a  mis- 
apprehension, and  without  lawful  authority  or  instructions 
of  any  kind,  and  caused  thereby  loss  and  damage  to  the 
pursuer ;  (6)  that  the  defenders  are  unable  and  do  not  offer 
to  restore  the  said  lambs  to  the  pursuer,  and  that  the  value 
of  the  lambs  thus  sold  by  the  defenders  was,  on  said  15th 
August,  £20  18b.,  and  the  probable  profit  upon  them,  of 
which  the  pursuer  has  been  deprived,  is  reasonably  esti- 
mated at  £3  2s.  8d.,  these  two  sums  together  being 
£24  Os.  8d. :  Finds  in  law  that  the  defenders  are  liable  in 
damages  to  the  pursuer,  and  assesses  the  same  at  the  sum 
of  £24  Os.  8d. ;  therefore  grants  decree  for  the  sum  of 
£24  Os.  8d.,  and  authorises  the  pursuer  to  uplift  the  money 
consigned,  to  be  applied  pro  tanto  in  implement  of  the  said 
decree;  finds  the  defenders  liable  to  the  pursuer  in  the 
expenses  of  the  action,  &c.  Albx.  L.  M'Clurb. 

Note, — I  regret  that  I  am  unable  to  agree  with  the  judg- 
ment of  the  Sheriff-Substitute.  The  salient  facts  of  the 
case  are  these — ^On  14th  August,  1905,  the  pursuer,  who 
carries  on  the  business  of  a  butcher  at  Fort-William,  bought 
22  cross-bred  lambs  at  an  auction  sale  at  Taynuilt.  The 
purchase  price  overhead  was  £20  18s.,  and  the  lambs  were 
bought  to  be  killed  and  sold  as  butcher  meat  at  Fort- William. 
The  pursuer  on  the  same  day  endeavoured,  but  failed,  to  get 
railway  carriage  for  ITis  lambs  from  Taynuilt  to  Oban,  for 
shipment  to  Fort-William.  He  therefore  arranged  with 
the  auctioneer,  Angus  Cameron,  who  has  a  business  estab- 
lishment at  Fort- William,  as  well  as  at  Taynuilt,  that  the 
latter,  as  a  favour  merely,  should  see  to  the  stock  being  put 
in  a  truck  for  Oban  on  the  following  day.  On  15th  August, 
accordingly,  the  lambs  (and  six  blackfaced  ewes  also  bound 
for  Fort- William)  were  trucked  by  John  Kennedy,  Cameron's 
shepherd,  and  despatched  to  Oban.  The  consignment  note 
applicable  to  both  lots  bore  to  be  for  carriage  from  Taynuilt 
to  Oban,  the  sender  was  stated  to  be  "  Cameron,  Ichrachan," 
and  the  consignee  "Cameron,  Fort-William/'  these [^g^n^^^H^oOQlc 
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aeotluhirb.    each  case  the  name  and  address  of  the  auctioneer  who  under- 

Ooraon'I'oo.    *^^^  *^  foFward.       Two  declarations  in  terms  of  the  Sheep 

septwTiwa    ^ipP^^g  (Scotland)  Order,  1905,  applicable  to  the  separate 

sheriffTTcLUM.  lots,    accompanied   the   consignment.       The   declaration   as 

regards  the  six  ewes  stated  that  they  had  been  duly  dipped, 

and  that  the  declarant  (the  same  Angus  Cameron  who  had 

been  owner)  was  to  remove  them  from  Taynuilt  "to  the 

market,    fair,    or  sale    yard    at   Fort-William."     A    similar 

declaration   respecting   the   lambs   was   signed   by   Malcolm 

M'Gregor  (the  selling  owner  of  the  lambs  at  Taynuilt  auction), 

but  in  this  instance  the  destination  was  not  filled  in.       The 

railway  truck  in  which  the  stock  was  conveyed  to  Oban  bore 

the  name  "  Cameron." 

On  15th  August  Messrs.  Thomas  Corson  6l  Co.,  auctioneers, 
Oban,  held  a  sale  of  stock  similar  to  this  consignment  in  their 
premises  adjoining  the  railway  station,  and  a  number  of 
trucks  in  the  train  conveying  the  pursuer's  lambs  contained 
stock  for  that  sale.  It  would  have  been  in  accordance  with 
practice,  and  certainly  a  proper  precaution,  that  the  pursuer, 
or  Cameron  on  his  behalf,  should  have  made  arrangements 
for  the  lambs  being  detrained  on  arrival  at  Oban  and  duly 
shipped  for  Fort-William.  They,  however,  by  the 
inadvertence  of  Cameron  probably,  made  none,  and  no 
instructions  as  to  the  disposal  of  the  lambs  were  in  the 
hands  of  the  railway  company,  except  such  as  might  be 
gathered  from  the  documents  above  described.  And  cer- 
tainly none  of  the  documents  indicates  the  auction  mart 
at  Oban  as  the  probable  destination  of  the  stock.  This 
notwithstanding,  however,  the  truck  containing  the  pursuer's 
lambs  was  shunted,  with  others  containing  stock  for  Corsons' 
sale,  to  a  loading  bank  convenient  to  their  mart.  The 
unloading  of  the  trucks  was  then  proceeded  with.  Accord- 
ing to  railway  usage,  when  a  truck  is  to  be  emptied  of 
animals  on  such  an  occasion,  the  name  of  the  consignee  is 
called  out,  and  delivery  is  given  to  the  person  responding 
for  him ;  but  if  no  person  appears  to  claim  the  consignment 
the  truck  is  passed  over,  and  the  next  taken.  Accordingly, 
on  15th  August,  as  no  person  appeared  in  the  interest  of 
"Cameron,  Fort-William,"  the  other  trucks  were  all 
unloaded,  and  Cameron's  stock  remained  in  the  siding  un- 
claimed. Later,  as  the  truck  had  to  be  cleared,  the  sheep 
and  lambs  were  taken  out  and  secured  in  a  pen  upon  the 
loading  bank  of  the  railway  company.  This  was  done  by 
the  orders  of  Mr.  McGregor,  the  railway  goods  agent,  and  I 
gather  from  his  evidence  that,  but  for  the  subsequent  action 
of  Messrs.  Corson,  the  sending  station  would,  in  ordinary 
course,  have  been  wired  for  instructions,  and,  failing  these, 
th^  lambs  would  have  been  put  to  grass  at  the  pwner's  ^l- 
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pense.       It  is  unfortunate  that  this  was  not  the  course  of   amtlmhiri. 

A  partner  of  Messrs.  Corson  (Mr.  M'Taggart)  had  been  g^p^j^i^o^ 
at  the  loading  bank  when  the  lanibs  arrived  by  train,  and,  ghorifflTcLDEi. 
perhaps  not  unnaturally,  fancied  they  were  meant  for  the 
auction  sale.  He  had,  however,  nothing  to  go  upon  in 
forming  this  opinion,  except  the  fact  of  the  consignment 
arriving  at  the  same  loading  bank  as  other  consignments 
meant  for  the  sale.  Mr.  M'Gregor,  although  none  of  the 
documents  in  his  possession  contained  a  hint  in  support  of 
it,  indulged  the  same  presumption  in  favour  of  Corsons' 
mart,  and  in  the  course  of  the  forenoon,  as  the  lambs  were 
still  unclaimed,  he  communicated  the  fact  to  Mr.  MTaggart. 
According  to  his  evidence,  Mr.  M'Taggart  said  "  he  would 
see  to  it."  The  detail  of  Mr.  M'Taggart's  subsequent 
instructions  to  his  men  does  not  appear,  but  the  result  of 
them  was  that  a  man  M*Killop,  by  the  instructions  of  Corsons' 
foreman.  Mackintosh,  transferred  the  lambs  from  the  rail- 
way company's  pen  on  the  loading  bank  to  a  pen  in  Corsons' 
private  yard.  From  this  pen  they  were  again  removed  by 
Mr.  M'Taggart's  orders  towards  the  end  of  the  sale  to  the 
sale  ring,  where  both  lots  were  sold.  The  purchaser  of  the 
lambs  was  an  Englishman,  and  the  overhead  price  they 
fetched  was  £17  14s.  9d.  The  Messrs.  Corson  do  not  offer 
to  restore  the  lambs  to  their  owner,  but  they  offer  the  above 
price  in  full  satisfaction,  and  have  consigned  it.  The 
pursuer,  on  the  other  hand,  claims  the  sum  of  £20  IBs., 
which  he  paid  for  the  lambs  at  Taynuilt,  and  15  per  cent, 
in  addition  as  his  probable  profit. 

Now,  upon  the  facts  above  stated,  it  is,  I  think,  clear 
that  the  railway  company  were,  under  their  contract  of 
carriage,  bound  to  make  due  delivery  to  Cameron,  or  to 
hold  the  lambs  to  his  order,  and  in  his  absence  they  took 
steps  to  fulfil  the  alternative  obligation  by  enclosing  the 
lambs,  when  unclaimed,  upon  the  railway  premises  pending 
receipt  of  instructions.  Further,  as  I  read  the  proof,  their 
goods  agent  in  communicating  with  Mr.  M*Taggart  did  so, 
not  with  a  demand  that  the  stock  should  be  removed,  but  as 
Mr.  M'Taggart  was  the  person  most  likely  in  the  circum- 
stances to  have  special  instructions  about  the  stock  either 
then  or  later.  The  company,  of  course,  could  not  have 
forced  the  stock  upon  Messrs.  Corson.  Again,  it  is  equally 
clear  that  Mr.  M'Taggart  never  at  any  time  had  authority 
to  sell  the  lambs,  although,  in  fact,  he  sold  them.  Neither 
the  owner  nor  Angus  Cameron  knew  of  Corsons  having 
possession  of  the  stock,  and  Mr.  McGregor,  the  goods  agent, 
says  in  evidence,  "  I  am  clear  that  I  gave  no  instructions 
for  their  sale  upon  delivery;  I  had  none  myself.  When 
Messrs.   Corson  took  the  sheep  away  I  assumed  that  they^  j 
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AaoTuaHiai.    knew  something  about  them."      It  is  to  be  remarked  further 
conJ5*fco!     ^^^^  ^PO'^  *he  lambs  being  transferred  from  the  railway  pen 
septlo^^iooe.    to   Messrs.    Corsons'   pen,    Brown,    the    railway   clerk,   said 
8hcrifflFcLu*B.  expressly  to  Corsons'  foreman  that  they  had  been  taken  out 
without  instructions,  and  that  the  railway  company  would 
not  be  responsible  for  them  if  they  were  lost.      The  warning 
was  equally  pertinent  to  a  sale  without  authority.      There- 
fore, while  I  do  not  say  that  a  case  upon  contract  could  not 
have  been  stated  against  the  railway  company  for  the  loss 
of  the  lambs,  it  seems  clear  that  an  actionable  wrong  was 
committed  by  the  defenders.       It  may  be  (as  they  assert) 
that  they  have  a  right  to  sell  unattended  stock  which  is 
addressed  to  them  at  the  mart,  but  that  supposed  case  is 
not   analogous.       The   lambs   were   not   directed   to   them. 
Again,   I  do  not  approve,   but  repudiate,  Mr.   MTaggart's 
claim  to  sell  any  unaddressed  stock  which  may  chance  to 
arrive  at  the  railway  loading  bank  adjoining  their  auction 
mart.      His  words  in  evidence  were,  "  I  did  not  know  these 
sheep  and  lambs  in  question  were  not  addressed  to  Corson. 
I  did  not  trouble  to  look  to  see  for  whom  they  were.       I 
assumed  they  were  addressed  to  us  because  there  were  scores 
of  waggons  coming  in  for  us,  and  there  was  no  other  waggon 
that  was  not  for  us.       Any  animals  that  come  into  that 
loading  bank  we  sell  them.       They  are  sent  for  sale."     This 
claim,  in  my  opinion,  is  quite  inadmissible.     Animals  may 
arrive  at   that  loading   bank   owing  to   the   exigencies   of 
railway  traffic,  or  by  mere  carelessness  of  railway  servants, 
or  (as  here)  by  the  sender's  want  of  forethought  and  result- 
ing doubt  as  to  the  destination  of  the  stock  consigned,  but 
none  of  these  accidental  causes  of  the  stock  being  there  is  an 
authority  to  Messrs.  Corson  to  seize  and  sell  other  people's 
property.       As    selling    agents    they   must    proceed   upon 
instructions,    and    if   without    instructions    they   sell   stock 
they  must  accept  the  risk  of  it. 

The  obligation  of  the  defenders  by  way  of  restitution 
must  be  commensurate  with  the  pursuer's  loss.  It  is  not 
suggested  that  the  defenders  can  restore  the  lambs  to  their 
owner,  therefore  I  find  the  pursuer  entitled  to  the  sum  of 
£20  18s.,  for  which  he  purchased  upon  the  previous  day. 
I  think  he  is  also  entilled  to  a  sum  for  loss  of  profit,  and  as 
the  pursuer's  estimate  of  16  per  cent,  on  the  purchase  price 
is  not  seriously  challenged  by  the  defenders,  I  adopt  it,  and 
give  decree  for  £2i  Os.  8d.,  being  the  sum  sued  for. 

A.  L.  M. 
For  pursuer— Mr.  Albxandkb  Campbell,  Fort- William,  and 

Mr.  JoHK  Campbell,  Oban. 
For  defenders— Mr.  Duncan  M*Grkgor,  Oban. 
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SHERIFF   COURT  OF   DUMFRIESSHIRE. 

IloBEET  Richardson   and   Others,    Pursuers;    George    No.  103. 
Richardson  and  Another,  as  Trustees  of  deceased  dum'^jmshim. 
Robert  Richardson,  and  as  individuals,  Defenders.  ^eiSIS^o*?  " 
E.recutry — E.rlnhiti(m      of     with — Expenses. — Circum-  — 

stances  in  which  executors  were  found  liable  in  the 
expenses  of  an  action  for  exhibition  of  wills  at  the 
instance  of  certain  next-of-kin  of  their  deceased 
author. 

The  pursuer  raised  an  action  in  the  Sheriff  Court, 
Dumfries,  asking  that  the  defenders  should  be 
ordained  to  exhibit  in  the  hands  of  the  clerk 
of  Court,  wter  alia,  and  particularly  (1)  a  -last 
will  and  testament  or  other  testamentary  deed 
executed  by  the  deceased  Robert  Richardson  on  or 
about  29th  August,  1899;  (2)  another  last  will  and 
testament  or  other  testamentary  deed  executed  by  the 
said  deceased  Robert  Richardson  in  or  about  the  year 
1903,  if  any  such  there  were ;  and  (3)  a  trust  disposition 
and  settlement  alleged  to  have  been  executed  by  the 
said  deceased  on  or  about  4th  August,  1905 ;  and  they 
produced  in  process  a  copy  of  correspondence  which 
had  passed  between  their  agents  and  defenders'  agents, 
showing  that  they  had  requested  exhibition  of  said 
wills,  and  that,  while  defenders'  agents  volunteered 
certain  information  about  wills  made  by  deceased,  some 
of  which  information  they  amended  as  the  corre- 
spondence proceeded,  they  ultimately  definitely  refused 
to  exhibit  the  two  first-mentioned  wills.  The  will  of 
4th  August,  1905,  was  the  will  under  which  the 
defenders  acted  as  executors  of  the  deceased  Robert 
Richardson,  and  a  copy  of  it  had  been  exhibited  by 
their  agents,  to  pursuers'  agents. 

The  defenders  in  their  defences  stated  for  the  first 
time  what  had  become  of  the  two  first-mentioned  wills, 
whereupon  the  pursuers,  at  the  diet  for  adjusting  and 
closing  the  record  in  the  cause,  lodged  in  process  a 
minute  in  the  following  terms,  viz.: — 

In  respect  the  defenders  now  state  upon  record  that  they 
have  exact  knowledge  of  deceased's  affairs;  that  the  defender 
George  Richardson  Kerr  himself  destroyed  the  will  of  1903; 
and  that  the  defenders  believe  the  will  of  1899  was  destroyed 
by  the  testator,  and  state  that  in  these  circumstances  there 
remains  nothing  to  be  settled  under  this  action  but  the 
question  of  expenses;  the  pursuers  concur,  and  crave  the 
Court  to  dismiss  the  action,  and  find  the  defenders  liable 
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DuMVEOMHiRi.  in   expenses,   they  having  withheld   the   information   within 
»*g*^^nj^*«- "  their    knowledge    until    the    action    was    raised,    and    then 
Trustees.       admitted    pursuers'    rights    by    voluntarily    tendering    the 
information  desired. 

After  a  hearing  on  the  record  and  the  foregoing 
minute,  the  SheriflE-Substitute  (Campion)  issued  the 
following  interlocutor: — 
Marchiio.ii»oe.  DuiiPRiBS,  20th  March,  1906.— The  Sheriff-Substitute, 
Sheriff  campioh.  iiaying  considered  the  process  with  the  minute  for  the  pur- 
suers No.  7  of  process,  after  a  hearing  thereon,  dismisses  the 
action,  and  decerns;  finds  the  pursuers  jointly  and  severally 
liable  to  the  defenders  in  their  expenses,  &c. 

Gborgb  Campion. 
Note. — ^Though  the  minute  No.  7  of  process  presents  itself 
in  the  guise  of  a  minute  craving  the  Court  to  dismiss  the 
action,  it  is  really  nothing  more  nor  less  than  a  simple 
minute  of  abandonment.  The  terms  on  which  pursuers  can 
abandon  an  action  are  quite  clearly  established.  6.  C. 

The  pursuers  appealed,  and,  after  a  hearing,  the 
Sheriff  (Fleming)  issued  the  following  interlocutor: — 
Mayw^iwe.  DuiiFRiBS,    \Uh   May,    1906.— The   Sheriff,    having   ooo- 

sheriffFuMwo.  gjdered  the  cause,  sustains  the  appeal;  adheres  to  the 
interlocutor  of  the  Sheriff-Substitute  of  20th  March,  1906, 
complained  of,  except  in  so  far  as  it  deals  with  expenses; 
quoad  ultra  recalls  said  interlocutor;  finds  the  defenders 
liable  to  the  pursuers  in  their  expenses  of  the  cause  and  of 
the  appeal,  ^fec.  Jambs  A.  Flbminq. 

Note. — The  pursuers  are  among  the  next-of-kin  of  the 
deceased  Robert  Richardson,  and  had  he  died  intestate  would 
have  been  entitled  to  share  in  his  estate,  which  was  entirely 
moveable.  He,  however,  left  a  wiU,  dated  in  1905,  by  which 
their  interest  was  practically  cancelled.  The  executors  under 
that  will,  who  are  the  defenders,  were  preparing  to  denude 
in  favour  of  the  beneficiaries,  when  the  pursuers,  by  their 
agents,  asked  that  the  division  should  be  delayed  until  at 
least  six  months  after  the  death,  as  they  were  making 
inquiries,  and  that  the  result  might  possibly  be  that  the  will 
might  be  disputed.  To  this  the  agents  for  the  executors 
replied  that  the  division  would  be  postponed,  but  at  the  same 
time  gave  the  information  that  under  an  earlier  will  the 
pursuers  were  equally  cut  out  from  the  succession.  A  request 
for  exhibition  of  this  earlier  will  elicited  a  refusal,  a  correction 
as  to  the  benefits  to  be  taken  under  this  will,  and  a  correction 
as  to  its  date,  which  was  given  as  1899.  This  was  followed 
a  few  days  later  by  further  information  that,  by  a  will 
dated  1903,  the  pursuers  were  also  cut  out  Ivtxn  the  suceeB- 
sioQ.  A  further  request  for  exhibition  of  these  two  wills 
was  met  by  a  distinct  declinature,  and  this  action  was  then 
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raised.     In  their  defences  the  defenders  for  the  first  time  ouitraiMSHiM. 
gave  the  information,  which  they  had  been  possessed  of  all  ^RiSiSw*?  * 
along,  that  these  earlier  wiUs  of  1899  and  1903  could  not      '^^^^'^^ 
be  exhibited,  as  they  had  been  destroyed  in  circumstances     May  w^ifloe. 
which  they  set  forth.     The  pursuers  now  ask  that  the  action     ®  ^  "miho. 
should  be  dismissed,  as  it  has  achieved  its  purpose,  inasmuch 
as,  though  the  earlier  wills  cannot  be  exhibited,  they  are  now 
equally  satisfactorily  disposed  of.     The  question  of  expenses 
remains,  and  was  the  sole  question  argued  on  the  appeal. 
The  pursuers  ask  for  decree  in  their  favour,  as  the  expense 
of    raising    the   action    was    caused    by    the    unwarrantable 
declinature  of  the  defenders  to  give  them  the  information 
to  which  they  were  entitled.    I  think  this  claim  is  just.     Any 
heir  in  heritage  or  moveables  is  entitled  to  see  the  deed  by 
which  the  legal  order  of  succession  is  altered  to  his  loss,  and 
when    executors   under  one   will,   a   challenge    of   which    is 
threatened,   endeavour  to  ward  off  that  challenge  by  pro- 
pounding an  earlier  will  or  wills,  by  which  the  challenger's 
succession  is  equally  cut  off,  they  are  bound  to  exhibit  them. 
In  this  case,  not  only  was  there  a  declinature  to  exhibit, 
but   the   propounding   of    those   earlier   wills   was   made   in 
language  tending  to  convey  the  impression,  which  was  in  the 
executors'  knowledge  a  false  impression,  that  they  were  still 
in  existence,  and  would  revive  if  the  later  will  were  to  be 
set  aside.  J.  A.  F. 

For  purauers— Messrs.  Soott  &;  Cuni?inoham,  W.S.,  Annan. 

For  defenders — Messrs.  Carbuthers  &  Robertson,  Annan. 


SHERIFF  COURT  OF  ROXBURGHSHIRE. 

Melrose   Town   Council,    Pursuers;    Mrs.    Maxwell    No.  104. 
Scott's  Trustees,  Defenders,  roxboeohshlb 

Police  —  Footway  —  Formation  temporarily  —  Expense  coundu  soJtts 
where  frontage  unbuilt  on — Burgh  Police  Act,  Tnwtee.. 
1892,  sec.  Ul— Burgh  Police  Act,  1903,  sec.  17 
(6). — A  Town  Council  sued  for  the  expense  put  out 
by  it  under  sec.  17  (6)  of  the  Burgh  Police  Act  of 
1903  in  temporarily  improving  the  footpath 
abutting  on  a  property  of  over  100  yards  frontage, 
which  the  proprietors  had  failed  to  improve  when 
called  on.  The  proprietors  tendered  a  third  of  the 
expense,  explaining  that  their  ground  was  not  yet 
built  on,  &c.,  in  the  sense  of  sec.  141  of  the  Burgh 
Police  Act  of  1892.  Held  that  the  two  enactments 
must  be  read  together  in  terms  of  sec.  5  of  the 
later  Act,  and  that  the  defenders'  position  was 
correct  in  the  meantime,  though  only  temporary 
expenditure  was  involved. 

Melrose  Town  Council,  being  engaged  in  having 
the  streets  within  the  burgh  improved,  called  upon 
the  defenders  to  have  the  roadway  between  Damick 
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RoxBuaoHflftiRK,  and  Melrose  improved  by  renewing  the  kerb,  gravel, 
(k5incuJ5?^ii  ^^^  water  channel  of  the  foot  of  the  path  opposite 
Trustees.  h^qIy  property,  which  measured  102  yards  in  frontage. 
The  pursuers'  right  was  not  called  in  question,  but 
the  defenders  objected  to  paying  more  than  one- 
third  of  the  £12^the  expense  of  the  work  carried 
through  by  the  pursuers,  and  the  sum  sued  for.  The 
pursuers  maintained  that  if  sec.  17  (5)  of  the  Burgh 
Police  (Scotland)  Act,  1903,  under  which  the  notice 
was  served,  had  been  intended  to  give  relief  to  owners, 
that  would  have  been  expressly  stated.  This  Act  gave 
power  to  order  "  temporary "  work,  leaving  "  per- 
manent "  work  to  be  dealt  with  under  sec.  141  of  the 
Burgh  Police  (Scotland)  Act,  1892.  The  pursuers 
further  maintained  that  the  closing  sentence  of  sub- 
sec.  5,  giving  them  the  further  power  "at  any  time 
thereafter  to  put  in  force  with  regard  to  such  footway 
the  provisions  of  sec.  141  of  the  1892  Act,"  established 
their  right  to  demand  the  whole  account.- 

The  defenders  refused  to  carry  out  the  requisition 
served  upon  them,  and,  when  sued  for  the  cost  of  the 
work  executed  by  the  pursuers,  pled  that  under  the 
Act  of  1903,  sec.  3,  it  was  provided  that  that  Act 
should  be  read  as  one  Act  with  the  Act  of  1892 ;  that, 
in  particular,  sec.  141  of  the  Act  of  1892  and  sec.  17  (5) 
of  the  Act  of  1903  fell  to  be  read  together,  and  that 
the  pursuers,  having  provided  the  footway  fronting  the 
defenders'  property,  in  terms  of  sec.  17  (5)  of  the  Act 
of  1903,  at  a  cost  of  £12,  were  only  entitled  forthwith 
to  recover  the  sum  of  £4,  being  one- third  thereof,  and 
should  be  entitled  to  recover  the  remaining  two-thirds 
thereof  whenever  the  said  property  should  be  actually 
feued  or  built  upon,  or  laid  out  or  used  as  a  garden 
or  pleasure  ground  or  pertinent  of  a  house.  The 
defenders  were  willing  to  pay  £4. 

The  pursuers,  in  answer,  contended  that  the 
proviso  in  sec.  141  has  not  been  incorporated  into, 
or  forms  part  of,  or  could  be  extended  to  work 
done  under  sec.  17  (5)  of  the  1903  Act;  that 
the  opening  words  of  sec.  17  (6),  namely,  "  The 
Town  Council  may,  instead  of  requiring  the 
footway  of  any  public  street  to  be  paved  under 
sec.  141  of  the  principal  Act,  require,"  &c.,  showed 
that  the  provisions  of  that  sub-section  were  substituted 
for  and  not  in  extension  of  sec.  141  of  the  1892  Act, 
and  that  sec.  17  (6)  itself  was  meant  to  relieve  partie9 
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on  whom  the  burdens  of  see.  141  of  the  1892  Act  might  eoxbokghshiu. 
fall  too  heavily,  but  who  could  not  justly  complain  of  cILnduSSS'-s 
having  to  lay  merely  temporary  pavements.  '^^^ 

In  giving  judgment  the  Sheriff  -  Principal 
(Chisholm)  said — 

I  have  found  the  decision  of  the  question  between  parties     ^^^  *•  *"^ 
in  this  case  to  be  attended  with  considerable  difficulty.     The  sheriff  Chishoi-. 
pursuers,  in  effect,  contend  that  sec.   17  (6)  of  the  Act  of 
1903  must  be  read  as  standing  by  itself — that  it  is  entirely 
self-contained,  and  independent  of  sec.  141  of  the  Act  of  1892. 
The  defenders,  on  the  other  hand,  maintain  that  the  latter 
Act  merely  gives  power  to  the  Town  Council  to  substitute     • 
(where  so  advised)  a  cheaper  and  less  permanent  class  of 
footway  for  that  authorised  by  the  earlier  Act,  but  this  on 
the  conditions  as   to   recovery  of  the   cost  of  construction 
specified  in  the  earlier  Act.     I  have  come  to  be  of  opinion 
that  the  defenders  are  right  in  their  interpretation  of  the 
two  sections. 

It  is  declared  in  the  usual  way  that  the  two  statutes  are  to 
be  read  as  one,  wherever  this  can  be  done  consistently.  Now, 
sec.  141  of  the  1892  Act  consists  of  two  parts.  First,  it 
empowers  the  Town  Council  to  require  the  owners  of  property 
fronting  a  street  to  make  and  pave  footways  before  their 
properties,  and  it  enacts  that  this  shall  be  "at  their  {i.e., 
the  owners')  own  expense."  The  second  part  of  the  section 
provides  that,  where  a  property  fronts  a  street  for  a  con- 
tinuous length  exceeding  100  yards  and  is  unfenced, 
&c.,  it  shall  not  be  lawful  for  the  Town  Council  to  require 
the  owner  thereof  to  construct  a  footway,  but  the  Town 
Council  may  themselves  construct  it;  and  in  such  circum- 
stances they  are  entitled  to  recover  from  the  owners  forthwith 
one-third  of  the  expense,  and  ultimately  (in  certain  circum- 
stances) the  remaining  two-thirds.  Compare  with  this  the 
terms  of  sec.  17  (6)  of  the  Act  of  1903.  The  sub-section 
consists  of  only  one  part — other,  that  is,  than  the  saving  at 
the  end  of  it.  It  ennx)wers  the  Town  Council  to  require 
fronting  owners  on  a  street  to  provide  what  may  be  described 
as  a  less  expensive  footway  than  that  authorised  in  the  earlier 
Act.  It  is  to  be  noted  that  the  words  "  at  their  own  expense  " 
are  omitted.  The  section  does  not  contain  a  provision  corre- 
sponding to  that  in  the  earlier  Act  dealing  with  the  case  of 
owners  of  property  with  a  continuous  frontage  of  over  100 
yards.  It  neither  expressly  exempts  such  owners  from 
being  required  to  do  the  work  themselves  nor  authorises 
the  Town  Council  to  do  the  work  and  recover  the  cost  in  whole 
or  in  part.  As  1  have  pointed  out,  in  the  1903  Act  no  words 
as  to  liability  for  the  cost  of  construction  are  repeated  from 
the  earlier  Act,  and  none  are  substituted.  It  is  silent  as 
to  liability.     Recourse  must  be  had  to  the  earlier  Act  iu^  j  — 
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RoxBUBGHSHiRB.  Older  to  fix  liability  for  such  cost  on  any  one  at  all,  whether 
Melrose  Town    the  owner  of  a  short  or  of  a  lone  frontage.    Thus  the  section 

Coancil  V  Scott's  °  o  ^^^ 

Trustees.  m  the  1903  Act  is  more  dependent  on  sec.  141  of  the  1892 
Oct.  6^906.  ^ct,  and  the  two  must  be  read  more  closely  together  than 
Sheriff ceiBHOLH.  f\^Q  pursuers  contend.  As  matter  of  fact,  the  pursuers  do 
not  treat  the  section  in  the  earlier  Act  as  containing  the 
words  "  at  their  own  expense,"  which  are  not  to  be  found 
in  sec.  17  (6)  of  the  later  Act.  In  effect,  they  treat  the 
later  Act  as  merely  substituting,  where  expedient,  the 
cheaper  kind  of  footway,  and  as  leaving  the  rule  as  to  liability 
for  cost  to  be  discovered  in  sec.  141  of  the  earlier  Act.  Now, 
it  seems  to  me  that  the  pursuers  must  go  the  whole  way  in 
reading  into  the  later  Act  the  provision  as  to  liability  for 
cost  contained  in  the  earlier.  They  cannot  claim  to  be 
entitled  to  pick  and  choose.  The  particular  provision  as  to 
such  liability  is  not  to  be  read  in,  while  another  is  not. 
Either  sec.  17  (5)  of  the  1903  Act  leaves  the  rules  as  to 
liability  for  cost  to  be  sought  for  in  sec.  141  of  the  1892,  or 
it  has  omitted  altogether  to  make  any  provision  on  the 
subject,  and  the  pursuers  cannot  sue,. 

Accordingly,  although  not  without  some  difficulty,  I  have 
reached  the  conclusion  that  to  authorise  the  Town  Council 
to  substitute  a  less  expensive  footway  is  the  only  change  in 
the  provision  of  sec.  141  of.  the  1892  Act  which  it  was 
intended  to  effect  by  sec.  17  (5)  of  the  1903  Act;  that  the 
provisions  as  to  liability  for  cost  are  to  be  found  in  the 
said  sec.  141;  and  that  therefore  the  partial  exemption 
from  liability  ii;i  the  case  of  owners  with  a  frontage  of  more 
than  100  yards  holds  good  where  the  Town  Council 
proceed  under  the  section  of  the  later  Act.  1  therefore  give 
decree  for  £4,  being  one-third  of  the  cost  of  the  work  in 
question  in  this  case,  for  which  sum  the  defenders  admit 
their  liability. 

For  pursuers — Mr.  Ralph  Dunn,  Melrose. 

For  defenders— Mr.  Jamks  Curlk,  Melrose. 


No.  105 
Pbrthshikb. 

Methven 
SimiMOU,  Limited 
vOraj&Goskirk. 


SHERIFF   COURT   OF    PERTHSHIRE. 

Methven    Simpson,    Limited,    Pursuers;    Gray    & 

GoSKlRK,   Defenders. 

Jurisdiction — Proof. — Circumstances  in  which  a  motion 
that  the  jurisdiction  should  be  settled  ante  omnia 
refused. 

Jurisdiction — Business  in  county  under  different  name 
— Citation, — ^The  defenders,  who  carried  on  business 
in  Glasgow,  and  had  no  business  in  Perth,  took  a 
lease  of  a  shop  in  Perth,  and  opened  it  under  the 
name  of  James  Dewar  <fe  Co.  The  pursuers,  who 
had  bought  the  goodwill  of  James  Dewar's  business 
from  his  trustee    in  bankruptcy,  applied  for  inter- 
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diet,  and  averred  that  James  Dewar,  who  managed    pbetmhim. 
for  the  defenders,  was  merely  a  servant   in  their      *'*''*t5"  ited 
employment.       Held  that  the  mere   difference  of  vGnj'S'Goskirk. 
name  was  not  enough  to  make  two  distinct  firms  of 
the  defenders ;  that  it  was  unnecessary  to  cite  them 
under  the  name  in  which  they  carried  on  business 
in  Perthshire ;  and  that  there  was  jurisdiction. 
Trade   name — Infringement — Use  of  bankrupts  name 
and  services  after  his  goodwill  sold. — ^The  pursuers 
bought  the  stock,  furniture,  fittings,  and  goodwill 
of  James  Dewar  from  the  trustee  in  bankruptcy. 
The    defenders    engaged  Dewar  as    manager,    and 
started  business  under  the  name  of  J.  Dewar  k  Co., 
and  issued  a  circular,  &c.,   inferring  that  the  old 
business    was    being    continued.       Held  that    the 
pursuers  were  entitled  to   interdict  the  defenders 
from  carrying  on  the  business,  using  the  name  of 
Dewar. 

The  following  interlocutors  fully  explain  the  aver- 
ments and  arguments  of  parties: — 

Perth,  7th  March,  1905.— The  Sheriff-Substitute,  having  M.rcb^i*». 
heard  parties'  procurators  on  the  closed  record  and  on  tlie  Sheriff  stm. 
motion  to  recall  the  interim  interdict,  before,  further  answer 
allows  to  the  parties  a  proof  of  their  respective  averments 
on  record ;  appoints  the  pursuers  to  enrol  the  cause  that  a 
diet  for  proof  may  be  fixed ;  continues  the  interim  interdict 
formerly  granted.  John  David  Stm. 

Note. — The  following  facts  are  not  in  dispute.  The 
statements  and  admissions  of  both  parties  and  the  documents 
(so  far  as  both  admit  and  refer  to  these)  enable  the  Sheriff- 
Substitute  to  collect  them  :  — 

The  estates  of  James  Dewar  were  sequestrated  on  2nd 
September,  1904.  W.  B.  Galbraith,  C.A.,  was  elected  and 
confirmed  trustee.  The  bankrupt  and  the  trustee  are  not 
yet  discharged.  Dewar  had  for  some  years  carried  on  busi- 
ness as  a  dealer  in  pianos  and  organs  in  Perth,  and  had 
issued  tidvertisement«  and  handbills.  His  premises  were 
called  "  Dewar's  Piano  and  Organ  Saloons."  The  trustee, 
with  a  view  to  a  sale  of  the  assets,  prepared  and  made  known 
in  the  trade  "  Articles  and  conditions  of  sale  of  the  stock-in- 
trade  and  shop  furniture  and  fittings  and  goodwill "  of  the 
business  of  Dewar,  and  invited  tenders  for  the  "  stock-in- 
trade,  shop  furniture,  and  fittings,  together  with  the  good- 
will." Methven  Simpson  &  Co.  made  a  tender  of  15s.  per 
£  of  a  certain  inventory  for  the  stock  and  shop  furniture  and 
fittings,  which  was  accepted,  "  it  being,"  the  trustee's  letter 
of  acceptance  stated,  "  understood  that  your  offer  covers  the 
goodwill  of  the  business."  Methven  Simpson  &  Co.  thus 
became  purchasers  of  the  business  and  goodwill.  The  busi- 
ness had  been  carried  on  in  premises  in  Scott  Street,  of  which 
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pkhthmibb.  Dewar  was  tenant.  Methven  Simpson  &  Co.  were  on  certain 
simMon**Liinited  ^^^^^  ^^  g®^  ^^^®  ^8®  ^^  these  premises  till  Whitsunday,  1905, 
pGrayft'ooBkirk.  if  ^hej  wished,  and  it  is  understood  that  they  are  using 
March  7. 1006.  them.  *  The  trustee  undertook  in  the  conditions  of  sale  that 
if  they  desired  he  would  assist  them  in  procuring  a  lease 
after  that  date.  This  sale  of  the  stock  took  place  on  2lBt 
November,  1904.  Thereafter,  by  a  lease  dated  in  December, 
1904,  and  January,  1905,  G.  M.  Gray  .  and  J.  G. 
Goskirk,  who  carry  on  business  in  Glasgow  as  piano- 
forte and  organ  dealers  under '  the  firm  of  Gray 
(fe  Goskirk,  and  who  had  not  previously  had  any  business 
in  Perth,  took  a  lease  of  47  York  Place,  Perth,  from  a 
certain  Dr.  Henderson  for  five  years  from  Whitsunday,  1905, 
but  with  power  to  get  earlier  access  on  certain  terms.  "  The 
tenants  "  are  designed  in  the  lease  ''  George  Moritz  Gray  and 
John  George  Goskirk,.  both  pianoforte  and  organ  dealers,  482 
Sauchiehall  Street,  Glasgow,  carrying  on  business  there  under 
the  firm  of  Gray  &  Goskirk."  .  The  tenants  were  to  use  the 
premises*  either  as  a  dwelling-house  or  for  the  business  of 
dealers  in  pianos  and  organs,  but  not  otherwise.  Should 
the  estates  of  Gray  &  (roskirk  be  sequestrated  or  placed 
under  cessio,  or  should  they  grant  a  trust  deed  for  creditors. 
Dr.  Henderson  was  to  be  entitled  to  bring  thg  lease  to  an 
end.  For  the  rent  G.  M.  Gray  and  J.  G.  Goskirk  bound 
their  firm  of  Gray  ^  Goskirk,  and  themselves  as  partners 
thereof  and  as  individuals.  '  Business  was  immediately 
begun  in  47  York  Place.  That  business  was  conducted  in 
the  name  of  "  James  Dewar  <fe  Co."  A  board  bearing  the 
name  "  James  Dewar  &  Co."  was  exhibited  at  47  York  Place. 
On  30th  December,  1904,  a  circular  was  issued  to  the  old 
customers  of  Dewar  signed  "James  Dewar  &  Go."  It  is 
headed  ''  Dewar's  Piano  and  Organ  Saloons,  47  York  Place." 
It  contains  these  expressions — "  We  more  than  regret  any 
trouble  or  annoyance  that  you  may  have  been  put  to  lately," 
'*'  We  shall  attend  to  your  esteemed  orders  as  in  past  years," 
"  We  are  glad  of  this  opportunity  for  sincerely  thanking  you 
for  past  favours,"  and  it  asks  the  old  customers  to  ."  note  new 
address."  As  Methven  Simpson  <fe  Co.  thought  that'  they 
had  sole  riglit  to  use  the  name  "  Dewar  "  in  connection  wi^ 
piano  and  organ  business  in  Perth,  they  (and  afterwards  their 
law  agents)  entered  into  a  correspondence  with  Gray  & 
Goskirk,  to  which  both  parties  refer.  Methven  Simpson  & 
Co.  intimated  their  alleged  riglit,  and  asked  an  undertaking 
that  Gray  &  Goskirk  would  discontinue  the  use  of  the  name 
J.  Dewar  &  Co.  On  4th  January,  Gray  k  Goskirk  (who 
mentioned  that  tliey  had  taken  legal  advice)  replied  that 
"We  (Gray  &  Goskirk)  used  the  name  J.  Dewar  &  Co.,  not 
J.  Dewar,  the  name  of  the  sequestrated  estate.       It  did  not 
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occur  to  us  that  there  would  be  any  trouble  from  using  said    pbemmiibb. 
name,  or  we  should  not  have  adopted  it.     We  have  sent  Mr.  8,„  *J^^[*JJSj|ted 
Dewar,  by  same  post,  a  copy  of  this  letter,  instructing  him  vOny itQoakiTk. 
to  discontinue  the  use  of  his  own  name  in  the  business  at  47    March  7. 190&. 
York  Place."       Two   days  later  (13th  January)  they  state     sheriff  stm. 
that  they  had  instructed  Mr.   Dewar  "  not  to  continue  the 
use  of  the  name  James  Dewar  <fe  Co.  at  47  York  place,  Perth." 
The  name  J-  or  James  Dewar  &  Co.  was  not,  however,  discon- 
tinued.      In  this  action,  it  is  maintained  to  be  quite  justifi- 
able, and,  indeed,  to  be  well  distinguished  from  the  name 
"  J.  Dewar,"  even  on  the  assumption  that  Methven  Simpson 
&  Co.  have  right  to  the  use  of  that  name.       Thus  far  one  is 
on  ground  as  to  which  there  is  no  dispute. 

Methven  Simpson  &  Co.,  having  failed  to  get  Gray 
k  Goskirk  to  undertake  not  to  use  the  name  Dewar  with  or 
without  the  addition  "&  Co.,"  and  to  make  certain  other 
undertakings,  now  seek  to  enforce  their  alleged  right  by  an 
action  of  interdict  and  damages.  The  scheme  of  it  appears 
to  be  that  Gray  &  Goskirk  are  the  persons,  and  the.  only 
persons,  who  are  really  carrying  on  the  business  at  47  York 
Place ;  that  they  are  making  use  of  the  name  "  James  Dewar 
<fe  Co."  because,  though  it  represents  nothing  real,  they  have 
an  object  iji  Using  it;  that  this  object  is  that  they  may 
get  all  the  benefit  of  the  name  Dewar ;  and  that  to  attain  it 
they  have  taken  in  to  their  service  the  bankrupt  James 
.  Dewar.  They  therefore  lay  their  action  against  "  Gray  & 
Goskirk,  carrying  on  business  as  music-sellers  and  pianoforte 
and  organ  dealers  at  47  York  Place,  Perth."  Citation  was 
made  of  Gray  &  Goskirk  at  47  York  Place,  Perth.  They  do 
not,  it  will  be  observed,  call  Gray  &  Goskirk  "  as  carrying  on 
business  under  the  name  J.  Dewar  &  Co.,"  or  call  the  sup- 
posed firm  ''  J.  Dewar  &  Co."  at  alL  In  this  state  of  the 
pleadings  they  are  met  with  three  preliminary  defences — 
"  No  jurisdiction,"  the  "  action  is  incompetent,"  and  "  all 
parties  are  not  called."  The  substance  of  the  prayer  is 
(1)  interdict  against  any  representations  that  the  defenders 
carry  on  the  business  of  Dewar ;  (2)  interdict  against  the  use 
of  the  name  James  Dewar  <&  Co.,  or  any  ^similar,  name  in 
their  music  business ;  and  (3)  damages.  The  ground  of 
jurisdiction  on  which  the  pursuers  found  is,  it  is  understood, 
that  the  defenders  carry  on  business  in  the  sheriffdom  of 
Perth,  and  have  a  place  of  business  there,  though  they  have 
their  domicile  in  another  county.  That  is  to  say,  they 
plead  the  jurisdiction  conferred  by  sec.  46  of  the  Sheriff 
Court  Act,  1876.  At  the  debate  they  did  not  allude  to  Mr. 
Dove  Wilson's  statement  (p.  71,  4th  edition)  that,  in  the  case 
of  any  company  "  ...  it  has  long  been  well  recognised 
at  common  law  that  having  a  place  of  business  in  a  sheriff- 
dom is  sufficient  ground  of  jurisdiction  in  all  actions  arising 
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PBRTHBHiai.    out  of  business  conducted  there."      "  It  is  enough,"  they  say, 

Bimwon^^Llmitod "  *'^**  ^®  *^®^  ^^  ^^®  proper  place,  the  instance,  that  our 

pQr«yAGo>kirk.  opponents  carry  on  business  in  the  county  and  have  a  place 

Mwch 7, 1906.    q£  business  there;  and  in  its  proper  place,  the  condescend- 

sheriffSTM.     ^jjgg^  ^^^  ^YiQj  are  carrying  on  business  at  47  York  Place 

under  the  name  of  'James   Dewar  &  Co.'     That  pretence 

does  not  make  us  have  any  other  person  to  call,  nor  need  we 

set  out  that  pretence  any  more  than  if  we  had  occasion  to 

say  in  "the  condescendence  that  they  called  themselves  by  any 

fancy  name,  such  as  *  The  Organ  Stores.'      What  we  have  to 

do  is  to  show  that  Gray  &  Groskirk  (a  person  (sec.  2  of  Act 

1876)  carrying  on  business  in  Perthshire,  but  doing  so  under 

an  assumed  name)  have  wronged  us." 

On  the  other  hand.  Gray  &  Goskirk,  while  they  admit 
that  they  carry  on  business  under  the  firm  of  "  James  Dewar 
A;  Co.,"  admit  it  under  the  qualification  that  they  so  trade 
"  along  with  James  Dewar,"  adding  that  Dewar  is  the 
manager  and  salesman  of  the  business,  receiving  a  fixed  com- 
mission and  share  of  the  profit.  They  say  that  the  businesi 
is  distinct  and  separate  from  that  in  which  they  are  inter- 
ested at  Glasgow  and  elsewhere ;  further,  that  James  Dewar 
is  "  substantially  interested  "  in  the  business  of  James  Dewar 
&  Co.  In  law  they  say  that  it  is  not  competent  to'  get  juris- 
diction against  this  Glasgow  firm  by  alleging  that  they,  and 
they  only,  are  James  Dewar  k  Co. ;  that  the  firm  ostensibly 
carrying  on  the  business  at  Perth  should  be  called,  and  is  not 
called ;  that  if  there  be  a  dispute  about  its  constituent  mem- 
bers, as  there  is,  that  is  a  good  reason  for  calling  it ;  and  that 
it  is  not  only  for  the  legitimate  interest  of  both  litigants, 
but  indispensable  that  it  be  called.  Even  if  incompetency 
in  the  instance  cannot  be  affirmed,  and  if  the  matter  of 
jurisdiction  needs  inquiry,  they  say  that  that  inquiry  is 
strictly  preliminary,  and  that  the  Sheriff  ought,  ante  omnia, 
to  determine  the  point  by  proof,  if  need  be,  but  if  so,  by  a 
proof  confined  to  that  question  (Tancred,  Arrol,  <k  Co.,  17 
R.  614). 

Argument  was  adduced  on  both  sides  as  to  whether  there 
be  a  relevant  averment  in  what  has  been  quoted,  that  Dewar 
the  bankrupt  is  a  partner  of  Gray  &  Goskirk  in  the  firm 
(if  such  there  be)  of  J.  Dewar  k  Co.  The  Sheriff-Substitute 
is  of  opinion  that  all  that  is  said  may  be  true,  and  he  may 
not  be  a  partner.  But  that  consideration  does  not  go  all 
the  way  the  pursuers  need.  Nor  does  it  seem  to  avail  for 
the  purpose  in  hand  to  collect  from  the  papers  in  process 
suggestions  of  the  improbability  of  the  bankrupt  having 
been  made  a  partner  of  solvent  people  who  were  taking  a 
lease  in  their  own  names  for  a  new  business,  or  to  refer  to 
the  probability  that  one  instructed  not  to  use  his  own  name 
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in  the  business  is  more  probably  a  servant  than  a  partner,  or  P'bthbhikk. 
to  say  that  the  offending  circular  to  Dewar's  old  customers  gj^jJJ^^J^JJJju^d 
cannot  be  supposed  to  speak  the  honest  sentiments  of  Gray  *'^"'"***'*^^ 
&  Groskirk;  for  they  had  no  new  address  in  Perth  to  which  **"«^***- 
people  must  attend,  and  no  past  misfortunes  in  Perth  which 
people  must  overlook.  The  Sheriff-Substitute  is  of  opinion 
that  he  cannot  deal  with  the  case  by  sustaining  on  the  plead- 
ings the  pleas  of  incompetency  and  all  parties  not  called. 
He  is  further  of  opinion  that  an  inquiry  is  necessary  before 
he  can  deal  with  the  plea  to  the  jurisdiction.  Accepting,  as 
he  does,  the  doctrine  (of  which  a  case  above  cited  is  only  an 
instance)  that,  as  a  general  rule,  the  jurisdiction  ought,  anU 
omnia,  to  be  settled  before  going  into  the  other  branches  of 
the  dispute,  he  thinks  that  this  is  one  of  the  rare  cases  in 
which,  if  there  is  to  be  an  inquiry,  the  inquiry  about  juris- 
diction should  be  conducted  along  with  the  other  matters 
of  proof  in  the  case.  And  he  is  of  opinion  that  another 
plea,  not  yet  mentioned,  cannot  be  sustained  without  proof, 
namely,  the  plea  that  the  pursuers'  action  is  not  relevant. 
The  defenders  say  that  it  is  not  relevant,  because  Dewar  can 
start  business  agaiti  and  can  canvass  the  old  customers.  As 
he  did  not  sell  the  goodwill,  he  does  not  come  under  the  ratio 
of  the  oase'of  Trego  v  Hunt.  Rather,  they  may  argue,  his 
position  comes  under  the  doctrine  of  Walker  v  MoltraiHj 
19  Ch.D.  365,  that  as  his  assets  and  the  goodwill  of  the  busi- 
ness were  sold  by  his  trustee  without  his  consent  he  is  not 
under  obligation  not  to  injure  the  right  which  he  has  sold. 
(See  also  Melrose  Drover,  Limited  v  Heddle,  4  F.  1120,  Lord 
Stormonth-Darling.)  The  right  to  say  that  they  have 
bought  the  business  and  goodwill  of  James  Dewar's  business, 
and  that  they  are  selling  Dewar's  goods  in  Dewar's  shop, 
does  not,  the  argument  continues,  involve  any  right  to  inter- 
fere with  those  who  carry  on  a  business  under  another  firm — 
James  Dewar  &  Co.  The  defenders,  however,  did  not  de- 
velop their  argument  under  this  head,  because  they  have 
asked  the  Sheriff-Substitute  not,  at  this  stage,  to  go  beyond 
the  question  of  jurisdiction  and  competency. 

It  is  thought  that  the  pursuers  are  entitled,  before 
answer,  to  an  inquiry  into  their  whole  case.  It  is  not  a 
mere  question  whether  they  have  sole  right  to  use  a  par- 
ticular name,  and  whether  the  alleged  servant  of  the  defenders 
interferes  with  that  by  using  his  own  name  in  connection 
with  the  words  "  &  Co."  Prima  facie  a  man  may  carry  on 
business  in  his  own  name,  even  if  it  happens  to  be  the  very 
name  which  has  become  very  favourably  known  in  the  same 
business  as  carried  on  by  another  (Tx^rton,  42  Ch.D.  128  j 
c/.  Smith  <k  Smith  v  M' Bride,  16  R.). 

The  pursuers  aver,  in  a  manner  relevant  for  inquiry, 
that,    by   representations    used    along    with  the   name,    the 
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PiMHBHiRs.  defenders  have,  in  the  language  of  Cotton  (L.J.),  in  one  of 
simpSm^Ltmited  ^^^  cases,  used  the  name  with  "  garnishings,"  so  as  to  suggest 
oQrayfcQoakirk.  that  it  is  the  name  of  the  business  of  which  the  pursuers 
MwchT.iwB.  bought  the  goodwill;  also,  that  the  use  of  the  defenders* 
servant's  name  in  the  defenders'  business  is  an  attack  on 
the  goodwill  which  the  pursuers  bought,  because  it  represents 
that  they,  the  defenders,  are  carrying  on  the  business  which 
that  servant  formerly  carried  on. 

The  other  matter  now  to  be  dealt  with  is  the  continuance 
pending  the  proof  of  the  interim  interdict  which  was  already 
granted  on  caution.  It  was  suggested  that  the  interim 
interdict,  under  the  second  head  of  the  prayer  at  least,  ought 
to  be  recalled.  But  it  does  not  seem  to  go  substantially 
further  than  Gray  &  Goskirk — ^against  whom  it  is  directed — 
themselves  agreed  to  go  on  13  th  January.  And  it  is  thought 
that  it  ought  to  stand,  notwithstanding  what  they  now  say 
in  articles  7  and  8  of  the  defences.  J.  D.  S. 

The  defenders  appealed  to  the  Sheriff-Principal 
(Johnston),  who  issued  the  following  judgment: — 

Perth,  1st  April,  1905. — The  Sheriff  disallows  proof  in 
hoc  statu  on  the  question  of  damages  ;  quoad  ultra  affirms 
the  Sheriff-Substitute's  interlocutor  of  7th  March,  1905  ; 
directs  the  expenses  of  the  appeal  to  be  treated  as  part  of  the 
general  expenses  of  the  cause. 

Christopher  N.  Johnston. 

Note. — I  do  not  think  that  the  question  of  jurisdiction 
can  be  determined  without  inquiry.  The  pursuers  aver 
that  the  defenders  carry  on  business  in  Perth  under  the  name 
of  James  Dewar  &  Co.  ;  that  the  two  firms  are  one  and  the 
same.  This  must,  if  there  is  to  be  no  proof,  be  assumed  to 
be  true ;  and,  assuming  it  to  be  true,  I  am  not  prejiared  to 
negative  jurisdiction. 

I  quite  assent  to  Mr.  Hunter*s  argument  that  the  ques- 
tion of  jurisdiction  ought  to  be  decided  ante  omnia.  The 
question,  however,  is  whether  it  would  be  expedient,  in  the 
very  peculiar  circumstances  of  this  case,  to  limit  the  proof 
which  must  be  taken  to  determine  the  question  of  jurisdic- 
tion to  the  question  of  jurisdiction.  Now,  there  does  not 
seem  to  me  to  be  much  subject-matter  for  parole  proof  apart 
from  the  questions  which  are  inextricably  bound  up  with  the 
question  of  jurisdiction  (other  than  the  question  of  damages). 
The  question  of  jurisdiction  seems  pretty  much  to  put  in 
issue  the  whole  relations  and  actings  both  of  the  defenders 
and  of  James  Dewar  in  connection  with  the  business  of  James 
Dewar  &  Co.  The  attempt  to  limit  the  proof  might  there- 
fore, I  think,  cause  difficulty  and  inconvenience  when  the 
proof  is  taken.  Further,  it  would  be  very  unsatisfactory  if, 
after  a  proof,  jurisdiction  should  be  affirmed,  and  it  should 
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then  be  found  necessary,  before  the  important  questions  of    pirthbhiek. 
law  could  be  considered,   to  have  a  second  proof,   because  ^.    Methven 

',  ,  r  )  Simpson,  Limited 

sorae  small  but  necessary  item  of  evidence  had  been  ruled  out  «''Q«i7*G<»kirk. 
as  not  relevant  to  the  question  of  jurisdiction.       The  ques-     Apriii.i906. 
tion  of  damages  is  on  a  different  footing.       I  do  not  think 
that,  consistently  with  precedents  or  principle,  the  defenders 
can  be  put  to  a  proof  upon  that  important  and  quite  separable 
matter  whilst  they  deny  the  jurisdiction  of  the  Court. 

The  question  of  interim  interdict  I  find  attended  with 
much  difficulty,  but  I  am  influenced  by  these  considerations. 
Upon  such  a  matter  the  discretion  of  the  judge  who  has  the 
conduct  of  the  case  is  not  to  be  lightly  interfered  with. 
Further,  the  terms  of  the  defenders'  own  letter  to  the  pursuers 
seem  to  go  far  to  justify  interim  interdict,  whatever  be  the 
ultimate  merits  of  the  case.  The  defenders  are  only  required 
to  take  on  caution  the  course  which  they  professed  them- 
selves willing  to  take  without  that  protection. 

A  great  many  otlier  questions  were  argued  before  me 
which  it  is  impossible  to  decide  at  the  present  stage  of  the 
case.  The  only  plea  which  I  ought  to  notice  is  that  of  "  all 
parties  not  called."  This  cannot,  I  think,  be  sustained  upon 
the  pursuers'  averments.  The  defenders'  agent,  however, 
virtually  admitted  that  he  represented  James  Dewar,  and  if 
that  gentleman  should  desire  to  be  sisted  as  a  defender,  I  see 
no  reason  why  that  should  not  be  done. 

I  trust  it  may  not  be  out  of  place  if  I  suggest  that  parties 
might  very  well  bring  this  litigation  to  a  close.  The  public 
must  now  be  fully  seized  of  the  facts.  C.  N.  J. 

A  proof  was  taken  on  the  questions  in  dispute, 
except  on  damages.  Thereafter  the  Sheriff-Substitute 
(Sym)  issued  the  following  judgment: — 

Perth,  2bth  July,  1905.— The  Sheriff-Substitute,  having 
taken  the  proof  and  heard  parties  and  considered  the  cause, 
finds  in  fact  (1)  that  for  some  years  prior  to  3rd  September, 
1904,  James  Dewar  carried  on  business  as  a  music  dealer  in 
Perth,  and  that  during  the  later  years  of  that  time  his  busi- 
ness was  in  Scott  Street,  and  was  advertised  by  him  in 
various  ways  as  Dewar's  Piano  and  Organ  Saloons ;  (2)  that 
Dewar's  estates  were  sequestrated  on  2nd  September,  1904, 
and  that  he  is  still  undischarged ;  (3)  that  the  trustee  issued 
"  articles  and  conditions  of  sale  of  the  stock-in-trade  and 
shop  furniture  and  fittings  and  goodwill"  of  Dewar's  busi- 
ness, and  invited  tenders  for  the  stock-in-trade  and  shop 
furniture  and  fittings,  "  together  with  the  goodwill " ;  ^4) 
that  among  those  who  made  inquiry  as  to  the  advertisement 
were  the  pursuers  and  defenders ;  that  the  latter,  who  are 
music  dealers  in  Glasgow  and  Dumbarton,  but  had  not 
previously  had  a  business  connection  with  Perth,  made  no 
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pbethshim.  offer,  while  the  pursuers  made  a  tender  of  158.  per  £  of  a 
8imp«on**Liniited  Certain  inventory  of  the  stock,  shop  furniture,  and  fittings, 
rOmy fcOoskirk.  ^hich  was  accepted,  "  it  being,"  the  trustee^s  letter  of  ac- 
Juijas,  ifl05.  oeptance  stated,  "  understood  that  your  offer  covers  the  good- 
will of  the  business  " ;  (5)  that  this  sale,  which  took  place  on 
2l8t  November,  1904,  covered  the  goodwill,  but  did  not  put 
any  separate  value  upon  it;  (6)  that  about  the  same  time 
the  defenders  got  into  communication  with  Dewar,  who 
desired  to  resume  business  in  his  own  name  in  Perth,  in 
which  town  and  neighbourhood  he  was  widely  known ;  (7) 
that  an  agreement  (No.  35  of  process)  was  arrived  at  between 
the  defenders,  Gray  &  Goskirk,  trading  at  Perth  as  J.  Dewar 
&  Co.,  piano  and  organ  dealers,  of  the  first  part,  and  James 
Dewar,  of  the  second  part,  whereby  it  was,  inter  alia,  agreed 
that  Dewar  should  serve  the  defenders  at  Perth  as  "  manager 
and  salesman,"  devoting  his  whole  time  and  attention ;  that 
the  defenders  should  pay  him  a  salary  of  408.  per  week  on 
the  basis  of  a  quarterly  balance  bearing  commission  at 
10  per  cent,  on  all  sales  effected,  provided  10  per  cent  on  all 
sales  effected  yields  a  sum  sufficient  to  allow  that  salary  ; 
that  he  should  also  have  a  certain  bonus,  according  to  profits, 
accumulating  in  the  defenders'  hands  until  £100  was  reached, 
when  an  arrangement  was  to  be  given  effect  to  on  the  basis  of 
a  third  share  of  profits  to  Dewar ;  and  that  it  should  be  in 
the  power  of  the  defenders,  in  the  event  of  the  business  not 
justifying  its  continuance  in  respect  of  not  showing  a  work- 
ing profit,  to  terminate  the  agreement  on  a  month's  notice ; 
(8)  that  shortly  before  the  execution  of  this  agreement  nego- 
tiations for  a  lease  of  47  York  Place,  Perth,  as  the  place  to 
be  occupied  by  the  business  of  J.  Dewar  &  Co.,  had  been 
begun  by  Dewar  with  the  proprietor,  a  certain  Dr.  Hender- 
son, on  behalf  of  Gray  &  Goskirk  and  himself;  (9)  that  a 
lease  (No.  29  of  process),  dated  in  December,  1904,  and 
January,  1905,  was  entered  into  about  the  same  time  as  said 
agreement  (No.  35  of  process),  under  which  the  tenants  are 
Greorge  Moritz  Gray  and  John  George  Groskirk,  both  piano- 
forte and  organ  dealers,  482  Sauchiehall  Street,  Glasgow, 
carrying  on  business  there  under  the  firm  Gray  &  Goskirk ; 
(10)  that  the  premises  were  to  be  used  as  a  dwelling-house  or 
as  a  place  for  the  business  of  dealers  in  pianos  and  organs, 
but  not  otherwise;  (11)  that  although  the  lease  was  dated  in 
December,  1904,  and  January,  1905,  business  was  begun  in 
December,  1904,  at  47  York  Place;  (12)  that  the  business  of 
James  Dewar  &  Co.  or  J.  Dewar  k  Co.  was  carried  on  with 
the  defenders'  capital,  they  having  provided  some  capital 
for  it,  and  keeping  a  separate  account  for  it ;  that  its  bank 
account  was  kept  at  Glasgow  under  their  charge;  and  that 
goods  for  it  were  ordered  by  them,  though  they  were  sold 


Digitized  by  VjOOQIC 


190d.]  SHERIFF  COURT  REPORTS.  351 

in  the  name  of  J.  Dewar  &  Co. ;   (13)  that  just  about  the    PBBTHSHiaB. 
time  that  the  business  was  begun,  and  after  conference  with  „.    Methyen 

.  o       »  Simiwon,  Limited 

Gray  &  Goskirk,  Dewar  sent  out  a  circular  (No.  10  of  pro- "Q^y^^^kirk- 
cess),  dated  at  47  York  Place,  on  30th  December,  1904,  and  Joiyo^Jw. 
headed  "  Dewar's  Piano  and  Organ  Saloons  "  ;  (14)  that  this  shertirsTii. 
circular  was  sent,  inter  alios,  to  the  old  customers  of  Dewar ; 
and  that  it  is  signed  James  Dewar  &  Co.,  which  firm  the 
defenders  maintain  to  consist  of  Gray  &  Goskirk,  on  the  one 
part,  and  Dewar,  on  the  other;  that  the  circular  asks  the 
recipients  to  note  the  new  address,  expresses  regret  for  the 
trouble  and  annoyance  to  which  they  might  have  been  put 
(meaning  put  by  Dewar 's  misfortune),  intimates  that  47 
York  Place  has  been  opened,  and  offers  to  attend  to  orders 
as  in  past  years,  and  thanks  the  customers  for  past  favours ; 
(16)  that  this  circular  was  received  by  many  old  customers 
of  Dewar,  some  of  whom  have  been  examined  as  witnesses, 
and  that  it  was  understood  by  them  as  indicating  that  Dewar 
had  resumed  his  former  business  at  a  new  address ;  (16)  that 
the  pursuers,  who  had  also,  after  the  purchase  of  the  good- 
will, been  canvassing  the  customers,  came  to  know  of  the 
circular  No.  10  of  process,  and  having  learned  that  the  new 
tenants  of  the  house  47  York  Place  were  Gray  &  Goskirk,  the 
defenders,  entered  into  communication  with  them,  in  which 
they  complained  of  the  use  of  the  name  Dewar ;  (1 7)  that  the 
defenders  replied,  saying,  that  ''  we  used  the  name  J.  Dewar 
&.  Co.,  not  J.  Dewar,  the  name  of  the  sequestrated  estate. 
It  did  not  occur  to  us  that  there  would  be  any  trouble  from 
using  said  name,  or  we  should  not  have  adopted  it.  We 
have  sent  Mr.  Dewar,  by  same  post,  a  copy  of  this  letter, 
instructing  him  to  discontinue  the  use  of  his  own  name  in 
the  business  of  47  York  Place  "  ;  (18)  that  subsequently  they 
wrote  that  they  had  instructed  Mr.  Dewar  "  not  to  continue 
the  use  of  the  name  of  J.  Dewar  &  Co.  at  47  York  Place, 
Perth";  (19)  that  the  business  continued,  however,  to  be 
carried  on  in  the  name  of  James  Dewar  &  Co.,  and  that  in 
this  action  the  defenders  averred,  and  have  led  evidence  to 
prove,  that  James  Dewar  refused  to  allow  his  name  to  be 
dropped,  maintaining  a  right  to  have  the  business  carried  on 
under  it;  (20)  that  the  defenders,  Gray  &  Goskirk,  were,  in 
fact,  carrying  on  business  in  the  county  of  Perth  at  47  York 
Place,  Perth,  as  the  said  argument  (No.  35  of  process)  bears ; 
(21)  that  it  is  established  on  the  proof  that,  in  concert  with 
James  Dewar,  they  were,  when  interdict  was  applied  for, 
endeavouring  to  carry  on  that  business  which  James  Dewar 
carried  on  as  Dewar^s  Piano  and  Organ  Saloons,  Perth,  and 
of  which  the  goodwill  had  been  sold  by  the  person  in  titulo 
thereof,  the  trustee  of  the  said  James  Dewar,  to  the  pur- 
suers ;  (22)  that  the  said  James  Dewar  was  not  a  partner 
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Pkethshiek.    with  Gray  &  Goskirk   in  the  business  at  47  York  Place, 
MethTcn       Perth  :  with  these  findings  in  fact,  Finds  in  law  (1)  that  the 

Slmpscm,  Limited  '  &  *  \   / 

rGrnj&Gwikirk.  defenders  are  subject  to  the  jurisdiction  of  the  Sheriff  of 
July  i6^i906.  Perthshire ;  (2)  that  James  Dewar,  not  having  been  a  party 
aiifriffSTM.  ^Q  |.j^g  g^jg  Qf  ^Yie  goodwill  of  his  business,  he  is  not  in  law 
under  obligation  not  to  defeat  the  contract  of  sale  by  be- 
ginning business  in  Perth  in  his  own  name,  or  even  by  can- 
vassing customers  of  his  old  business  for  his  new  business ; 
(3)  that  the  defenders  were  not  entitled,  with  or  without  the 
co-operation  of  the  said  James  Dewar,  to  endeavour  to  carry 
on  that  business  which  had  belonged  to  the  said  James 
Dewar,  and  the  goodwill  of  which  had  been  sold  to  the 
pursuers ;  therefore  interdicts  the  defenders  and  all  others 
acting  under  their  authority  from  carrying  on,  or  represent- 
ing that  they  are  carrying  on,  the  business  formerly  carried 
on  by  James  Dewar,  piano  and  organ  dealer,  Scott  Street, 
Perth  J  further  interdicts  them  and  all  others  acting  under 
their  instructions  or  authority  from  carrying  on  that  busi- 
ness which  they  have  opened  in  York  Place,  Perth,  in  the 
name  of  James  Dewar  &  Co.  or  J.  Dewar  &  Co.,  or  in  any 
other  name  similar  thereto,  or  only  colourably  different  there- 
from, which  may  represent,  or  be  fitted  to  represent,  that 
the  business  they  are  carrying  on  is  that  business  which  was 
formerly  the  business  of  James  Dewar,  piano  and  organ 
dealer,  Scott  Street,  Perth;  further  interdicts  them  from 
using  trade  labels,  window  ticket  advertisements,  wrappers, 
invoices,  notices,  or  circulars  which  may  represent,  or  be 
fitted  to  represent,  that  the  business  which  they  are  carrying 
on  is  that  formerly  carried  on  by  said  James  Dewar,  piano 
and  organ  dealer,  Perth ;  finds  the  pursuers  entitled  to 
expenses  on  the  higher  scale,  &c.  John  David  Stm. 

Note. — Jurudiction. — It  is  thought  clear  on  the  proof 
that  Gray  &  Goskirk  did  carry  on  business  in  the  county  of 
Perth,  under  the  name  of  J.  Dewar  k  Co.,  and  had  a  place  of 
business  at  York  Place,  Perth.  That  is  said  in  No.  35  of 
process  on  their  own  authority  in  making  an  arrangement 
with  Dewar,  and  their  own  statement  is  borne  out  by  the 
other  facts. 

Position  of  Dewar, — It  is  thought  that  James  Dewar  was 
not  a  partner  of  Gray  &  Goskirk.  It  were  strange  if  these 
keen  business  people,  who  say  they  have  made  money  and 
wished  an  outlet  for  it,  had  made  an  undischarged  bankrupt 
their  partner.  They  took  him  into  their  employment  on  a 
month's  notice,  with  the  hope  of  an  interest  in  the  business 
if  it  succeeded.  Whether  it  succeeded  depended  a  good  deal, 
the  Sheriff-Substitute  thinks,  on  whether  it  could  be  success- 
fully conducted  as  the  business  formerly  conducted  by  Dewar 
at  Scott  Street.       The  Sheriff-Substitute  has  not  been  able 
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to  doubt  upon  the  proof,  which  must  be  taken  all  together    psmbbbisb. 
and  scrutinised  as  to  its  dates,  that  Gray  &  Goskirk  aod  g^  >JjJ*»Jjn  ,j^ 
James  Dewar  meant  to  represent,  and  did  represent,  that  the  pq»y*'Qo*fcirfc 
business  at  York  Place  was  that  which  had  been  conducted    J^^yf^^i**- 
at  Scott  Street,   and  which   Dewar  had  resumed.       Dewar     Sheriff  stm. 
might  start  again.      Dewar  might  use  his  own  name.      But 
it  was  not  permissible  eyen  for  him  to  represent  the  new 
business  which  he  might  lawfully  carry  on  as  that  business 
of  which  the  goodwill  had  been  lawfully  sold  {Melrose  Drover 
ds  Co,,  4  F.  1120,  Lord  Stormonth-Darling). 

Scope  of  Proof. — ^At  the  former  debate  before  the  Sheriff- 
Substitute  neither  party  showed  any  interest  in  the  question 
whether  the  proof  should  cover  the  question  of  damages. 
Their  contention  was  as  to  the  matter  whether  the  jurisdic- 
tion should  or  should  not  be  taken  along  with  the  interdict. 
The  Sheriff-Substitute,  though  his  attention,  he  thinks,  was 
not  even  called  to  the  matter,  quite  agrees  that  it  was 
formally  right  not  to  take  up  the  question  of  damages.  He 
is  not  without  a  suspicion  that  the  parties  regret  that.  At 
all  events,  it  is  to  be  hoped  that  it  may  not  now  have  to 
be  gone  into. 

Form  of  Interdict. — ^The  form  of  interdict  to  be  granted 
has  been  the  subject  of  careful  consideration.  Gray  k 
Goskirk,  who  have  been  carrying  on  business  as  J.  Dewar  k 
Co.  in  the  circumstances  described  in  the  interlocutor,  have 
no  antecedent  right  in  that  name  or  relation  to  it.  They 
can  scarce  use  it  without  suggesting  that  they  are  conducting 
that  old  and  favourably  known  business  of  which  the  pursuers 
acquired  the  goodwill.  Their  case  is  very  different  from 
that  which  would  have  been  Dewar's  in  a  simple,  honest 
attempt  to  resume  business  in  his  own  name,  and  to  get  his 
old  friends  to  support  him.  The  proof,  taken  as  a  whole, 
appears  to  the  Sheriff- Substitute  (and  he  has  not  attempted 
to  set  out  all  the  details  either  in  the  interlocutor  or  note)  to 
show  that  an  attempt  has  been  made  by  the  defenders  and 
Dewar  to  obtain  for  a  new  business  the  benefit  of  being 
thought  to  be  the  old ;  and  the  cases  cited  for  the  defenders, 
as  well  as  for  tKe  pursuers,  seem  to  put  that  as  a  test,  and 
to  support  the  view  in  law  which  the  Sheriff-Substitute 
takes.      Several  of  them  are  cited  in  the  former  interlocutor. 

J.  D.  S. 

The  defenders  appealed  to  the  Sheriff-Principal, 
who  issued  the  following  judgment: — 

Pbrth,  21»f   November,    1905. — The   Sheriff  refuses   the    NoT.n,i906w 
appeal:   varies  the  Sheriff-Substitute's  interlocutor  of  25th      , sheriff 

JOBHBTOV 

July,  1905,  by  recalling  or  deleting  the  15th,  16th,  17th,  and 
18th  lines  on  page  4  of  said  interlocutor,  beginning  "  and  all 
others  acting  under  their  authority,"  and  ending  "further 
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PwraraiRB.  interdicts  them  "  ;  quoad  ultra,  affirms  the  said  interlocutor, 
simpfon^^Ltmited  ^^^  decems ;  finds  the  pursuers  entitled  to  the  expenses  of  the 
yGrayft'ootkirk.  appeal,  to  be  included  in  the  account  already  allowed. 

Not.  21^1806.  CHRISTOPHER  N.  JOHNBTON. 

JoHHBTov.  Note.— TliQ   appellants   marshal   their    arguments   under 

three  heads — 

1.  Jurisdiction. — I  accept  for  the  purposes  of  the  case 
the  defenders'  contention  that  the  same  persons  may  be  the 
sole  partners  of  two  separate  firms  carried  on  under  different 
names.  But  it  does  not  follow  from  this  that  mere  differ- 
ence of  names  is  enough  to  make  two  separate  and  distinct 
firms.  On  the  facts  of  this  case  I  am  satisfied  that  there 
are  not  two  firms.  As  I  understand  defenders'  argument,  it 
is  further  contended  that,  even  in  this  view,  in  order  to  con- 
stitute jurisdiction,  the  defenders  ought  to  have  been  cited 
under  the  name  in  which  they  carry  on  business  in  Perth- 
shire. But  this,  I  think,  is  quite  untenable.  If  John 
Thomson,  Cupar,  carries  on  business  in  Perth  as  William 
Smith,  it  cannot,  I  think,  be  contended  that  jurisdiction  is 
not  constituted  in  Perthshire  by  citing  him  as  John  Thom- 
son, Cupar,  if  that  designation  be  sufficient  to  identify  him, 
and  it  is  averred  and  is  established  that  he  carries  on  busi- 
ness in  Perth  as  William  Smith. 

2.  Competency. — Under  this  head  the  defenders  argue 
that  the  crave  of  the  interdict  is  too  vague.  I  am  not  sure 
that  this  is  "  competency,"  but  that  does  not  matter.  I  am 
disposed  to  think  that  the  prayer  and  the  interdict,  as 
granted  under  the  first  head,  are  too  vague.  It  might  be 
possible,  within  the  crave  of  the  prayer,  to  frame  a  more 
definite  interdict,  but  I  do  not  think  it  necessary  to  con- 
sider this,  as  the  findings  and  the  remainder  of  the  interdict 
really  cover  what  is  important  The  defenders  further  argue 
that  the  other  branches  of  the  interdicts  as  granted  are  not 
conform  to  the  prayer.  But  I  think  that  they  are  within 
the  prayer,  and  that  the  limitation  is  covered  by  the  aver- 
ments in  the  condescendence.  It  is  always  competent  to 
give  less  than  what  is  asked,  provided  what  is  given  falls 
within  the  crave,  and  is  relevant  to  the  grievance  complained 
of  in  the  condescendence.  For  reasons  which  will  appear 
under  what  I  have  to  say  under  "Merits,"  I  am  not  sure 
that  any  limitation  was  necessary,  but  no  complaint  is  made 
against  it  by  the  respondents. 

3.  Merits. — In  a  question  with  any  person  other  than 
the  bankrupt,  the  pursuers  are,  in  my  opinion,  just  in  the 
same  position  as  if  they  had  bought  the  business  from  the 
bankrupt  himself.  Now,  the  name  Dewar  is  not  an  un- 
common one,  particularly  in  Perth,  but  even  there  it  is 
hardly  in  the  same  category  as  Smith  or  Thomson.       The 
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business  of  a  music-seller  is,  however,  a  rare  one  in  a  town    pbbmmibk. 
such  as  Perth,  and  in  view  of  the  business  carried  on  by  the  gi^JS^^^LSuted 
bankrupt  the  collocation  of  the  business  with  the  name  ig«>Qray*'Qo»fctrk. 
significant.       In  my  opinion,  the  pursuers,  as  purchasers  of    Nov.  n^iwe. 
the  goodwill,   are  entitled   to  prevent  any  person  or  firm     jomSob. 
whose  name  is  not  Dewar  from  carrying  on  the  business  of 
music-selling   in   Perth   under  the   name   of   Dewar.       The 
inference   is   irresistible  that  this  name   is  used  with   the 
object  of  appropriating  some  of  the  goodwill  attached  to  the 
name.       Now,  if  this  be  so,  it  appears  to  me  to  make  no 
difference   that  the  person  or   firm   so  challenged  have   an 
employee  of  the  name  of  Dewar.      That,  in  my  view,  is  at 
present  the  position  of  the  bankrupt.       There  is  nothing  to 
prevent  the  defenders  carrying  on  business  in  their  own  name 
in  Perth,  or  employing  the  bankrupt,  or  sending  circulars  to 
the  public  or  to  the  old  customers  of  the  firm  informing  them 
that  the  bankrupt  has  charge  of  their  Perth  business.      But, 
in  my  view,  they  are  not  entitled  to  use  the  name  of  Dewar. 

I  appreciate  the  force  of  the  defenders'  argument  that 
the  bankruptcy  is  a  public  fact,  and  that  the  public  must 
know  quite  well  what  they  are  doing  if  they  give  their  busi- 
ness to  the  new  firm.  I  think  that  the  cases  are 
against  that  argument.  But,  apart  from  the  cases,  it 
appears  to  me  to  be  unsound.  I  can  very  well  conceive 
that  there  are  people  who  will  stick  to  the  old  business 
so  long  as  they  are  led  to  believe  that  it  is  being  carried  on 
as  before,  notwithstanding  a  bankruptcy,  but  who  would  not 
stick  to  it  if  they  understood  that  the  goodwill  had  been 
lawfully  transferred,  and  that  the  business  which  now  appeals 
to  them  is  a  different  business,  even  although  the  owner  of 
the  old  business  has  an  interest  in  its  prosperity  as  an 
employee  with  a  commission.  There  are  probably  people 
who  think  that  onerous  purchasers  from  the  creditors  of  a 
bankrupt  have  a  better  claim  upon  them  than  other  parties 
who  have  arranged  to  employ  the  bankrupt.  I  am  of 
opinion  that  the  circular  which  must  be  held  to  have  been 
issued  by  the  defenders  on  their  behalf  was  so  conceived 
as  not  to  be  consistent  with  the  fact  that  the  bankrupt's  busi- 
ness had  been  sold  to  the  pursuers  to  help  to  pay  the 
bankrupt's  debts.  C.  N.  J. 

A  proof  was  then  taken  on  the  question  of  damages, 
and  the  Sheriff-Substitute  awarded  £110,  with 
expenses,  which  the  Sheriff-Principal  confirmed  on 
appeal. 

For   pursuers— Messrs.    R.    Macoreoob   Mitchell   &   CJo.,. 
Perth. 

For  defenders — Messrs.  M'Cash  &  Hunter,  Perth. 
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No.  106. 

Lahaskbhwi. 

witeon 

AdTertlslng  Go.  v 

Griffiths  ft 

MiUinKtoD, 

Limited. 


SHERIFF  COURT  OF  LANARKSHIRE. 

The  Wilson  Advertising  Company,  Pursuers; 
Griffiths  &  Millington,  Limited,  Defenders, 
Slander — Calumny  of  business — Representations  that 
business  had  changed  hands — Special  and  general 
damage, — In  an  action  of  damages  for  slander, 
founded  upon  statements  not  actionable  per  se,  but 
consisting  of  untrue  and  malicious  representations 
that  the  pursuers'  business  had  been  sold  or  trans- 
ferred to  the  defenders,  which  statements  were  in- 
tended or  reasonably  likely  to  produce,  and  in  the 
ordinary  course  of  things  did  produce,  a  general 
loss  of  business,  as  distinct  from  the  loss  of  par- 
ticular known  customers,  held  that  evidence  of  such 
general  loss  of  business  was  admissible  to  support 
the  action. 

In  this  action  tlie  pursuers,  the  Wilson  Advertising 
Company,  Glasgow  and  Dundee,  sued  Griffiths  & 
Millington,  Limited,  Birmingham,  London,  and  Man- 
chester, for  payment  of  £100  of  damages,  jurisdiction 
being  prorogated.  The  condescendence  set  forth  that 
the  pursuers  were  advertising  lessees  of  tramways,  &c., 
in  Scotland,  and  lessees  of  the  advertising  on  the 
Stirling  tramways  for  about  sixteen  years  up  to  Martin- 
mas, 1902;  that  in  the  early  part  of  the  summer  of 
1902  they  were  in  treaty  with  Mr.  A.  M.  Wardlaw, 
secretary  of  the  Stirling  tramways,  for  a  renewal  of 
their  lease  as  from  Martinmas  of  that  year,  but  failed 
to  come  to  an  agreement;  that  during  the  months  of 
July  and  August,  1902,  and  later,  they  learned  from 
customers  and  others  in  Stirling  and  elsewhere  that 
representatives  of  the  defenders  had  been  calling  on 
these  customers  and  others,  representing  that  the 
defenders  had  bought  the  pursuers'  business  and  were 
lessees  of  the  advertising  on  Stirling  tramways;  that 
the  said  customers  and  others  were  not  apprised  that 
the  defenders'  lease  (signed  on  the  9th,  12th,  and  15th 
July)  did  not  commence  till  Martinmas  following ;  that 
thus  the  pursuers  were  prevented  from  getting  quarterly 
and  other  short-term  orders,  and  payment  of  some 
accounts  due  to  them  was  suspended;  that  notwith- 
standing the  pursuers'  complaint  and  request,*  made  in 
July,  that  the  defenders'  misrepresentations  should 
cease,  the  defend  el's  continued  to  itiake  the  'same 
verbally  and  in  writing,  and  in  particular  they,  on 
8th  October,  1902,  wrote  the  manager  of  Cantrell  & 
Cochrane,  Glasgow  (customers  of  the  pursuers) 
soliciting  business  and  stating  that  they  controlled  for 
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advertising  purpoees,  among  others,  Stirling  tramways,   lak^hiu. 

although   they   knew   the   pursuers   were    still   lessees  AdvertiiiSyoo.  • 

thereof;    that  the   defenders'   misrepresentations   were     Miiiington. 

published   maliciously,    with   the    intention   that   they         — 

would  produce,  or  were  reasonably  likely  to  produce, 

loss  and  damage  to  the  pursuers,  and  in  the  ordinary 

course    of    things    they   did    produce    general    loss    of 

business   distinct  from   the   loss   of  particular   known 

customers ;  and  that  the  defenders  should  have  been  on 

their  guard  as  to  the  representations  being  made  on 

their  behalf,  as  the  new  lease  in  tiieir  favour  specially 

provided  for  their  liability  as  lessees  in  disputes  with 

the  pursuers  as  to  or  arising  out  of  the  transference  of 

advertisements.      The   defenders,   in   answer,   founded 

on  their  lease  as  from  Martinmas,  1902,   and  denied 

that  any  previous  representations  made  by  them,  which 

were  in  the  fair  exercise  of  their  right,  occasioned  loss 

to  the  pursuers  or  affected  their  business  in  the  manner 

complained  of,  and  pled  that  the  action  was  irrelevant. 
The  following  interlocutor  was  pronounced :  — 
Glasgow,   lith  January,  1903. — Having  heard  parties'    Jan. h.iws. 

procurators  aud  considered  the  closed  record,  repels  the  first        Sheriff 

plea  in  law  for  the  defenders ;  allows  a  proof,  and  appoints 

the  case  to  be  put  to  the  diet  roll  of  the  22nd  current. 

R.  U.  Strachan. 
Note. — The  defenders'  objection  to  the  relevancy  of  the 

action  is  now  admittedly  obviated  by  the  amendments  which 

have  been  made  by  the  pursuers ;  but  they  maintain  that  the 

pursuers  are  not  entitled  to  a  proof  of  the  averments  now  made 

by  them  to  the  effect  that  *'  the  representations  complained  of 

were  reasonably  likely  to  produce  loss  and  damage  to  the 

pursuers  in  the  ordinary  course  of  things,  and  in  the  ordinary 

course  of  things  they  did  produce  a  general  loss  of  business 

distinct  from  the  loss  of  particular  known  customers."       In 

support  of  this  contention  the  defenders  relied  on  certain 

English  decisions,  and  particularly  on  the  case  of  White  v 

Mellin  (H.L.),   1895,  Appeal  Cases,   154.       But  that  was  a 

very  special  case.       Damages  were  there  claimed  for  a  false 

statement  disparaging  a  trader's  goods,  and  it  was  held  that 

in  such  a  case  two  things  required  to  be  established — (1)  that 

the  representation  was  made  in  disparagement  of  the  plain- 
tiff's goods,  and  was  untrue ;  and  (2)  that  it  occasioned  special 

dan^ge  to  the  plaintiff.       It  was  held,  however,  that  the 

plaintiff  had  entirely  failed  to  prove  that  he  had  suffered  in 

the  past,  or  was  likely  to  suffer  in  the  future,  any  injury  m 

whatever  through  the  representation  of  which  he  complained. 

It  appears  to  me  that  this  was  in  reality  a  decision  to  the 
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LAiTAKKBHiuk    effcct  that  the  representation  was  not  of  a  nature  calculated 

AdveiSllng"co  «  *^  injure  the  plaintiff's  business,  and  that  there  was,  therefore, 

finfflXJ.     "^  relevant  ground  of  action.      If  any  injury  of  any  kind  had 

Limited.       h^q^^  proved,  that,  as  I  understand  it,  would  have  been  held 

Jan.^1003.    ^^  ^g  special  damage  suflScient  to  sustain  the  action.     The 

stSchIf.     case  of  Ratcliffe  v  Evans,  1892,  2  Q.B.  524,  cited  by  the 

pursuers,  appears  to  me  to  have  a  much  closer  bearing  on 

this  case.      It  was  there  held  that  where  an  untrue  statement 

was  maliciously  published  in  regard  to  the  plaintiff's  business, 

which  was  intended  or  likely  to  produce  a  general  loss  of 

business,  evidence  of  such  loss  was  admissible  and  sufficient  to 

support  the  action. 

It  appears  to  me  that  the  question  has  been  unnecessarily, 
or  at  all  events  prematurely,  raised  by  the  pursuers.  So  far 
as  I  am  aware,  our  law  does  not  recognise  the  distinction 
between  special  and  general  damage  which  exists  in  the  law 
of  England.  If  a  statement  is  made  or  published  in  Scotland 
by  one  person  which  from  its  nature  is  calculated  to  injure 
the  character  or  business  of  another,  the  party  injured  is 
equally  entitled  in  both  cases  (differing  in  this  respect  from 
the  law  of  England)  to  the  loss  and  damage  sustained  by  him. 
The  amount  of  the  damage  is  entirely  a  question  of  circum- 
stances, and  there  is  no  restriction  of  the  evidence  bearing  on 
the  subject.  The  pursuer  is  entitled  to  all  the  loss,  either 
special  or  general,  which  he  can  prove  to  be  directly  or 
reasonably  attributable  to  the  false  representations. 

R.  U.  S. 
For  pursuers— Mr.  Archibald  Hamilton,  Glasgow. 
For  defenders— Messrs.   Wardlaw  &  Morrison,  Bridge  of 
Allan,  and  Messrs.  Cunliffs  &  Anderson,  Glasgow. 


No.  107.  Peter  Fyfe,  Complainer ;  James  Hamilton, 


Lahaeuhire. 


Respondent, 


nf^ton.  Police— Shop  Hours  Act,  1904  (4  Ed,  VII.  cap.  31>— 

Trades  included  in  Closing  Order — Dairy  shop 
selling  other  than  dairy  products. — ^An  Order  of 
burgh  magistrates  under  the  Shop  Hours  Act  of 
1904  fixed  the  hour  for  closing  grocers'  and  pro- 
vision merchants'  and  bakers'  shops  at  8  p.m. 
Held  that  the  keeper  of  a  "  dairy  "  (a  shop  for  sell- 
ing dairy  products)  was  entitled  to  keep  it  open 
after  8  p.m.  for  selling  articles  appropriate  to  a 
dairy  business,  although  he  professed  to  be  also  a 
baker  and  a  grocer  and  provision  merchant,  and 
must  cease  at  that  hour  the  sale  of  articles  appro- 
priate to  the  latter  businesses.  Further  held  that 
bread  and  potted  meat  were  articles  of  the  latter 
-  class,  but  cheese  was  a  dairy  product  and  saleable 
after  8  p.m.  without  infringement  of  the  Order. 

This  was  a  prosecution  by  a  local  authority  d!or  an 
alleged  infringement  of  their  Order  under  the  statute 
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for  the  closing  of  certain  classes  of  shops  at  a  certain    lahawmhim. 
hour.      The  grounds  of  complaint  and  defence  appear      nSntSn. 
from  the  subjoined  judgment.      The  Sheriff-Substitute 
(Mackenzie),  in  giving  judgment,  said — 

This  is  a  complaint  for  contravention  of  an  Order  pro-  june2o,  ioob. 
nounced  by  the  magistrates  of  Glasgow  under  the  Shop  Hours 
Act  of  1904.  The  Order  fixes  the  hour  of  closing  of  a 
number  of  different  descriptions  of  shops  at  8  p.m.  on 
ordinary  week-days,  and  it  applies,  inter  alia,  to  grocers  and 
provision  merchants  and  to  bakers,  but  it  does  not  apply  to 
dairies.  The  complaint  is  at  the  instance  of  the  chief 
inspector  in  the  city  of  Glasgow  under  the  Shop  Hours  Act, 
and  the  complainer  has  been  duly  authorised  by  the  Cor- 
poration of  the  city  of  Glasgow  to  prosecute  cases  under  the 
Act.  It  describes  the  respondent  as  a  grocer  or  provision 
merchant,  and  states  that  on  the  date  libelled  under  the 
complaint  he  kept  his  shop  open  after  the  closing  hour  of 
8  p.m.  for  the  service  of  customers  in  his  said  trade  of  grocer 
or  provision  merchant ;  for  serving  Nellie  M'Lean  with  a  loaf 
of  bread,  and  two  other  customers,  whose  names  and  addresses 
are  to  the  complainer  unknown,  with  groceries  or  provisions, 
namely,  one  person  with  potted  meat  and  one  person  with 
cheese. 

Now,  the  first  question  is  whether  the  respondent  is  either 
a  grocer  or  provision  merchant.  The  business  which  he 
carries  on  is  to  sell  milk,  butler,  bread,  and  other  foodstuffs, 
potted  meat,  tea,  sugar,  semolina,  and  soap,  and  probably 
some  other  articles  which  I  have  omitted ;  and  some  at  least 
of  these  articles  certainly  appear  to  fall  within  the  descrip- 
tion of  groceries  or  provisions.  Moreover,  circulars  were 
sent  round  to  the  tradesmen  of  the  city  by  the  magistrates . 
before  the  Order  under  the  Shop  Hours  Act,  1904,  was  issued, 
and  the  respondent,  in  response  to  this  circular,  returned 
himself  as  a  grocer,  provision  merchant,  dairyman,  and 
baker.  In  doing  so,  I  think  he  was  quite  right,  considering 
the  articles  he  sells.  I  think  he  carries  on  business  in 
every  one  of  these  four  capacities,  and  therefore  that  he  is  a 
grocer  and  provision  merchant,  as  well  as  a  baker  and  a 
dairyman.  The  second  question  is  whether  it  is  proved  that 
he  did,  on  the  date  libelled,  keep  his  shop  open  for  the 
service  of  customers  after  8  p.m.,  and  on  this  question  there 
is  really  no  controversy.  It  is  proved  beyond  doubt  that 
he  did  keep  his  shop  open  on  the  date  libelled  after  8  p.m. 
for  the  purpose  of  serving  Nellie  McLean  with  a  loaf  of 
bread  and  two  other  persons  whose  names  are  unknown,  one 
with  potted  meat  and  the  other  with  cheese.  The  third 
question  is  whether,  in  serving  these  customers,  he  was  serv- 
ing them  as  a  grocer  or  provision  merchant,  or  whether  he 
was  serving  them  as  a  dairyman,  for  the  defence  is  that  he  ^ 
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Lanarkbhirb.  was  serving  them  as  a  dairyman,  and  therefore  that  he  com- 
mitted no  contravention  of  the  Act.  This  defence  is  founded 
upon  sub-sec.  5  of  sec.  2  of  the  Act,  which  provides  that 
"  where  several  trades  and  businesses  are  carried  cwi  in  the 
same  shop,  and  any  of  these  trades  or  businesses  are  of  such 
a  nature  that,  if  they  were  the  only  trades  or  businesses 
carried  on  in  the  shop  the  Closing  Order  would  not  apply  to 
the  shop,  the  shop  may  be  kept  open  after  the  closing  hour 
for  the  purposes  of  these  trades  and  businesses  alone,  but  on 
such  terms  and  under  such  conditions  as  are  specified  in  the 
Order."  Now,  no  terms  or  conditions  are  specified  in  the 
Order  as  those  upon  which  a  shop  affected  by  the  Order  may 
be  kept  open  for  the  purposes  of  a  trade  to  which  the  Order 
does  not  apply,  and  accordingly  any  rights  which  the  re- 
spondent has  under  this  sub-section  are  not  limited  in  any 
way  by  words  or  provisions  in  the  Order  itself.  The  com- 
plainer's  answer  to  the  defence  which  is  thus  stated  is  two- 
fold. In  the  first  place,  he  says  that  the  shop  affected  by 
the  Order  can  only  be  kept  open  for  such  of  the  purposes  of 
a  trade  to  which  the  Order  does  not  apply  as  exclusively 
belong  to  that  tradi,  and  in  the  second  place  he  maintains, 
separatiniy  that  the  selling  of  cheese,  bread,  and  potted  meat 
is  not  among  the  purposes  of  a  dairy  trade  or  business.  I 
take  these  two  questions  in  their  order,  and  as  regards  the 
first  I  am  unable  to  accept  the  complainer's  construction  of 
sub-sec.  5  of  sec.  2.  It  appears  to  me  that,  before  that 
construction  can  be  accepted,  words  would  require  to  be 
read  into  the  Act  which  are  not  there.  In  my  opinion,  the 
plain  meaning  of  that  sub-section  is  that  where  several  trades 
and  businesses  are  carried  on,  and  some  are  and  some 
are  not  affected  by  the  Closing  Order,  the  shop  in 
which  they  are  carried  on  may  be  kept  open  for 
all  or  any  of  the  purposes  of  the  trades  to  which 
the  Order  does  not  apply,  but  for  no  other  purposes — 
that  is  to  say,  the  keeping  open  of  the  shop  for  the  purpose 
of  the  excepted  trades  is  not  to  be  made  an  excuse  for  selling 
articles  which  are  really  part  of  the  business  of  the  trades  to 
which  the  Order  applies.  But  beyond  that  I  cannot  carry 
the  meaning  of  that  clause,  and  I  cannot  give  the  effect  to  it 
which  the  oomplainer  contended  for.  Now,  the  result  of  the 
construction  which  I  have  put  upon  the  sub-section  as 
applied  to  this  case  is  that,  in  my  opinion,  the  respondent 
was  entitled  to  keep  open  his  shop  after  8  p.m.  for  the 
purpose  of  selling  such  articles  as  it  is  the  proper  business  of 
a  dairyman  to  sell,  but  for  no  other  purpose,  because  the 
Order  applied  to  the  other  three  trades  carried  on  in  the 
shop— those  of  grocer,  provision  merchant,  and  baker.  I 
am  quite  alive  to  the  fact  that  this  construction  may  lead 
to  considerable  difficulty  in  the  administration  of  the  Act,  or 
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at  any  rate  of  the  Order  which  has  been  pronounced  by  the  Lahambhim. 
magistrates  of  Glasgow.  It  may  be,  for  instance,  the  result 
of  this  construction  that  one  kind  of  tradesman  may  be 
able  to  sell  an  article  after  8  p.m.  which  another  cannot  sell ; 
but  then,  I  think  that  that  anomaly,  if  it  does  arise,  is  due 
to  the  fact  that  either  the  Legislature  or  the  framers  of  this 
Closing  Order  have  failed  sufficiently  to  appreciate  the  com- 
plexity of  the  industrial  situation  with  which  they  are  deal- 
ing. That  brings  me  to  the  last  question  in  the  case,  which 
is,  whether  the  articles  sold  by  the  respondent  after  the  hour 
of  closing  were  sold  as  a  grocer  or  provision  merchant,  or 
were  sold  by  him  as  in  the  exercise  of  his  trade  as  a  dairy- 
man. As  I  have  already  stated,  these  articles  were  bread, 
potted  meat,  and  cheese.  In  regard  to  this  question  the 
respondent  founds  upon  the  fact,  which  is  proved,  that  it  has 
been  for  long  a  common  practice  among  dairymen  in  the 
city  of  Glasgow  to  sell  potted  meat,  bread,  and  cheese  as  well 
as  milk  and  butter,  and  his  contention  is  that  the  sale  of  these 
articles  is  one  of  the  purposes  of  a  dairy  business,  and  there- 
fore that,  under  sub-sec.  5  of  sec.  2,  he  was  within  his  right 
in  keeping  open  his  shop  for  the  sale  of  the  articles  specified 
in  the  complaint.  I  don^t  think,  however,  it  follows  that, 
because  there  has  been  a  practice  on  the  part  of  dairymen  in 
Glasgow  to  sell  bread  and  potted  meat,  the  sale  of  these 
Articles  is  therefore  necessarily  a  part  of  a  dairy  business. 
It  appears  to  me,  to  take  the  case  of  bread,  that  it  is  im- 
possible to  hold  that  it  is  a  proper  part  of  a  dairyman's  busi- 
ness to  sell  bread.  I  don't  suggest  for  a  moment  that  there 
would  be  anjrthing  improper  in  him  selling  bread.  What  I 
mean  is  this,  that,  when  he  sells  bread,  it  seems  to  me  that 
he  is  not  carrying  on  his  trade  as  a  dairyman,  but  is  carrying 
on  a  distinct  and  separate  trade  in  combination  with  his 
trade  of  dairyman.  It  seems  to  me  that  potted  meat  not 
being  a  dairy  product,  or  even  akin  to  a  dairy  product,  it  is 
impossible  to  hold  that  it  is  a  proper  part  of  the  business  of 
a  dairyman  to  sell  it.  The  result  is  that  I  convict  the 
respondent  of  the  complaint  against  him  so  far  as  it  is 
founded  upon  the  sales  of  potted  meat  and  bread ;  but  with 
regard  to  the  sale  of  cheese  I  take  a  di£ferent  view.  Cheese 
is  a  proper  dairy  product,  and  it  seems  to  me  impossible  to 
hold  that  the  sale  of  cheese  is  not — ^just  as  much  as  the  sale 
of  milk  or  butter — a  part,  and  a  proper  part,  of  a  dairy 
business.  Accordingly,  I  cannot  hold  that  the  respondent 
was  contravening  the  Closing  Order  when  he  sold  cheese 
after  the  time  fixed  for  the  closing  of  the  shops  of  grocers  and 
provision  merchants,  because  I  cannot  conclude  that  the  sale 
was  made  by  him  in  the  exercise  of  his  trade  of  grocer  or 
provision  merchant,  and  not  in  the  exercise  of  his  trade  of 
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lahakohib*.    dairyman.       The  result  is  that  I  do  not  hold  the  charge 
HaSiton,      proved  in  so  far  as  it  relates  to  the  sale  of  cheese.      Accord- 
juneo^iQoe.    i°gly»  ^  convict  the  respondent  of  the  charge.with  the  excep- 
sheriir        ^^0^  o^  ^^^^  P^i't  of  the  charge  which  relates  to  the  sale  of 
mackxkhb.     cjieegg   iQ   1^  person  unknown,    and   I   fine  him    15b.        No 
expenses  were  asked  for,  as  it  was  stated  that  this  was  a 
test  case.      If  the  question  is  raised  in  a  future  case,  I  hope 
Dr.  Neilson  will  be  prepared  to  give  me  authority  for  the 
view  that  a  complainer  under  this  Act  is  entitled  to  expenses, 
because  there  is  not  a  word  about  costs  in  the  statute. 
For  complainer — Dr.  Qeo.  Neilson,  Glasgow. 
For  respondent — Mr.  J.  L.  Oatts,  Glasgow. 


SHERIFF  COURT  OF   DUMFRIESSHIRE. 

No.  108.    The  Right  Hon.   the  Earl  of  Mansfield,   Pursuer; 
Dui.FE»aHiE>.  J^A^TD  Ferguson,  Defender, 

«Ferg!uon.  Leose — Removing — Notice — Service    on    heir-ai-la/w    of 

deceased  tenant. — Circumstances  in  which  notice  of 
removal  held  to  have  been  properly  served  on  the 
heir-at-law  of  a  tenant,  notwithstanding  a  general 
bequest  of  his  whole  estate  by  the  tenant  to  his 
widow. 

This  was  an  action  of  summary  ejection  raised 
against  the  defender  as  eldest  son  and  heir-at-law  of 
the  late  Robert  Ferguson,  tenant  of  the  subjects  from 
which  ejection  was  sought,  these  being  a  pendicle  of 
land  with  a  cottage  situated  at  the  Plans  in 
the  parish  of  Ruthwell,  Dumfriesshire,  and  a 
further  pendicle  at  Plans  extending  to  11  aerea 
2  roods,  imperial  measure,  or  thereby,  being  the 
subjects  embraced  in  the  lease  aftermentioned. 
Robert  Ferguson  had  occupied  the  subjects  under  a 
lease  dated  1st  February,  1870.  The  tenancy  con- 
stituted by  the  lease  was  a  yearly  one,  and  was  con- 
tinued by  tacit  relocation  till  Ferguson's  death  on  9th 
September,  1904.  Ferguson  left  a  trust  disposition  and 
settlement  whereby  he  disponed  "to  my  wife  Ann 
Stewart  or  Ferguson,  as  her  absolute  property,  the 
whole  means  and  estate,  heritable  and  moveable,  and 
real  and  personal,  that  shall  belong  to  me  at  the  time 
of  my  death,  including  my  interest  in  the  lease  of 
Kirkbeck  (another  agricultural  holding  than  that  at 
Plans)  and  stock  and  crop  thereon.  And  I  appoint  her 
my  sole  executrix,"  Ac.     .     .     . 

The  pursuer  caused  a  statutory  notice  to  remove  at 
Martinmas,  1905,  to  be  served  on  tke  defender  as  eldest 
son    and    heir-at-law    of    the    said    deceased    Robert 
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Ferguson,  the  original  tenant,  on  4th  May,  1905,  and  duiwwiwbhim. 
on  28th  November,  1905,  raised  the  present  action.        ®%*i?LSSlSS***' 

The  defender  averred  that  by  his  late  father's  settle- 
ment  his  mother  succeeded  to  the  lease  of  the  subjects 
at  Plans,  and  the  whole  stock,  crop,  &c.,  thereon ;  that 
his  mother  got  rent  notices  in  her  own  name,  and  paid 
the  rents  out  of  her  own  funds ;  that  he  had  no  means 
or  effects  of  his  own,  and  neither  at  his  father's  death 
nor  at  any  other  time  did  he  make  any  claim  to  the 
lease  in  question;  and  that  he  never  entered  to  the 
lands  or  intromitted  with  the  stock  or  crop  thereon, 
and  had  no  interest  whatever  therein. 

At  the  closing  of  the  record  the  pursuer  moved 
that  the  defender  be  ordained  to  find  caution  for 
violent  profits;  but  the  Sheriff-Substitute  (Campion) 
refused  the  motion,  remarking  in  a  note  that,  ^'  looking 
to  the  nature  of  the  defences,  that  the  defender  has  not 
entered  into  possession  of  the  subjects  in  question,  and 
makes  no  claim  to  them,  and  considering  the  produc- 
tions with  the  revised  defences,  I  am  of  opinion  that 
this  is  not  a  case  where  the  defender  ought  to  be 
ordained  to  find  caution  for  violent  profits."* 

After  a  proof  had  been  led  the  Sheriff-Substitute 
issued  the  following  judgment :  — 

DuMFRiBS,  bth  February,  1906. — ^The  Sheriff-Substitute,  Feb.M«e. 
having  considered  the  proofs  and  whole  process,  after  a  debate  sheriff  Oampioh. 
thereon,  finds  (1)  that  the  late  Robert  Ferguson,  coal  agent, 
Ruthwell,  became  tenant  at  Martinmas,  1869,  of  the  subjectB 
known  as  the  Plans,  in  the  parish  of  Ruthwell  and  county  of 
Dumfries,  the  tenancy  of  the  said  subjects  being  a  yearly  one, 
continued  by  tacit  relocation  till  the  date  of  his  death,  which 
occurred  on  9th  September,  1904;  (2)  that  the  pursuer, 
having  resolved  to  terminate  the  right  of  occupancy  of  the 
subjects  of  Plans  at  the  term  of  Martinmas,  1905,  served 
notice  upon  the  defender,  David  Ferguson,  as  eldest  son  and 
heir-at-law  of  the  «aid  deceased  Robert  Ferguson;  and  (3) 
that,  though  duly  warned  to  remove,  the  said  defender  has 
failed  to  do  so,  and  remains  in  possession  of  the  subjects  in 
question ;  therefore,  repels  the  defences,  and  grants  decree  of 
summary  removing  and  ejection  against  the  defender,  David 
Ferguson,  in  terms  of  the  prayer  of  the  petition ;  finds  the 
defender  liable  in  expenses,  &c.  Gbo.  Campion. 

Note, — Upon  the  defender,  David  Ferguson,  as  eldest  son 
and  heir-at-law  of  the  late  Robert  Ferguson,  notice  to  ter- 
minate the  tenancy  was  served  on  4th  May,  1905.  It  is  not 
suggested  that  such  warning  was  not  timeous,  or  that  he 
would  not  have  been,  in  ordinary  course,  the  proper  person 

Digitized  by  VjOOQ IC 


364  SHERIFF  COURT   REPORTS.         [Vol.  xxn. 

DuMFBiiMHiM.  upon  whom  such  notice  should  have  been  served.  It  is,  how- 
^«Fei?i£?n**^®^®^»  contended  that  by  the  will  of  the  late  Robert  Ferguson 
Feb-lTiooB.  there  was  a  general  bequest  of  all  belonging  to  him  at  the 
flheriircAMPioH.  time  of  his  death  to  his  widow,  Mrs.  Ann  Ferguson,  and  that 
it  wa«  upon  her  the  notice  ought  to  have  been  served.  Now, 
previous  to  the  passing  of  the  Agricultural  Holdings  Act, 
1883,  only  the  right  of  the  heir-at-law  had  been  recognised, 
but  that  Act,  by  section  29,  gave  to  the  tenant  the  privilege 
of  bequest.  Without  entering  upon  the  question  which  has 
been  raised,  whether  a  general  bequest  would  be  sufficient  in 
the  circumstances,  more  especially  where  the  obvious  main 
intent  of  the  disposition  and  settlement  is  the  destination  of 
another  specific  lease,  it  is  to  be  noted  that  the  privilege  of 
bequest  is  attended  with  certain  conditions.  It  is  subject  to 
intimation  within  twenty-one  days,  and,  though  the  defender 
avers  his  belief  that  such  intimation  was  duly  given  on  26th 
September,  the  proof  fails  to  substantiate  this,  though  intima- 
tion may  have  been  given  in  the  case  of  the  Kirkbeck  lease. 
Intimation  of  the  bequest  of  the  lease  of  Kirkbeck  may  have 
been  given  by  Mrs.  Ferguson  on  29th  September,  1904  (No. 
10/1  of  process),  but  there  is  no  mention  in  that  intimation 
of  Plans,  and  the  letter  of  Messrs.  Primrose  &  Gordon  of  26th 
September,  1904,  so  far  as  intimating  anything  specific, 
would  also  appear  to  have  reference  to  the  lease  of  Kirkbeck. 
In  the  letter,  too,  of  Mrs.  Ferguson  sent  as  late  as  21st 
August,  1905,  there  is  no  mention  of  any  claim  on  her  part 
of  right  to  possession.  The  evidence  we  have  to  proceed 
upon  and  the  actings  of  the  whole  family  would  lead  one  to 
conclude  that  it  was  recognised  by  them  that  the  defender, 
David  Ferguson,  had  succeeded  to  the  coal  business,  which  he 
had  assisted  his  father  with,  and  which,  so  far  as  not  worked 
from  the  railway,  was  worked  from  Plans.  There  can,  in 
any  case,  be  no  question  but  that  one  and  all  of  the  Ferguson 
family  were  aware  of  the  warning  given  by  the  pursuer,  and 
that  they  took  action  of  some  sort  upon  it,  including  securing 
another  house  to  which  to  remove  at  the  term  of.  Martinmas. 
I  am  therefore  of  opinion  that  the  defender,  David  Ferguson, 
remained  in  possession  of  Plans,  and  that  upon  him,  as  eldest 
son  and  heir-at-law  of  his  late  father,  was  the  notice  of 
termination  of  the  lease  thereof  properly  served.  G.  C. 

For  pursuer— Mr.  J.  C.  R.  Macdonald  (Messrs.  Stmond  & 

Macdonald),  Dumfries. 
For    defender— Mr.    Johk    Irving    (Messrs.    Primrose    k 
Gordon),  Dumfries. 
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Abandonment.    See  Expenses,  Pboobss. 
Accounting.    See  Small  Debt  Acts. 
Administration  of  Justice.    See  Bankruftctt. 
Adulteration.     See  Publio  Health. 
Afiiliation.    See  Bastard. 
Agency— 

House  agent — Commission  on  sale — EmpLoymeM  and  introduction. — A  person  was 
introduced  by  a  house  agent  to  the  proprietor  of  a  heritable  property  who  was 
seeking  for  a  purchaser,  and  gave  the  proprietor  an  offer,  which  was  too  low. 
Two  years  elapsed,  during  which  the  parties  were  in  touch  with  the  house 
agent,  and  a  sale  was  ultimately  concluded  between  the  proprietor  and  the 
former  offerer  without  the  house  agent's  knowledge,  and  at  a  higher  price. 
Held  (rev.  Sheriff-Substitute)  that  in  the  circumstances  the  agent  was  entitled 
to  commission  from  the  proprietor  upon  the  ground  of  introduction,  though  not 
of  sale.     McAllister  V  Douglas, 31 

Auctioneer — Liability  to  seller  for  price  of  goods  rejected  by  purchaser — Conditions  of 
sale. — Auctioneers  received  from  a  farmer  for  sale  some  heifers  in  calf,  and  sold 
and  delivered  them,  classed  as  **  coming  to  time.''  One  heifer  was  rejected  as 
not  fulfilling  the  condition,  and,  her  price  not  having  been  received  by  the 
auctioneers,  she  was  resold  for  a  less  price.  In  an  action  by  the  farmer  for  the 
first  price,  held  that  the  auctioneers  fulfilled  their  contract  if  they  redelivered 
the  heifer  or  paid  the  reduced  price  to  the  farmer,  their  conditions  of  sale 
enabling  them  to  deliver  sold  stock  to  the  purchaser  before  receiving  the  price. 
Taylor  y  Launne  ds  Symington, 44 

Auctioneer — Title  to  stie — Right  to  payment  from  purcJiaser. — Auctioneers  delivered 
a  cow  to  a  purchaser  at  a  roup  on  the  faith  of  it  being  paid  for.  Held  that,  by 
law  and  their  special  conditions  of  sale,  thev  could  sue  for  the  price,  and  that, 
as  by  the  conditions  they  were  not  responsible  for  warranties,  a  defence  based 
on  warranty  was  irrelevant.     Sujan  ds  Sons,  Limited  v  Fyfe,        190 

Undisclosed  principal— Agent  knottm  to  he  «tcA.— Circumstances  in  which  it  was  held 
{rev.  Sheriff-Substitute)  that  law  agents,  who  had  accepted  on  behalf  of  **our 
clients"  (undisclosed  and  unknown  to  the  offerer)  a  builder's  offer  for  the 
erection  of  certain  subjects,  incurred  no  personal  liability.  Opinion,  that  one 
who  contracts  as  an  agent,  at  least  or  especially  where  it  is  his  known  business 
to  act  as  an  agent,  is  not  liable,  ajpart  from  usage,  merely  because  he  does  not 
in  the  contract,  or  at  the  time  of  the  contract,  disclose  his  principal's  name. 
Muir  \  TumbuU  d^  Findlay,       324 

See  a  so  Ship. 
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Agent  and  Client.    See  Expeitsbs. 
Agreement.     See  Stamp. 
Aliens  Act,  1905— 

Expulsion  order — Complaint  and  procedure, — Form  of  oom{>laint  by  a  Parish 
Council  and  proceaure  thereon  for  obtaining  Sheriff's  certificate  applicable  to 
alien  pauper  lunatic,  preparatory  to  expulsion  order  under  sec.  3  (1)  of  the 
Aliens  Act  of  1906.     Olasgow  Parish  Council  v  Lorenzo, ...      206 

Ailment.     ^S^  Bastabd,  Husband  and  Wifk,  Imprisonment,  Parent  and  Child. 

Appeal.    See  Debts  Recovery  Act,  Pouoe. 

Arbltratlon- 

BuUding  contract— Architect's  certificate  for  instcUments  as  distinguished  from 
award. — Observations  on  the  effect  to  be  ffiven  to  an  architect's  certificate 
for  payment  of  an  instalment  under  a  building  contract,  which  bore  that  the 
work  was  to  be  done  to  the  entire  satisfaction  of  the  architect,  and  that  any 
dispute  arising  connected  with  the  contract  should  be  referred  to  him,^  his 
decision  to  be  final  and  binding  on  both  parties  without  appeaL  Muir  y 
Tumbull  d!  Findlay,        324 

See  also  Reparation. 
Assessment— 

Road  Bate — Exemption — RaUioay — Roads  Act,  1878,  sec.  S6— Burgh  Police  Act, 
1892,  sees.  5  (2)  and  347. — In  an  appeal  by  a  railway  company  against  an 
assessment  by  a  bureh  as  local  road  authority  for  roads  and  streets  rate  upon 
the  full  value  of  its  lines  within  the  burgh,  held,  reading  sec.  86  of  the  Roads 
Act  of  1878  together  with  sees.  5  (2)  and  347  of  the  Burgh  Police  Act  of  1892, 
that  the  railway  company  was  liable  to  be  assessed  on  only  one-fourth  of  the  - 
value  of  its  lines  in  the  burgh  as  shown  by  the  valuation  roll.  Glasgow  and 
South- Western  Railway  Co.,  d;c.  v  Ardrossan  Town  Council,        117 

Occupier's  rates — Owner's  liability — Houses  let  for  less  than  one  year — Poor  Law  Act, 
IS45— 'Valuation  Act,  1854,  sees.  2  and  31— Franchise  Act,  1884, .«ec.  9  (6).— 
Where  a  collector  of  rates  sued  the  owner  of  houses  for  the  owner's  and 
occupier's  shares  of  poor  and  school  rates  on  these  houses,  which  were  let  for 
periods  of  less  than  one  year,  held  that  the  owner  was  liable  only  in  the  pro- 
portion of  the  rates  assessable  on  owners.    Hogg  v  Braidioood, 236 

Liability  of  subjects — Agricultural  lands  and  heritages — Farm  servant^  dwellings — 
Agricultural  Rates,  d^c,  Act,  1896,  sec.  1. — Held,  in  a  question  between  the  tenant 
of  a  farm  and  the  Parish  Council,  that  the  abatement  allowed  by  the  Aot  for 
heritages  used  for  agricultural  or  pastoral  purposes  onlv  covered  the  case  of  a 
house  intended  for  a  farm  servant,  even  wnere  it  was  let  to  one  not  in  service, 
if  the  farmer  made  no  profit  by  the  transaction,  but  paid  an  equal  rent  or  allow- 
ance in  name  of  rent  to  the  actual  servant,  who  lived  elsewhere.  Cuthbertson  v 
Lanark  Parish  Council, 288 

See  also  Churoh,  Publio  Health. 
Auction.    See  AoBNOT. 
Bankruptcy— 

Cessio — Sheriff's  discretion  in  granting. — Circumstances  in  which  cessio  granted  on  a 
creditor's  petition,  although  the  debtor  had  no  funds,  and  a  composition  was 
offered  on  condition  of  the  petition  being  withdrawn— the  other  creditors  being 
all  absent.     Baird\Dick,         229 

Cessio — Married  Women's  Acts — Cessio  of  married  woman  living  with  her  husband. — 
Held  that  the  estates  of  a  married  woman,  who  carried  on  business  by  herself 
but  who  was  living  with  her  husband,  were  liable  to  the  process  of  cessio 
bonorum  at  the  instance  of  her  creditors,  she  having  been  made  notour  bank- 
rupt by  a  poinding  of  her  moveables  following  on  an  expired  charge  upon  a 
decree  against  her.     Cadbury  Brothers,  Limited  v  Wallace,  248 
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Bankniptey — continued, 

Seqv/estration — Hanking— Double  ranking — Lender  and  cautioner  for  limited  amount, 
— A  guarantor,  after  the  bankruptcy  of  the  principal  debtor,  paid  to  the  bank 
(the  lender)  the  amount  of  her  guarantee,  and  the  bank  retransferred  to  her . 
stock  pledged  by  her,  but  refusea  to  grant  an  aasignation  of  the  debt  to  the 
extent  of  the  sum  paid.  The  guarantor  and  the  bank  lodged  claims  with  the 
trustee,  the  bank  for  the  full  amount  of  its  advances.  The  trustee  rejected  the 
guarantor's  claim,  and  allowed  the  bank  a  ranking  for  the  full  amount  of  its 
claiQi.  ffdd,  on  appeal,  that  the  guarantee  being  for  a  limited  sum,  and  not 
for  the  whole  debt  that  might  become  due  to  the  bank,  the  guarantor  was 
entitled  to  a  ranking  in  the  sequestration.     Third,  tkc.  v  Boss^a  Truisteey  dsc,   ...      285 

Sequestration — Competition /or  trusteeship— Amendment  of  oath  for  voting — Mandate 
— Stamp  on  foreign  voucher, — Objection  being  taken  to  an  oath  of  verity,  in 
respect  that  it  should  have  been  an  oath  of  cr^ulity,  field  (1)  that  a  motion  for 
leave  to  amend  was  timeously  made  before  the  scrutiny  of  votes  was  entered 
upon ;  (2)  that  it  was  competent  by  amendment  to  convert  an  oath  of  verity  into 
an  oath  of  credulity ;  (3)  that  a  general  mandate  to  vote  and  act  was  sufficient 
to  entitle  an  agent  to  make  an  oath  of  credulity  ;  and  (4)  that  receipts  granted 
and  stamped  abroad  for  establishing  a  loan  were  sufficient  vouchers  as  they 
stood.     Hunciman^s  Se^uestnUion,        28B 

Trust  deed — Ranking — Rejection  of  claims  by  trustee — Subsequent  separate  action  of 
constitution, — Creditors  of  one  who  had  granted  a  trust  deed  for  creditors 
acceded  to  it  in  writins.  It  prov^ided  for  ranking  according  to  the  rules  of  the 
bankruptcy  statutes.  These  creditors  failed  to  prove  their  claims  to  the  trustee 
and  to  appeal  against  his  deliverances  rejecting  them.  Held  that  they  were  not 
precludea  from  raising  an  action  against  the  trustee  and  the  truster  to  con- 
stitute their  claims.     Crerar  w  Dow,  Ac. 311 

Sequestration — Voting — Oalh  before  practising  solicitor, — In  the  competition  for  a 
trusteeship  objection  was  taken  on  behalf  of  one  competitor  to  certain  votes 
cast  for  another  competitor,  that  the  oaths  of  the  creditors  were  taken  before  a 
solicitor  or  procurator  l^fore  the  inferior  Courts  while  that  solicitor  was  in 
business  or  practising  in  an  inferior  Court,  contrary  to  sec.  27  of  6  George  IV. 
cap.  48.    Objection  «ii«totn€(f.     Farquharson^s  Sequestration,        316 

Sequestration, — Voting — Competitor,  a  Justice  of  the  Peotce,  putting  on  oath  a  voter  for 
himself.  —Doubted  whether  a  competitor  for  the  trusteeship  in  a  sequestration, 
being  a  Justice  of  the  Peace,  could  act  as  Justice  of  the  Peace  in  putting  on  oath 
a  person  who  was  to  vote  for  him.     Farquharson^s  Sequestration,^  316 

Property  of  third  partly  immixed  with  bankrupt's  effects — Reputed  ovmership—Sale  by 
possessor's  trustee  m  bankruptcy — Amount  of  liability. — A  son's  bicycle  was  sold, 
along  with  the  father's  other  effects,  by  the  letter's  trustee  in  bankruptcy, 
without  notice  that  the  article  was  not  the  father's  property.  Held,  in  an 
action  by  the  son  against  the  trustee  for  the  full  value  of  the  bicycle,  that  the 
trustee,  being  in  bona  fide,  was  liable  in  only  the  price  it  fetched.  The  son 
having  given  no  notice  of  his  claim,  and  the  trustee  having  made  no  tender, 
neither  Ae/cZ  entitled  to  expenses.     Oormanv  Winning,      321 

Bastard— 

Aliment — Faihei^s  offer  of  custody  refused — Decree  for  aliment  current. — The  mother 
of  an  illegitimate  male  child,  after  litigation  and  proof,  got  decree  against  the 
putative  father,  who  denied  the  paternity,  for  twelve  years'  aliment  of  the 
ohUd.  After  paying  aliment  till  the  child  was  seven  years  old,  the  putative 
father  offered  to  take  it  into  his  custody.  Held  that  he  was  not  entitled  to  an 
acceptance  of  his  offer  or  to  relief  from  the  decree  by  refusal  of  his  offer,  pending 
the  period  of  the  decree  and  in  view  of  his  denial  of  the  paternity.  Balfour  v 
Fairweather,  231 

Filiation — Proof— Opportumty  of  connection. — In  an  action  for  filiation  and  aliment, 
where  previous  acts  of  connection  were  admitted,  the  pursuer  averred  that 
the  parties  met  and  had  connection  about  the  period  of  conception  at  a  place 
and  time  named.  Held,  after  proof,  that,  in  respect  that  the  pursuer  had  tailed 
to  prove  that  she  and  the  defender  had  met  as  averred,  the  defender  was 
entitled  to  be  assoilzied.-    M*Ferran\  Popple,        275 

Expenses, — Opinion,  that  where  previous  acts  of  connection  are  denied  by  a  defender 
on  record,  but  admitted  at  the  proof,  the  pursuer  is  in  any  event  entitled  to 
the  expense  of  proving  them.     WFerra/a^  Popple,  276 
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Bill  of  ExehaDge— 

Making — Joint-stock  company — Acceptance  signed  by  secretary — Authority  to  sign. — 

Held  that  the   secretary  of   a  joint-stock  company  miut,   prima  fade,   be 

.    presumed  to  be  authorised  by  the  company  to  sign  bills  for  it,  in  accordance 

with  sec.  47  of  the  Companies  Act,  1862.      Commercial  Bank  of  Scotland, 

Limited  v  Fraser^  Ross^  ds  Co.,  Limit-edj     169 

Parole  evidence — Agreement  to  renew  for  definite  period — BiHs  of  Exchatige  Act, 
1882,  sec.  100. — The  defender  purchased  a  piano  from  the  pursuers,  and 
eranted  a  bill  for  the  price.  The  pursuers  sued  on  the  bill,  and  m  defence  the 
defender  pleaded  that  if  the  piano  was  unsold  at  maturity  of  the  bill  the  pur- 
suers had  agreed  either  to  take  back  the  piano  or  renew  the  bill  for  six  months. 
Held  that  the  agreement  alleged  by  the  defender  was  a  fact  relating  to  a  bill  of 
exchange  relevant  to  a  question  of  liability  thereon,  and  might  be  proved  by 
parole  evidence.     Samttd  ds  Sons,  Limited  v  Oibson,  ...         187 

See  also  Loan. 
Bill  of  Lading.    See  Ship. 
Bower.     See  Debts  RECX)yERT  Act. 

BuPgh— 

Extensum  of  boundaries — Compensation  to  county — Interest. — The  boundaries  of  a 
burgh  having  been  extended  so  as  to  include  part  of  the  adjoining  county,  and 
the  county  having  applied  for  adjustment  of  its  financial  claims  against  the 
burgh  consequent  thereon,  held  (I)  that  compensation  could  not  be  given  for 
mere  loss  of  rating  area ;  (2)  that  compensation  was  exigible,  in  respect  of  a 
hospital  and  county  offices,  to  the  extent  that  the  county  was  prejudiced  by  the 
transference  of  the  area  now  annexed  to  the  bureh;  (3)  that  no  sufficient 
ground  had  been  shown  for  awarding  compensation  m  respect  of  the  salaries  of 
certain  officials ;  and  (4)  that  interest  should  be  awarded  at  3^  per  cent,  from 
the  date  of  the  Act  confirming  the  Order.  County  GouncU  of  Stirlingshire  v 
Magistrates  of  Grangemouth  J      215 

iSfee  also  Election,  Reparation. 
Carriage— 

Carria>ge  of  passengers — Ship  tissue  of  tickets  beyond  ship's  capacity — Condition  im- 
ported by  ticket— Fault  of  management.— A.  passenger  by  steamer  obtained  a 
return  ticket  available  for  many  days  and  referring  to  the  owners'  bills  for 
conditions  of  carriage.  One  of  these  excluded  their  liability  for  loss  by  act, 
neglect,  or  mistake  in  judgment  of  those  managing  the  ship.  Attempting  to 
return  on  the  same  day,  the  passenger  found  the  ship  full,  and  could  not  be 
conveyed  by  her.  Held  that  the  condition  was  properly  imported  into  the 
contract  of  carriage,  and  that  the  passenger  could  not  recover  (Uimages  for  the 
failure  to  carry  him  that  day,  arising  from  a  defect  of  management.  Fulton  v 
Campbeltown  and  Glasgow  Steam  Packet  Joint-Stock  Co.,  Limited,  22 

Carriage  of  passengers— RaUitxiy  return  ticket — Notice  of  period  of  validity. — A 
railway  return  ticket  referred  for  the  conditions  of  the  contract  to  carry  the 
user  to  the  railway  company's  time  tables  and  bills.  The  period  of  the  ticket's 
validity  was  not  defined  by  any  bills ;  and  the  only  time  tables  which  defined 
it  at  SIX  months  were  those  procurable  by  the  public  at  the  booking  office  on 
payment  of  a  penny.  In  an  action  against  a  passeneer  for  payment  of  a  fare 
m  respect  of  carriage  after  the  expiry  of  the  period,  held  that  the  condition 
limiting  the  period  was  not  reasonably  made  known  to  the  public,  and  action 
dismisiid.    North  British  Railway  Co.  v  Hamilton,  <fec., 68 

Railway — Breach  of  contract— Consequential  damage—Where  a  letter  containing  a 
ship's  manifest,  &c.,  was  handed  to  a  railway  company  for  carriage  and  was 
misdelivered  by  them,  held  that  there  was  no  ground  for  damages,  in  the 
absence  of  special  stipulation  as  to  the  carriage  or  intimation  of  the  letter's 
contents.     Forth  and  Thames  Shipping  Co.  v  JSu/rth  British  Railtoay  Co.,        ...       189 

Carriage  of  goods — Railway— Owner's  risk  contract — Railtoay  and  Canal  Traffic  Act, 
IS5^— fust  and  reasonable  condition — Packing.— Held  that  a  special  con ti act  of 
carriage,  expressed  in  a  consignment  note  describing  goods  as  "  damageable 
goods,  not  properly  protected  by  packing,"  to  be  carried  at  owner's  risk  only, 
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unless  damage  caused  by  "wilful  miBconduct  on  the  part  of  the  carriers- 
servants,"  was  a  just  and  reasonable  special  signed  contract  in  the  sense  of 
sec.  7  of  the  Railway  and  Canal  TraflBc  Act,  1854.  Shirlaw  v  NoHh  British 
Bailxoay  Co,y  239 

See  aUo  Railway,  Ship. 
Cautioner.    See  Bankruptcy. 
Charge— 

Failure  to  execute — Sheriff-officer' a  liabiUty. — A  sheriff-officer,  instructed  with  a 
Small  Debt  decree  to  give  a  charge  **  early  "  to  the  defender,  omitted  for  some 
weeks  to  charge,  and  the  charge,  when  given,  found  the  defender  in  different 
circumstances.  Held  that  the  officer  was  liable  in  the  contents- of  the  decree, 
irrespective  of  the  actual  loss.     Troup  d:  Sons  v  Hejulry, 271 

See  cUao  Reparation. 

Charter  Party.    See  Ship. 

Church- 
ill M«M7»e7i<  for  tipkeep — Objection  to  cess  roll  and  heritors*  list — Oiius. — The  lands  of 
Floak  and  Cairne,  in  the  parish  of  Meams,  were  entered  on  the  cess  roll  at  the 
annual  value  of  £100.  On  the  heritors'  list  the  lands  of  Townhead  of  Floak 
were  entered  at  a  valuation  of  £18  15s.  It  was  proved  that  these  lands  were 
part  of  the  lands  of  Floak  and  Cairne,  and  the  defender  was  assessed  for 
maintenance  of  church  as  proprietor  thereof.  Held  that  the  onus  of  showing 
that  the  assessment  has  been  made  illegally  was  on  the  defender,  and  it  was 
not  to  be  assumed  that  the  subdivision  of  the  lands  of  Floak  and  Cairne  was 
made  incompetently.      Wright  v  Craig ^  26 

Manse — Glebe — Designation — Kirk  lands  mortified  to  university — ** Incorporate  acres," 
1663,  cap.  21— Ecclesiastical  Buildifigs  and  Glebes  Act,  1868.— ^e/rf  that  church 
lands  mortified  to  a  universitv  are  liable  to  be  designated  for  a  manse  and  glebe 
primo  loco.  Held  further,  that  to  obtain  the  exemption  from  designation  of 
*'  incorporate  acres  "  by  virtue  of  1663,  cap.  21,  lands  in  a  town  must  be  shown 
to  be  built  upon  or  laid  out  in  gardens,  and  other  lands  near  the  kirk  must 
have  been  offered  in  their  stead.  ^S"^.  Andretos  University  Court  v  Presbytery  of 
St.  Andrews,  209 

See  also  Property. 
Citation.    See  Debts  Recovery  Act,  Jurisdiction,  Process. 
Commission.    See  Agency,  Debts  Recovery  Act. 
Company— 

Shares— Paymenl  of  calls— Forfeiture  pled  by  shareholder, — In  an  action  by  a  limited 
company  for  payment  of  calls  on  shares,  it  was  pled  for  the  shareholder  that 
the  shares  had  been  forfeited,  and  that  the  shareholder  had  thus  ceased  to  be  a 
member  of  the  company  and  liable  to  pay.  Circumstances  in  which  held  that 
forfeiture  had  not  taken  place.  Scottish  Gympie  Consols,  Limited,  <bc.  v 
MarshalVs  Trustees,        120 

See  also  Bill  of  Exchange. 
Compensation— 

Debt  by  landlord  to  tenant— Bight  of  security  holders— Ex  facie  absolute  disposition 
—Back  agreement.— In  an  action  for  payment  of  rent  at  the  instance  of 
creditors  infeft  under  an  ex  facie  absolute  disposition  a  tenant  lodged 
'  defences,  and  maintained  that  he  was  entitled  to  set  off  against  his  rent,  then 
due,  a  debt  due  to  him  by  the  landlord  on  account  of  goods  supplied.  The 
Court  repelled  the  defenoee  and  granted  decree.     Bobertson,  Ac.  v  Young,        ...      300 

See  also  Burgh,  Contract,  Public  Health,  Workmen's  Compensation  Act. 
Confirmation.    See  Exbcutry. 
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Contraet— 

Implied  contract — Services  between  persona  in  trades — Quantum  meruit. — A  painter 
and  paperhanger  sued  for  a  trade  account.  The  defender,  ako  a  trader,  claimed 
by  contra  account  a  larser  sum  for  clerical  services  proved  to  have  been  rendered 
to  the  painter,  but  aomitted  that  he  had  not  intended  to  charge  for  these, 
expecting  advantages  in  trade  from  him.  Held  that,  on  failure  of  proof  of  a 
contract  for  remuneration,  the  counter  claim  must  be  disallowed.  Ranger  v 
Maciver,       129 

See  also  Agency,  Arbitration,  Carriage,  Hiring,  Jurisdicttion,  Lease,  Loan, 
Master  and  Servant,  Road. 

Curator.     See  Husband  and  Wife,  Jurisdiction. 

Damages.    See  Reparation;  also  Carriage,  Debts  Recovery  Act,  Game,  Lease, 
Process,  Property,  Road,  Slander. 

Debts  Recovery  Act— 

Record  of  judgment  where  no  separate  findings  in  law  and  in  fact. — Held  that  in 
Debts  Recovery  causes  an  interlocutor  sheet  is  necessary  only  where  there  is  a 
final  interlocutor  with  separate  findings  in  law  and  in  fact.  Donald  ds  Sons 
vMaiUe, 21 

Competency — Merchant's  account — Stockbroker's  commission  and  outlay. — Held  that 
a  stockbroker's  account  for  commission  and  cost  of  stamps,  and  also  for  loss 
sustained  on  the  sale  of  stock  purchased  on  his  client's  instructions,  but  which 
his  client  had  failed  to  pay  for,  could  be  competently  sued  for  in  the  Debts 
Recovery  Court.     Glen  v  Adam,  64 

Procedure — Appeal  against  decree  in  ahseiice, — Opinion  that  appeal  against  a  de<Sree 
granted  under  the  Debts  Recovery  Act  in  the  absence  of  a  party  is  not  com- 
petent— the  statute  stating  (sec.  10)  the  occasions  in  which  appeal  is  competent, 
and  excluding  (sec.  17)  review  on  all  others,  but  that  in  respect  of  previous 
decisions  the  existing  practice  in  Lanarkshire  should  be  allowed  to  continue. 
Wishart  \  Bremner,         ...  124 

Decree — Sist. — A  decree  against  two  defenders  jointly  bore  to  have  been  granted  of 
consent  of  both.  One  of  the  defenders  applied  for  a  sist  on  the  ground  that  the 
entry  in  the  Debts  Recovery  Book  was  incorrect,  and  that  the  decree  had  really 
been  granted  in  his  absence.  Held  that  it  was  competent  to  inquire  whether 
the  decree  had  been  granted  in  foro  or  in  absence  before  pronouncing  on  the 
competency  of  the  sist.     Imperial  Tobacco  Co,,  Limited  v  Smith,  dhc 133 

Decree— Implement — Poindi^vg — Sist.— A  sist  was  served  upon  a  pursuer  after  a 
poinding  had  been  executed,  but  before  a  sale  had  followed  thereon.  Objection 
was  taken  to  the  poinding  on  the  ground  of  irregularity  appearing  ex  facie  of 
the  execution  of  poinduig.  Held  that  the  sist  was  incompetent,  and  that  the 
objection  could  not  be  considered.    Imperial  "Tobacco  Co.,  Limited  v  Smith,  <£rc.,       133 

Sist — Service.— Opinion  as  to  the  proper  mode  of  serving  a  sist  upon  an  English 
pursuer.  Where  one  of  two  defenders  sisted  a .  decree  which  had  been  granted 
against  both  defenders  jointly,  held  that  it  was  not  necessary  to  serve  the  sist 
upon  the  other  defender.     Imperial  Tcba/xo  Co.,  Limited  v  Smith,  <£rc.,  ...      133 

Competency— Sale  of  goods— Counter  claim  of  damages. — Held  that  a  claim  of 
damages  arising  out  of  a  breach  by  the  seller  of  a  contract  for  the  sale  of  milk  is 
incompetent  as  a  defence  in  the  Debts  Recovery  Court.     Lawson  v  Smellie,     ...      234 

Competency — Bowing  rent. — Opinion  that  a  bower  is  a  sub- tenant,  and  held  that  an. 
action  for  bowing  rent  of  a  dairy  is  incompetent  in  the  Debts  Recovery  Court. 
M^CheynevOemmell,       296 

Competency  ^Servant's  fees  as  damages. — Circumstances  where  an  action  by  a  farm 
servant  for  **  balance  of  wages  "  was  held  to  be  a  claim  for  damases,  and  there- 
fore incompetent  in  the  Debts  Recovery  Court.     Halliday  v  WyUie,      309 

Decree.    See  Process,  Res  Judicata,  Sheriff. 
Delivery.    See  Process. 

Diligence.    See  Charge,  Jurisdiction,  Poinding,  Process,  Reparation. 
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Domioile.   See  JuBisDjcmoN. 
Election— 

Tottm  Council. — Procedure  at  trial  of  an  election  petition  under  the  Town  Councils 
(Scotland)  Act,  1900  (63  &  64  Vict.  cap.  49),  and  the  Elections  (Scotland) 
Corrupt  and  Ille(i;al  Practices  Act,  1890  (53  &  54  Vict.  cap.  55).  Moore,  dsCy  ▼ 
Houston,      ...        55 

School  hoard — Petition  to  tmaeat — Rdevancy. — Cirouinstances  in  which  a  petition  to 
find  two  candidates  for  service  on  a  school  board  guilty,  by  themselves  or  one  of 
them  or  their  agents,  of  corrupt  practices  at  the  election,  and  disqualified  under 
the  Corrupt  Practices  Act  of  1890,  was  hdd  irrelevant.  Burgess,  dsc.  v 
Waldie,  <fcc.,  220 

School  hoard — Alien — Finality  of  nomination — Procedure  on  challenge  of  election. — 
An  alien  having  been  nominated  for  election  to  a  school  board,  objection  was 
taken  to  his  nomination  but  was  not  insisted  in.  At  the  election  he  was  declared 
to  have  been  elected  ;  but  one  of  the  unsuccessful  candidates  having  challenged 
the  validity  of  his  election,  his  nomination  and  election  were  held  to  have  been 
incompetent,  and  the  first  of  the  unBuccessful  candidates  was  declared  to  be  a 
member  of  the  school  board.     Blades  v  Janaen,        226 

Eyidence.     See  Bastard,  Bill  of  Exchange,  Loan. 

Exeeutpy— 

Executor-dative — No  competition — Condescendence  of  facts — Confirmation  of  Execu- 
tors Act,  1858. — Where  a  petition  for  appointment  of  an  executor-dative  not 
showing  anv  objection  to  the  petitioner,  and  furnishing  the  bare  particulars 
prescribed  oy  the  statute,  is  intimated  and  published  in  terms  of  the  statute, 
.  and  no  competing  petition  is  before  the  Court,  the  Sh^fiff  has  no  option  but  to 
grant  decree  (ie  ^ano.     Henderson,  Petitioner,         186 

Exhibition  ofwUls — Expenses, — Circumstances  in  which  executors  were  found  liable 
in  the  expenses  of  an  action  for  exhibition  of  wills  at  the  instance  of  certain 
next-of-kin  of  their  deceased  author.     Richardson,  dsc,  v  Bichardson*s  Trustees,      337 

Expenses— 

Ajnount — Ahandonment — Tender  of  taxed  sum  less  items  not  tncttrred. —Where  a 
pursuer  abandoned,  and  the  defender  asked  for  expenses  as  between  agent  and 
client,  motion  reused,  following  Lockhart,  7  D.  1(>45.  Further,  held  that  the 
pursuer's  tender  of  the  account  taxed  and  approved  of,  but  less  items  not 
incurred,  was  enough,  it  being  a  condition  of  right  to  expenses  that  they  shall 
be  incurred.    AvB,       108 

Eostrajudicial  expenses  in  connection  with  Small  Debt  cases. — Held  {rev.  Sheriff- 
Substitute)  that  an  agent  is  entitled  to  charge  his  client  extrajudicial  expenses 
in  connection  with  Small  Debt  oases,  according  to  scale  1  of  the  Act  of 
Sederunt  of  4th  December,  1878.     Brown  tb  Murray  v  Derrick, 166 

See  also  Bastabd,  Executbt,  Husband  and  Wife,  Lease. 
Fishingr- 

Sea  fishing— Damage  to  gear— Sea  Fisheries  Act  of  1885—  Whether  statutory  remedy 
exclusive, — Fishermen  who  have  applied  to  a  Fishery  officer  in  terms  of  sec.  7  of 
the  Sea  Fisheries  Act  of  1885,  in  respect  of  damage  to  their  gear  by  other  persons, 
are  not  precluded  thereby  from  suing  for  damages  in  common  form.  Ferrier, 
ike.  y  Coidl,  dsc, 263 

Sea  fishing — Damage  to  gear — Relevant  averment  of  fault  or  statutory  offence — 
Salvage  of  gear — Fishery  officer's  report. — Owners  of  a  fishing  boat  sued  owners 
of  another  fishing  boat  for  damages  for  illegally  (referring  to  the  Sea  Fisheries 
Acts)  and  improperly  interfering  with  their  gear.  Held  that  there  was  here  no 
relevant  ground  for  liability  at  common  law  in  respect  of  fault,  or  negligence,  or 
otiierwise  ;  and  that  there  was  no  case  under  the  Acts— >-the  plea  of  interference 
in  good  faith  for  salvage,  which  is  allowed  bv  the  Acts,  being  supported  by  the 
Fishery  officer's  report,  which  was  not  attacked.    Ferrier,  dec.  v  Goull,  dsc,    ...      263 


Food  and  Drugs.    See  Police,  Public  Health. 

LcT,   Election, 

Digitized  by  LjOOQ IC 


FOFOign.     See  Aliens  Act,  Debts  Recoveby  Act,   Election,  Jubisdiction,  Res 
Judicata,  Shebiff,  Ship. 
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Game— 

Rabbits — Landlord's  liability  for  damage  to  crops — TenatU's  acquiescence. — In  an 
action  by  a  farm  tenant  against  his  landlord  for  damages  resulting  from  an 
undue  increase  of  rabbits  on  the  estate,  absolvitor  was  granted,  because  the 
tenant  did  not  show  that  his  statutory  powers  of  killing  ground  game  had  been 
exercised  and  proved  insufficient,  or  even  that  their  exercise  had  been  repressed 
by  the  landlord.     Coivie  \  Gordon,      29 

Glebe.    See  Church,  Propebtt. 

Goodwill.    See  Pabtnebship,  Trade-Name. 

Harboar.     See  Prescription. 

HeFitor.    See  Church. 

HiPingr- 

Locatio  operis — Bvilding  contract — SpeciJicoUum  departed  from  on  ground  of  custom^ 
— Wrights  sued  for  a  balance  of  the  price  on  a  contract  for  work  on  a  new 
building.  The  balance  was  retained  on  the  ground  of  their  work  and  material 
being  grossly  disconform  to  the  specification.  The  pursuers  pled  (1)  the 
architect's  acceptance  of  these ;  and  (2)  a  custom  of  trsJide  to  tender  for  first- 
class  material  and  work,  but  to  supply  what  was  inferior,  such  as  would 
correspond  to  the  low  prices  in  the  tender.  Held  irrelevant  to  plead  the 
architect's  acceptance  of  what  he  had  no  authority  to  accept,  and  that  the 
defender  was  entitled  (having  taken  over  the  work  as  completed)  to  have  the 
payment  therefor  reduced  from  the  contract  prices  to  the  quafUum  meruit, 
GraJiam  ds  Son  V  Dodrymple,      180 

See  also  Lease,  Master  a>d  Servant. 
Husband  and  wife— 

Curatorial  power — Action  to  remove  and  interdict  wtfe  from  husband's  residence — 
Caution  or  obligation  to  pay  aliment —  Wife's  expenses. — A  husband  held  entitled 
to  remove  his  wife  from  his  house  and  interdict  her  from  returning,  on  his 
finding  caution  or  lodging  in  Court  before  extract  a  probative  and  formal  deed 
binding  himself  to  make  payment  to  the  defender  of  a  certain  weekly  aliment. 
06«€rtwiio7M  as  to  wife's  expenses.     Barlow  \  Barlow,        290 

See  also  Bankruptcy. 
Hjrpothec.    See  Lease,  Small  Debt  Act. 
Imprisonment— 

Aliment— Arrears, — Held  that  it  was  competent  for  a  woman  holding  a  decree  for 
aliment  of  her  illegitimate  child  to  enforce  by  imprisonment  payment  of  arrears 
of  the  aliment  due  prior  to  the  date  of  the  decree.     Park  w  Roberts,      322 

Interdict.     See  Husband  and  Wife,  Jubisdiction,  Process,  Tbade  Name. 

Interest.     See  Bubgh,  Loan. 

I  0  U.     See  Loan. 

Joint  and  Several.     See  Debts  Recoveby  Acts,  Repabation. 

Judgments  Extension.    See  Res  Judicata. 

Judicial  Factor.    See  JuBisDicnoN, 

Jurisdiction— 

Foreign  company — Local  office — Maritime  contract— Xjogvlh  solutionis. — A  company, 
having  its  head  office  in  Canada  and  an  office  in  Lanarkshire,  was  sued  in 
Lanaj^shire  for  damages  in  respect  of  its  failure  to  perform  a  contract  of 
carriage  of  goods  from  inland  places  in  Canada  to  Glasgow,  contained  in  a  bill 
of  ladmg  which  stipulated  for  the  termination  of  the  company's  liability  at  the 
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port  for  shipment  to  Glasgow.  The  pursaer  claimed  jurisdiction  on  the  grounds 
of  (1)  Lanarkshire  office,  (2)  maritime  contract,  and  (3)  locua  sol'iUionis.  Held 
that  the  first  ground  did  not  apply  to  foreigners,  and  that  the  second  and  third 
grounds  were  negatived  by  the  terms  of  the  bill  of  lading.  Johnstont  v 
Donaldaon  Brothers,  dec,  113 

Domicile— Cessation  of  residence. — Circumstances  in  which  it  was  held  that  the 
Court  had  no  jurisdiction,  although  the  defender  had  heritable  property  within 
the  jurisdiction,  for  repairs  on  which  the  account  sued  on  was  incurred,  the 
defender  having  removed  his  residence  to  another  county  two  days  before  the 
summons  was  served.     Callander  \  Pollock, 171 

Multiplepoindifig — Foreign  defenders. — Held  competent,  in  virtue  of  sec.  47  of  the 
Sheriff  Courts  Act  of  1876,  to  convene  as  defenders  in  an  action  of  multiple- 
poinding  in  the  Sheriff  Court  parties  f urth  of  Scotland  over  whom  the  Sheriff 
would  otherwise  have  had  no  ground  of  jurisdiction,  the  holder  of  the  fund  in 
medio  being  undoubtedly  subject  to  the  jurisdiction.     Nisbet  v  Sinclair,  ...       177 

Is  citation  hy  registered  letter  equivalent  to  personal  citation? — Held  [rev.  Sheriff- 
Substitute)  that  a  defender  who  would  have  been  subject  to  the  jurisdiction  of 
the  Sheriff  of  the  Lothians  if  he  had  been  personally  cited  within  the  sheriffdom 
was  not  so  subject,  having  been  cited  only  by  registered  letter  within  the 
sheriffdom.     Davidson  w  Qourlay,        242 

Interdict  oj  sale  under  poinding — Ejects  in  county,— Held  that  the  Sheriff  of  a 
county  in  which  effects  had  been  poinded  on  a  decree  obtained  in  that  -county, 
at  the  instance  of  a  person  who  had  no  domicile  in  it,  but  resided  in  anotiier 
sheriffdom,  had  jurisdiction  to  try  an  action  of  interdict  of  the  sale  under  the 
poinding  by  the  owners  of  the  effects,  ratione  rei  sites.     Urquhart  de  Son  v  Wood,      255 

Curatory— Besidence  of  insane  person — Judicial  Factors  Act,  1880. — Circumstances 
under  which  it  was  held  {rev.  Sheriff-Substitute)  that  the  Sheriff  Court  of  the 
county  where  an  insane  person  last  had  his  home,  and  not  that  of  the  county  in 
which  he  happened  to  be  detained,  was  the  proper  Court  in  which  to  apply  for 
an  appointment  of  a  curator  6onM.     Dougall^  dec.  Petitioners,      292 

Proof — Circumstances  in  which  a  motion  that  the  jurisdiction  should  be  settled 

ante  omnia  refused.     Methven  Simpson,  Limited  v  Gray  dt  Ooskirh,        342 

Business  in  county  under  different  name — GilcUion. — The  defenders,  who  carried  on 
business  in  Glasgow,  and  had  no  business  in  Perth,  took  a  lease  of  a  shop  in 
Perth,  and  opened  it  under  the  name  of  James  Dewar  &  Co.  The  pursuers, 
who  had  bought  the  goodwill  of  James  Dewar's  business  from  his  trustee  in 
bankruptcy,  applied  for  interdict,  and  averred  that  James  Dewar,  who  managed 
for  the  defenaers,  was  merely  a  servant  in  their  employment.  Held  that  the 
'  mere  difference  of  name  was  not  enough  to  make  two  distinct  firms  of  the 
defenders ;  that  it  was  unnecessary  to  cite  them  under  the  name  in  which  they 
carried  on  business  in  Perthshire  ;  and  that  there  was  jurisdiction.  Methven 
Simpson,  Limited  y  Oray  ds  Ooskirk, 342 

Landlord  and  Tenant   See  Lease, 
Law  Agent.     See  Bankruftct,  Expenses. 
Lease— 

Use  of  subjects — D^ective  drains— Smoke  test — Bepara4u>n.—WheTe  a  tenant,  before 
taking  a  house,  stipulated  for  a  smoke  test  beins  applied  and  a  sanitary  certifi- 
cate granted,  whicn  was  done  by  a  r^stered  plumber,  held  that  there  was  no 
.  relevant  claim  of  damages  in  respect  of  illness  caused  by  the  defective  state  of 
the  drains,  though  the  tenant  averred  that  the  test  had  never  been  properly 
applied,  and  that  the  certificate  was  false,  the  landlady  admitting  that  the 
tenant  mieht  be  entitled  to  leave  the  house,  but  denying  that  any  culpa  was 
attributalue  to  her.     Fischer  y  Mitchell 3 

Hypothec — Hired  electric  motor. — Held  that  the  landlord's  hypothec  covered  an 
electric  motor  and  relative  fittings  which  formed  the  only  plenishing  of  a 
butcher's  shop  let  to  a  tenant  who  had  hired  the  motor.     Standard  Electric  Co. , 


Limited  v  Glasgow  and  District  Heritable  Investment  Co.,  Limited,  due, 10 
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Lease — contirmed, 

whole  of  hi9  tenant's  effects  under  a  sequestration  for  past-due  rent,  and  a 
surplus  emerged,  held  that  that  surplus  could  be  arrested  in  the  oflBcer's  hands 
by  an  ordinary  creditor  of  the  tenant,  and  that  such  arrestment  was  preferable 
to  a  sequestration  in  security  for  next  half-year's  rent  laid  on  before  the  sale 
under  the  first  sequestration.     Aitkenw  M^Kay,      47 

Hypothec — Sequestration  in  security — Expenses — Rent  paid, — Circumstances  in 
which,  although  the  rent  was  paid  when  due,  the  landlord  was  found  entitled 
tothe  expenses  of  a  sequestration  in  security.    Primrost^s  Trustees  v  Cocker ,  <fec. ,       111 

Hypothec — Sequestration — Informal  appearance  for  third  party  followed  by  decree,  in 
aJ>sence — Kes  judicata. — A  third  .party  appeared  by  a  law  agent  (without  formal 
minute  of  any  kind)  and  claimed  certain  articles  sequestrated  for  rent  under  a 
Debts  Recovery  summons.  The  Court  thereafter  granted  warrant  to  sell, 
without  written  opinion,  in  absence  of  the  tenant.  Held,  in  a  subsequent 
action  for  delivery  of  the  articles  and  damages,  that  the  pursuer's  claim  was 
barred  by  his  former  appearance,  and  that,  by  the  warrant  to  sell,  the  matter 
WM  res  juduxita,     Scott  v  WaltoHy      193 

Hypothec — Sequestration  in  security — A'2;/>en«e«.— ^Circumstances  where  it  was  held 
that  sequestration  in  security  was  justified,  and  that  the  landlord  was  entitled 
to  the  expenses  thereof  from  the  tenant,  although  the  rent  was  consigned  in 
Court  before  its  due  date.     M*Oregor  v  Scott,  -    270 

Repairs — Breach  of  tenant*s  obligation-^Damages, — In  an  action  by  a  landlord 
against  his  tenant  in  an  urban  subject  for  damages  in  respect  of  failure  to  keep 
in  repair  as  undertaken  in  the  lease,  held  that  the  tenant  was  only  liable  by 
contract  for  decay  which  was  due  to  want  of  ordinary  repairs,  and  that  the 
burden  of  proving  that  the  defects  complained  of  were  due  to  other  causes  lay 

rn  the  tenant.    Circumstances  in  which  he  failed  to  discharge  the  burden. 
iv  Black,         306 

JRemoving — Notice — Service  on  heir-at-law  of  deceased  tenant. — Circumstances  in 
which  notice  of  removal  held  to  have  been  properly  served  on  the  heir-at-law 
of  a  tenant,  notwithstanding  a  seneral  bequest  of  his  whole  estate  by  the  tenant 
to  his  widow.     Earl  of  MansfM  \  Ferguson^  302 

See  also  Compknsation,  Dkbts  Recovery  Act,  Game,  Shall  Debt  Acts. 
Loan— 

Repetition  of  money  adixinced  under  if  legal  contract — Moneylenders  Act,  1900 — Res 
judicata — Title  to  sue. — Held  that  money  advanced  in  loan,  but  not  recoverable 
mider  the  Moneylenders  Act  of  1900  owing  to  the  lender  not  being  registered, 
was  recoverable  in  an  action  at  the  lender's  instance  at  common  law ;  and  a 
decision  pronounced  under  the  Act  assoilzieing  the  borrowers  from  a  claim  by 
the  individual  lender's  firm  founded  ou  bills  and  agreements  held  not  res 
judicata  in  an  action  at  the  individual  lender's  sole  instance.  Robertson  v 
M'Gregor,  <tc..,      76 

Usurious  loan — Interest — Exorbitant  raf^. — Held  that  66  per  cent,  per  annum  was 
not  excessive  when  stipulated  for  a  loan  on  the  bill  of  a  person  giving  no 
security.     Exchange  Loan  Co.,  dfc.  y  Taylor,  138 

Usurious  loan — Moneylenders  Act,  1890,  sec.  2  (1)  (c) — Agreement  in  security — 
I  0  U.  — I  O  U's  to  a  registered  mone vlender  are  not  such  agreements  or 
securities  as  are  struck  at  by  the  Moneylenders  Act.  Exchange  Loan  Co.,  dec, 
V  Taylor, 138 

Usurious  loan — Moneylenders  Act,  1890,  sec.  2  {I)— Alteration  of  bill  and  agreement 
after  delivery. — field  that  the  addition  to  a  bill,  after  its  issue,  of  a  money- 
lender's personal  name  to  his  trade  name,  subscribed  as  drawer,  did  not 
invalidate  the  bill,  and  that  the  addition  of  his  address  to  a  relative  agreement 
did  not  invalidate  it.     Exchange  Loan  Co.,  dfc.  y  Taylor,  138 

Usurious  loan — Moneylenders  Act,  1890,  sec,  2  (1)  (c) — BUI  not  in  moneylender's 
registered  nams. — Held  that,  though  the  deletion  from  a  bill,  after  issue,  of  the 
word  **  limited,"  originally  forming  part  of  the  drawer's  (a  moneylender's) 
subscription,  was  not  an  objectionskole  alteration  under  the  Bills  of  Exchange 
Act,  1882,  the  bill  was  invalidated  by  sec.  2  (1)  (c)  of  the  Moneylenders  Act, 
1890,  having  been  taken  in  a  name  other  than  the  moneylender's  registered 
name,  which  did  not  include  the  word  ''limited."  Exchange  Loan  Co.,  dec,  v 
Taylor,        138 
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Lunatie.     See  Jurisdiction. 
Manse.     See  Chubch. 
MaFFiage*    See  Hitsband  and  Wife. 
Master  and  Servant— 

Fcujn  MTvant — DunUum  of  employjnerU — Presumption. — Held  that,  in  the  aheence 
of  express  bargain  or  speoial  circumstances,  a  farm  servant  is  presumed  to  be 
engaged  for  a  year,  at  all  events  when  he  enters  at  ode  of  the  regular  terms  of 
Whitsunday  or  Martinmas.    Campbell  v  Cochrarie,  115 

See  also  Debts  Rboovbrt  Act,  Workmen's  GoiiPENSATioN  Act. 
Moneylenders  Aet»  1900.   See  Loan. 
Owner's  Risk  Note.     See  Carriage. 
Parent  and  Child— 

Aliment — Liability  of  father  to  aliment  legitimate  daughter  of  age — Sufficiency  of  offer 
of  entertainment  in  father's  house, — The  unmarried  daughter  of  a  parish  minister, 
who  was  of  ase  and  resided  with  her  father,  brought  an  action  against  him  for 
aliment.  Udd  {rev.  Sheriff-Substitute)  that,  as  she  was  being  maintained 
beyoncT  want  in  her  father's  house,  and  averred  no  reason  sufficient  in  law 
for  claiming  a  separate  maintenance,  her  averments  were  irrelevant ;  and  the 
s^ion  dismissed,    A  y  B,  15 

Custody — Interim  custody — Mother's  inversion  of  possession — Sheriff, — When  the 
mother  of  a  legitimate  child,  living  apart  from  her  husband,  removed  from  his 
custody  and  retained  the  child,  held  that  it  was  competent  for  the  Sheriff  to 
restore  the  state  of  possession  till  a  competent  Court  should  decide  the  com- 
petition between  the  parents,  and  delivery  ordered.     Cairns  v  Cairns^ 51 

Partnership— 

OoodwiU^ Right  qf  ex-partner  who  has  sold  his  interest  in  firm's  goodwill  to  advertise 
his  former  connection  with  it — "Senior  partner." — Two  brothers  had  been 
copartners  in  a  business  with  equal  rights.  The  elder  brother  retired  from  the 
business,  and  the  remaining  partner  acquired  the  partnership  assets,  including 
the  goodwill,  with  the  right  (which  he  exercised)  to  continue  the  business  in 
the  Srm-name.  The  elder  brother  having  begun  business  next  door  in  his  own 
name,  and  advertised  himself  as  "  late  senior  partner'*  of  the  firm,  the  younger 
brother  sued  to  have  such  advertisement  interdicted,  on  the  ground  that  the 
word  ** senior"  conveyed  unfairly  a  suggestion  that  the  elder  brother  had  been 
a  predominant  partner  of  the  dissolvra  firm.      Held  that  the  words  "senior 

Sartner"  had  no  legal  and  no  definite  popular  signification,  and  that  the 
efender,  on  account  of  his  seniority  in  years  over  his  brother  and  late 
copartner,  was  entitled  to  describe  himself  as  the  "  late  senior  partner,"  and 
action  c{Mmt«Mc{  as  irrelevant.     Or eig  Brothers  y  Greigy 82 

Dissolution — Liability  of  new  firm  for  debts  of  firm  to  whose  business  it  Jias  succeeded. 
— Circumstances  in  which  it  was  held  that  a  now  firm  was  not  liable  for  a  debt 
of  a  former  firm  to  whose  business  it  has  succeeded,  though  vouched  by  a  bill 
accepted  in  the  common  name  of  both  firms.  Campbell  ds  Cdlderwood  v 
Chalmers  de  Co 94 

Poinding— 

Objections  to  procedure  in  carrying  out. — Opinion  that  a  poinding  executed  after 
sunset  was  incompetent.  Observations  as  to  the  essentials  of  the  schedule  and 
the  method  of  appraising  effects  in  slump.     Urquhart  de  Son  y  Wood, 255 

See  also  Debts  Becovert  Act,  Juripdiction,  Process,  Small  Debt  Acts. 

Police— 

Footway — Paving  order — Appeal  against  resolution  and  charge  of  private  improve- 
menu  expenses-'Burgh  Police  Acty  1892,  sees.  339  and  3eS.—Held  that  the 
only  competent  appeal  against  a  resolution  assessing  an  individual  for  private 
improvement  expenses  is  to  the  Town  Council  themselves,  as  provided  in  sec. 
368,  and  that  the  operation  of  sec.  339  (anent  appeal  to  the  Sheriff)  is  excluded 
wherever  a  special  provision  as  to  appeal  is  made  in  the  statute  in  regard  to  a 
particular  matter.     Lambie  v  Provost,  <kc.,  of  Port  Glasgow,       150 
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Police — continued. 

Sewer — Bestoration  of  private  ground  penetrated — Burgh  Police  Act,  1892 — Public 
Health  Act,  1897 — Public  Authorities  Protection  Act,  1893.— An  action  was 
raised  against  the  magistrates  of  a  burgh  by  the  owner  of  ground  through  which 
the  defenders  had  laid  pipes  for  the  burgh's  sewage  purification,  for  the  purpose 
of  having  the  surface  of  the  ground  restored  to  its  former  condition.  Held  that 
the  defenders'  operations  had  been  conducted  m  conformity  with  the  Burgh 
Police  Act  of  1892,  which  was  not  repealed  by  the  Public  Health  Act  of  1897, 
and  that  the  action,  not  having  been  commenced  until  after  the  expiry  of  six 
.  months  from  the  completion  of  the  operations  complained  of,  must  be  decided 
in  favour  of  the  defenders  in  terms  of  the  Public  Authorities  Protection  Act  of 

Yuill,  dsc,  V  Ptovosty  <fec.,  of  Lanark,  ...       153 


Footway — Formation  temporarily — Expense  where  frontage  unbuilt  o?* — Burgh  Police 
Act,  1892,  sec.  HI— Burgh  Police  Act,  1903,  sec.  17  (5).— A  Town  Council  sued 
for  the  expense  put  out  by  it  under  sec.  17  (5)  of  the  Burgh  Police  Act  of  1903 
in  temporarily  improving  the  footpath  abutting  on  a  property  of  over  100  yards 
•  frontage,  which  the  proprietors  had  failed  to  improve  when  called  on.  The 
proprietors  tendered  a  third  of  the  expense,  explaining  that  their  ground  was 
not  yet  built  on,  &c.,  in  the  sense  of  sec  141  of  the  Burgh  Police  Act  of  1892. 
Held  that  the  two  enactments  must  be  read  together  in  terms  of  sec.  5  of  the 
later  Act,  and  that  the  defenders'  position  was  correct  in  the  meantime,  though 
only  temporary  expenditure  was  involved.  Melrose  Town  Council  v  Scot^s 
Trustees,      339 

Shop  Hours  Act,  1904  (4  Ed.  VII.' cap.  3\)— Trades  included  in  aoeing  Order- 
Dairy  shop  selling  other  than  dairy  products. — An  Order  of  burgh  magistrates 
'  under  the  Shop  Hours  Act  of  1904  fixed  the  hour  for  closing  grocers'  and  pro- 
vision merchants'  and  bakers'  shops  at  8  p.m.  Held  that  the  keeper  of  a 
**  dairy  "  (a  shop  for  selling  dairy  products)  was  entitled  to  keep  it  open  after 
8  p.m.  for  selling  articles  appropriate  to  a  dairy  business,  although  he  professed 
to  be  also  a  baker  and  a  grocer  and  provision  merchant,  and  must  cease  at  that 
hour  the  sale  of  articles  appropriate  to  the  latter  businesses.  Further  held  that 
bread  and  potted  meat  were  articles  of  the  latter  class,  but  cheese  was  a  dairy 
product  and  saleable  after  8  p.m.  without  infringement  of  the  Order.  Fyfe  v 
Hamilton, 358 

Poor.     See  Aliens  Act,  Assessment. 

Possession.    See  Bankruptcy,  Parent  and  Guild,  Property. 

Preserlption— 

Statutory  limitation  of  action — Public  Authorities  Protection  Act,  1893,  sec.  1 — 
Action  of  reli^—Time  from  which  six  morUhs  run. — Held  that  harbour  com- 
missioners, composed,  under  a  public  statute,  of  members  of  the  public,  with  a 
public  statutory  purpose,  and  acting  solely  for  the  public  benefit,  with  no 
object  of  gaining  profit  for  individual  shareholders,  are  entitled  to  protection 
under  the  Act.  Christie  v  Corporation  of  Glasgow,  31st  May,  1899,  distinguished. 
Held  further,  that  an  action  for  relieJ  of  damages,  raised  within  six  months 
reckoned  from  the  date  of  the  decree  for  damages  but  after  a  longer  period 
reckoned  from  the  fact  occasioning  the  damages,  was  too  late  to  be  entertained, 
and  that  it  must  be  dismissed,  with  expenses  as  between  aeent  and  client  in 
terms  of  the  Act.     Grimmer,  d:c.  v  Aberdeen  Harbour  CommMsioners, 196 

Triennial  prescription — **  Merchants  account  " — Subsequent  continuous  course  of 
dealing. — Circumstances  in  which  a  farmer's  claim  for  the  price  of  milk  supplied 
seven  years  before  was  remitted  for  proof  by  the  pursuer's  writ  or  oath, 
although  the  parties  had  settled  fortnightly  for  supplies  made  continuously 
througnout  the  seven  years.     Middletonv  Barron, 328 

See  also  Police. 

Ppocess— 

Pleading — Specification — Lump  sum  of  damages  on  different  grounds.— Where  a 
pursuer  claimed  £100  as  the  total  (without  specification  of  amounts)  of 
(1)  damages  and  solatium  for  illness  caused  by  defective  drains,  and  of  doctor's, 
chemist's,  and  nurse's  bills  attributable  to  fault  of  the  defender,  landlady  of  the 
furnished  house  which  he  occupied ;  and  of  (2)  exjienses  of  removal  to  another 
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house  arising  from  breach  b^  the  defender  of  the  contract  of  lease,  and  all  the 
heads  of  damage  were  held  irrelevant  except  the  expenses  of  removal,  the  whole 
action  was  dismissed,     Fischer  y  Mitchell,      3 

Poinding — Interdict  of  sale — Competency  against  officer  alone, — Where  a  woman 
asked  interdict  against  a  sheriff-officer  selling  under  a  poinding  the  effects  in  her 
husband's  house,  on  the  ground  that  the  decree  was  against  her  husband  and 
that  the  goods  belonged  to  her,  held  that  the  Question  of  ownership  could  not  in 
general  be  determined  in  an  action  directed  solely  against  a  sheriff-officer,  and  that 
the  pursuer's  proper  remedy  was  to  compear  in  the  poinding.      Shirra  v  Wann,  6 

Decree  in  absence^Beponing— Partial  implement — Sheriff  Gbttrt  Act,  1876,  sec.  14, 
sub-sec,  2. — Where  a  poinding  had  been  executed  under  a  decree  iu  absence  for 
a  sum  less  than  that  in  the  decree,  held  that  the  decree  was  implemented  to  the 
extent  of  the  poinding,  and  could  only  be  recalled  so  far  as  not  implemented. 
M*NivenY  Orr,     9 

Interdict — Scape  of  interdict  action. — ^An  action  of  interdict  (without  declarator) 
held  a  competent  form  of  process  in  which  to  try  a  question  betw^n  two  who 
had  been  copartners,  whether  one  of  them  who  hacf  sold  the  goodwill  to  the 
other  could  thereafter,  in  trade  competition  with  him,  hold  himself  out  to  the 
public  as  the  "  late  senior  partner" — a  title  to  which  the  complaining  partner 
himself  made  no  claim.  Observations  on  the  scope  of  an.  action  of  interdict. 
Oreig  Brothers  Y  Oreig  J 82 

Petition — Citation —  Writ  given  to  defender  for  acceptance  of  service  and  not  returned 
— Pursuer's  right  to  redelivery. — A  defender,  to  whom  a  petition  with  a  warrant 
of  citation  haa  been  sent  for  acceptance  of  service,  refused  to  return  it,  with  or 
without  a  docquet  of  acceptance.  Held  that  the  pursuer  was  entitled  to 
redelivery  of  the  petition.       Campbell  y  Macpherson,        88 

Abandonment — Motion  for  dltsdvitor, — Held  that  where  a  pursuer  seeks  to  abandon 
his  case,  but  fails  to  pay  expenses  as  a  condition  precedent  to  his  getting  leave 
to  abandon,  the  defender's  remedy  is  not  a  motion  for  absolvitor.     A  y  B,       ...       108 
See  also  Debts  Rkcovert  Act,  Elkction,   Jurisdiction,  Suebiff,  Ship,   Work- 
men's Compensation  Act. 

Property— 

Possession — Violent  profits — Measure  of  violent  profits  in  burgh. — Two  younger 
children  of  a  proprietor  of  heritage  maintained  against  his  eldest  son  that  his 
will  was  valid,  but  the  eldest  son  prevailed  in  the  suit.  He  thereafter  raised  an 
action  for  electing  them  from  the  heritage,  which  they  defended  on  similar 

f  rounds,  and  they  had  to  find  caution  for  violent  profits,  but  he  again  prevailed, 
n  an  action  against  them  and  the  cautioner  for  payment  of  violent  profits,  held 
(1)  that,  there  being  mala  fides j  they  were  jointly  and  severally  liable  ;  (2)  that 
violent  profits  ran  from  the  expiry  of  a  formal  notice  to  remove  prior  to  the 
action  for  ejection  ;  and  (3)  that  double  the  rent  of  the  subjects  actually  occu- 
pied was  the  measure  of  the  violent  profits.  Circumstances  inferring  nuUaJides. 
MacdonaldY  MacdoTuUd,  dfc, II 

March  fences — Owner  of  glebe. — Held  that  a  parish  minister  is  the  owner  of  his  glebe 
to  the  effect  that  he  is  bound  to  erect  and  maintain  the  fences  along  the  marches 
of  the  glebe,  conjointly  with  the  neighbouring  proprietors,  when  called  upon  to 
do  so  by  any  of  them.     M*  Douall  y  Loiorie, 66 

Public  Authorities  Protection  Act,  1898.     See  Police,  Prescription. 

Public  Health— 

Sale  of  food  and  drugs^Margarine  unlabelled — Analyst's  certificate. — Held  that  a 
complaint  alleging  exposure  of  raarsarine  unlabelled,  in  contravention  of  sec.  6 
of  the  Margarine  Act  of  1887,  need  not  be  accompanied  by  an  analyst's  certifi- 
cate.    Wilson  Y  Thomson,  99 

Food  adulleration—Injuriousness  of  mixture— Food  and  Drugs  Act,  1899,  sec.  1  (1) 
and  (7). — In  a  complaint  that  imported  canned  cream  was  adulterated  with 
gelatine,  and  that  the  cans  or  packages  were  not  marked  with  a  name  or 
description  indicating  that  the  cream  had  been  so  treated,  ?ield  that  in  absence 
of  an  averment  that  the  mixture  affected  injuriously  the  quality,  substance,  or 
nature  of  the  cream  the  complaint  was  irrelevant.     Bates  v  Laird  dS?  Sons,      ...      101 
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Food  and  Drugs  Acts— Milk— Sale— Taking  of  aamplea  by  complainer  at  delivery — 
Rdtvancy — Act  o/1879i  sec.  3. — A  complaint  by  an  officer  of  a  local  authority 
bore  that  he  had  taken  samples  of  milk  m  course  of  and  at  the  place  of  delivery 
by  the  seller  to  the  purchaser,  and  that  the  accused  seller  of  the  milk  "  did 
thus,"  at  that  place,  within  the  meaning  of  sec.  3  of  the  Act  of  1879,  "sell  to 
the  complainer,  to  his  prejudice,  said  sample  of  milk,  the  same  not  being  of  the 
nature,  substance,  and  quality  demanded,  namely,  sweet  milk,"  because  it  did 
not  comejup  to  the  standard  of  having  3  per  cent,  of  milk  fat.  Complaint 
dismissed  as  irrelevant,  the  sale  averred  having  been  to  the  purchaser,  and  not, 
even  constructively,  to  the  officer.  Question,  whether  a  statement  in  the 
complaint  that  the  sample  contained  only  so  much  per  cent,  of  a  particular 
constituent  *'or  thereby"  wab  sufficient.     Gumming  v  M'JSwen, 104 

Food— Unsound  fruit — Compensation  for  destruction— Legal  expenses  of  resisting 
condemnation  order. — Held  that  the  expenses  incurred  to  his  law  agent  by  a 
party  whose  goods  bad  been  seized  as  unsound  and  unfit  for  human  food,  in 
defending  himself  and  resisting  an  application  for  a  condemnation  order  under 
the  Public  Health  Act  of  1897,  fell  within  the  expression  "compensation"  in 
sec.  164  of  the  Act.     Blythv  Magistrates,  dec,  of  Edinburgh,      128 

Water  supply — Charge  for  surplus  water — Special  assessment  on  rental — Public 
Health  Ad  J  1897,  sec,  126  (2). — The  tenant  of  a  landward  house,  garden,  and 
stable  was  rated  thereon  for  special  water  assessment,  but  the  collector  refused 
to  collect  the  proportion  applicable  to  the  stable,  and  he  was  charged  for  the 
stable  supply  separately  as  for  surplus  water  under  sec  126  (2)  of  the  Public 
Health  Act  of  1897,  and  sued  by  the  local  authority  for  the  charge.  Held  that 
as  he  was  assessed  for  the  special  water  rate  on  the  premises,  and  no  agreement 
in  lieu  of  the  rate  existed,  the  action  must  be  dismissed.  Stirling  County 
Council  y  Campbell,         148 

Water  supply  district — Extension — Inclusion  of  railway. — Where  a  District  Com- 
mittee resolved  to  extend  a  Water,  &c.,  District  by  including  ground  from 
which  it  was  separated  by  a  railway,  held  that,  as  the  ground  was  goins  to  be 
built  on  and  extension  was  urgently  needed,  the  railway  line  was  properly  also 
included,  even  though  by  such  inclusion  it  might  get  no  benefit  and  would  be 
heavily  assessed.  N'orth  British  Bailioay  Co.,  dec,  v  DunbarUm  Western 
District  Committee,  280 

See  also  Police. 
Quantum  Meruit.    See  Contract,  Hirino. 
Railway— 

Rates — Terminal  charges  at  private  railway  siding— Specification  of  such  charges  and 
distinction  from  carriage  charges — Railway  and  Canal  Traffic  Act,  1888,  sec  33 
(3). — Where  a  railway  company's  siding  was  continued  on  to  private  ground 
and  formed  thenceforward  a  private  siding,  and  ffoods  were  carried  by  the 
company  between  its  main  line  and  the  terminus  of  Uie  private  siding,  held  that 
the  company  was  (1)  bound,  if  required,  to  render  an  account  distinguishing  its 
charges  for  carriage  from  its  terminal  charges,  and  to  specify  the  latter  in 
detail ;  and  (2)  liable  to  a  penalty  for  failing  to  render  such  an  account  after 
demand.     Hamilton  ds  Colder  v  Caledonian  Railway  Co., 38 

Sec  also  Cakriaob. 
RemOYing.    Sec  Lease. 
Reparation— 

Process  of  law — Illegal  charge — Registered  decreet  arbitral — CofUents  not  yet  payable, 
— Held  that  where  by  decreet  arbitral  the  arbiter  found  certain  sums  of  money 
due  by  one  of  the  parties  in  the  submission  to  the  other,  and  decerned  for  pay- 
ment of  these  sums  within  one  month  after  the  date  of  the  decreet,  it  was 
illegal  for  the  partv  in  whose  favour  decree  was  given,  having  registered  the 
award,  to  charge  the  other  party  before  the  expiry  of  the  month,  and  that  a 
charge  given  before  the  expiry  of  the  month  to  pay  the  sums  decerned  for  on  the 
expiry  of  the  month  subjected  the  charger  to  liability  for  reparation.  Addison 
yBroimi,     49 
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Reparation— co?t/intt6c2. 

Liability  of  owner  of  cat  for  its  mischitf— Scienter. — Hdd  that  there  was  no  liability 
on  the  part  of  the  owner  of  a  cat  in  consequence  of  its  having  killed  a  neigh- 
bour's chicken,  although  it  was  averred  that  the  defender  knew  that  the  cat 
had  on  a  previous  occasion  kiUed  a  chicken.    AUan  v  Beekie,      57 

Care  of  property — Cart  left  w  street — Cofotrihutory  negligence  of  nine-year-old  child. 
— The  defender  left  a  cart  unattended  on  a  public  street,  with  its  shafts  in  the 
air  and  the  horse's  bellyhand  attached  to  one  of  the  shafts.  Some  children, 
swinging  on  the  bellyhand,  brought  down  the  shafts  of  the  cart  on  the  pursuer's 
child,  nine  years  old,  who  was  either  swinging  herself  or  standing  with  the 
other  children  beside  the  cart.  Held  {rev.  Sheriff-Substitute)  that,  while  there 
was  negligence  on  the  part  of  the  defender  in  leavinff  the  cart  on  a  public  street 
unattendM,  the  oontrioutory  negligence  of  the  child  was  the  main  cause  of  the 
accident,  and  the  pursuer  was  therefore  not  entitled  to  recover  damages. 
OaUacheryM'PhaU,      70 

Cat — Liability  of  owner  for  its  mischief — Held  that  the  owner  of  a  cat  is  liable  in 
damages  for  injury  done  by  it  to  a  neighbour's  fowls.  Observations  on  AUan 
V  Re^tie,  22  Sh.Ct.Rep.  57,  where  the  contrary  was  held.     Peden  v  Charleton^  •     91 

Personal  injury — Negligence  of  municipal  bath  attendant. — Circumstances  in  which 
a  municipality  was  held  liable  in  damages  for  injury  occasioned  to  a  customer 
of  the  public  baths  by  the  attendant  having  failed  to  make  fast  a  support  on 
which  the  customer  was  entitled  to  rely.     Sobbie  v  Aberdeen  Town  Council ^    ...       174 

Joint  or  several  delinq^tency — Two  separate  cuitions  at  common  law  and  under  statute 
respectively — Competency. — A  pursuer,  in  respect  of  -personal  injury  to  him 
arising  from  fault  or  negligence,  raised  an  action  ior  damages  against  A  at 
common  law,  and,  later,  raised  an  independent  action  for  a  similar  amount  of 
dama^  against  B,  his  employer,  founded  on  the  extension  by  the  Employers' 
Liability  Act,  1880,  of  the  common  law  of  responsibility  for  fault  or  negligence. 
The  latter  action  dismissed  as  incompetent  while  the  former  action  was  pending. 
MackisY  Baxter  d:  Sons, 252 

Unauthorised  sale  under  mistcike — Live  stock  in  transit  carried  in  same  train  %oith 
consignments  to  auction  mart — Amount  of  damages. — Some  lambs  in  transit  to 
their  purchaser's  abode  by  rail  and  steamer  were  penned  by  the  railway 
company  at  their  yard,  pending  instructions  as  to  further  transmission. 
Auctioneers,  whose  consignments  for  sale  were  usually  penned  there,  assumed 
the  lambs  to  be  for  sale,  and,  after  protest  by  the  railway  companv,  took  them 
away  and  sold  them,  and,  when  the  mistake  was  discovered,  tendered  neither 
the  lambs  nor  their  full  value  to  their  owner.  Held  {rev.  Sheriff- Substitute) 
that  they  were  liable  in  damages  for  having  sold  them  without  authority,  and, 
upon  failure  in  restitution,  that  the  owner  was  entitled  to  the  price  at  which 
he  had  just  bought  them  plus  a  trade  profit,  and  to  expenses.  Maclntyre  v 
Corson  dsCo.^        331 

See  also  Bai^kruptcy,  Carriage,  Charge,  Debts  Recovery  Act,  Fishing,  Game, 
Lease,  Process,  Propertt,  Road,  Slander. 

Repetition.     See  Loan. 

Reponlng.    See  Pbooess. 

Reputed  Ownership.     Set  Bankruptcy. 

Res  Judicata— 

Registered  English  judgmeM — Inferior  Courts  Judgments  Extension  Act,  1882. — Held 
that  when  an  English  judgment  was  duly  registered  in  the  appropriate  book 
of  a  Sheriff  Court  it  founded  the  plea  of  res  judicata  in  a  petition  in  that  Court 
for  a  decree  conform  to  the  judgment,  and  excluded  consideration  of  the 
petition.     &  Connor  y  Erskine 58 

See  also  Lease,  Loan. 
Right  in  Security.     See  Compensation. 
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Road— 

Obstruction  by  mud-heap — Reparation — Ddtgaiion  of  statutory  duty  to  independent 
contractor, — Where  a  local  road  aathority  employed  an  independent  contractor 
to  cleanse  its  roads,  and  he  left  mud  lyine  for  an  unreasonable  time  in  heaps,  one 
of  which  injured  a  wayfarer  in  the  dark,  held  that  the  authority  remained  liable 
in  damages.     Lotoe  v  Liddeadale  District  Committee,  280 

See  also  Assbssment,  Police,  Bbpabation. 
Sale.    See  also  Agency,  Poinding,  Police,  Process,  Public  Health,  Small  Debt  Acts. 
School.     See  Assessment,  Election. 

Sequestration.    See  Bankbuptct,  Lease,  Small  Debt  Acts. 
Sewer,     See  Police. 
Sheriff- 

Decree  conform — TAe  Sheriff  cannot  grant  a  ^*  decree  car{form"  proceeding  oti  a  foreign 
judgment. — A  medical  practitioner  in  London  obtained  a  judgment  in  the 
Westminster  County  Court  of  Westminster  against  a  gentleman  domiciled  in 
Scotland,  but  occasionally  resident  in  London,  for  a  bauince  alleged  to  be  due 
of  a  professional  accoimt  incurred  by  the  defender  in  London.  The  certificate 
of  judgment  was  registered  at  the  instance  of  the  pursuer  by  the  Sheriff-clerk 
of  Forfarshire  in  terms  of  the  Inferior  Courts  Judgments  Extension  Act,  1882, 
but  owing  to  the  fact  that  the  defender  was  not  personally  served  with  the 
summons  within  the  district  of  the  inferior  Court  at  Westminster,  diligence  was 
not  done  upon  the  registered  judgment.  The  pursuer  thereafter  presented  a 
petition  in  the  Sheriff  Court  of  Forfarshire  at  Forfar  craving  a  decree  asainst 
the  defender  in  conformity  with  the  before-mentioned  judgment.  Held  th&t 
the  petition  was  incompetent  in  the  Sheriff  Court.     O^Connor  v  Erskine,  ...        58 

See  also  Bankruptcy,  Ex>x)utby,  Parent  and  Child,  Workmen's  Compensation  Act. 
SherifT  Officer.    See  Charge,  Process,  Small  Debt  Acts. 

Ship- 

Charter  party  executed  by  agents— Title  to  sue—Master*s  liability  for  oumers  on 
breach. — Held  that  an  action  of  damages  for  breach  of  a  charter  party,  entered  into 
between  the  agents  in  Scotland  of  a  foreign  shipowner  and  a  Scottish  merchant, 
was  competently  laid  against  the  master  of  the  ship  '*as  representing  the 
owners,"  the  ship  having  been  arrested  ad  fundandam  jurisdictionem.  Steven- 
Hon  dk  Co.  y  Brienkopff 163 

Bill  of  Lading — Exception  clause — "  Weight  and  contents  unknown," — A  claim  by  the 
holder  of  a  bill  of  lading  against  a  shipowner,  averring  merely  a  deficiency  in  the 
weight  of  the  contents  of  certain  cases  conveyed  oy  the  ship,  dismissed  as 
irrelevant,  where  the  bill  of  lading  contained  a  full  clause  excepting  the  owner's 
liability  which  might  cover  the  circumstances,  and  was  indorsed  *' weight  and 
contents  unknown."    Browne  v  Clan  Line  Steamers,  Limited ^      273 

See  also  Carriage. 
Shop  Hours  Aet.    See  Police. 
Slander— 

Calumny  of  business— Representations  that  business  had  changed  hands— Special  and 
general  daTnage.—In  an  action  of  damages  for  slander,  founded  upon  statements 
not  actionable  per  «€,  but  consisting  of  untrue  and  malicious  representations 
that  the  pursuers'  business  had  been  sold  or  transferred  to  the  defenders,  which 
statements  were  intended  or  reasonably  likely  to  produce,  and  in  the  ordinary 
course  of  things  did  produce,  a  general  loss  of  business,  as  distinct  from  the 
loss  of  particular  known  customers,  held  that  evidence  of  such  general  loss  of 
business  was  admissible  to  support  the  action.  Wilson  Advertising  Co.  v 
Orifliths  tb  MUUngton,  Limited,  ...       35^ 
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Small  Debt  Acts— 

Sequestration  and  sale — Disposal  of  surplvs, — Circumatances  in  which  field  that  an 
officer  who  had  retained  in  his  hands  a  surplus  arising  after  sequestration,  sale, 
and  payment,  ought  to  have  lodged  the  surplus  with  the  clerk  of  Court  in  terms 
of  the  Act,  sec.  20.     Aitkenv  M^Kay^  47 

Competency — Gmmt  and  reckoning  by  creditor  against  trustee  Jor  creditors. — Circum- 
stances in  which  an  action  by  a  creditor  against  a  trustee  for  creditors,  who  had 
declared  a  dividend  of  3s.  3d.  per  £,  claiming  5s.  per  £,  was  dismissed  as 
incompetent  in  the  Small  Debt  Court.     Pollock  v  Ftdton,  ..  161 

See  also  Expenses. 
Stamp— 

AgrtemerU  relative  to  bill  under  £5. — Agreements  relative  to  duly  stamped  bills 
and  to  repayment  of  principal  sums  therein  under  £5  need  not  be  stamped. 
Exchange  Loan  Co.  t  dbc.  V  Taylor^       138 

See  also  Bankruptcy. 
Street.     See  Pouge. 
Trade-Name— 

Infringement — Use  of  bankrupt's  name  and  services  after  his  goodwill  sold, — The  pur- 
suers bought  the  stock,  furniture,  fittings,  and  goodwill  of  James  Dewar  from 
the  trustee  in  bankruptcy.  The  defenders  engaged  Dewar  as  manager,  and  ' 
started  business  under  the  name  of  J.  Dewar  &  Co.,  and  issued  a  circular,  &c., 
inferring  that  the  old  business  was  boing  continued.  Held  that  the  pursuers 
were  entitled  to  interdict  the  defenders  from  carrying  on  the  business,  using 
the  name  of  Dewar.      Methven  Simpson^  Limited  v  Oray  <k  Chskirky       342 

Title  to  Sue— 

Paramours  suing  (U  husband  and  wife. — A  woman  living  with  a  man  who  was  not 
her  husband  held  not  entitled  to  sue  an  action  as  his  wife  along  with  him  as  her 
curator.     Rose,  dsc.  v  Coady^ 162 

See  also  Agency,  Loan,  Ship. 
Trust.     See  Bankruptcy. 
Violent  Profits.    See  Propebty. 
Warranty.    See  Agency. 
Water.     See  Public  Health. 
Workmen's  Compensation  Aet,  1897— 

Employment — Misconduct — Intoxication. — A  shipyard  workman  came  drunk  to  the 
ship  he  was  working  on.  His  foreman  dismissed  him,  and  while  he  was  leaving 
the  ship  he  fell  from  a  ladder  and  was  injured.  In  his  claim  for  compensation 
under  the  Workmen's  Compensation  Act  of  1897/  held  that  he  was  guilty  of 
serious  and  wilful  misconduct,  and  that  his  claim  ^vas  bad.  M^Oroarty  v 
Brown  df  Co.,  Limited  J 112 

Process. — Held  that  the  proceedings  under  the  Act  are  to  be  conducted  according  to 
the  recognised  procedure  rules  of  the  Sheriff  Court,  notwithstanding  that  the 
Sheriff  is  nominally  an  **  arbitrator."  Further  proof  refused  after  evidence  had 
been  led  and  parties  heard  on  a  claim  for  compensation.  Baird  v  Forsyth, 
JdUler,  df  Co.,        166 

Claim  for  compensafion—JSxcess  payments  made  by  employers  claimed  to  be  deducted 
— Schedule  1,  sec.  2. — Circumstances  in  which  compensation  was  awarded  from 
a  certain  date,  without  excess  payments  by  the  employers  during  previous 
incapacity  being  taken  into  account.     Douglas  v  Charteris,  Spence,  dk  Co 297 

Review  of  compensation — Workman  earning  more  than  brfore  accident. — An  iron- 
driller  some  time  after  a  permanent  injury  to  one  of  his  eyes  earned  in  good 
faith  more  than  his  wage  was  before  the  accident.  In  an  application  by  his 
employers  for  review  of  the  compensation  paid  to  him  during  his  incapacity, 
lield  that  the  compensation  must  be -ended.     Brown  de  Co.,  Limited  v  Hamilton,      303 

26 
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AvB, 16 

A  i;  B,  -  -  -  -  ,  -  108 
Aberdeen  Harbour  Commfssioners, 

Grimmer,  &c.  t;        -        -        -  196 

Aberdeen  Town  C!ouncil,  Robbie  ?j  -  174 

Adam,  Glen  v          -                 -         -  64 

Addison  v  Brown,   -         -         -         -  4ft 

Aitken  V  M*Kay,    -        -        -         -  47 

Allan  V  Reekie, 57 

Ardrossan  Town  Council,  Glasgow 
and    South-Weatem    Railway 

Co.,  kc.  V         -        -        •        -  117 

B,  A  r 15 

B,  A  t; 108 

Baird  v  Dick, 229 

Baird  v  Forsyth,  Miller,  &  Co.,       -  156 

Balfour  v  Fairweather,   -  231 

Barlow  v  Barlow,    -        -         -         -  290 

Barron,  Middleton  v       -        -        -  328 

Bates  V  Laird  k  Sons,                       -  101 

B  ixter  k  Sons,  Mackie  v  252 

Black,  Earl  v 306 

Blades  v  Jansen,      ....  226 

Blyth  V  Magistrates,  &c.,  of  Edin-  • 

burgh, 126 

Braidwood,  Hogg  v         -        -        .  236 

Bremner,  Wishart  v        -        -         -  124 

Brienkopf,  Stevenson  k  Co.  v         -  163 

Brown,  Addison  r  -        -        -         -  49 

Brown  k  Co.,  Limited  v  Hamilton,  303 

Brown  k  Co.,  Limited,  M'Groarty  r  112 

Brown  k  Murray  v  Derrick,  -  -  166 
Browne    v   Clan    Line    Steamers, 

Limited, 273 

Burgess,  &c.  v  Waldie,  &c.,    -  220 

Cadbury      Brothers,     Limited     v 

Wallace, 248 

Cairns  v  Cairns,  -  -  -  -  51 
Caledonian  Railway  Co. ,  Hamilton 

k  Calder  v        ....  38 

Callander  v  Pollock,        -                 -  171 

Campbell  v  Cochrane,      -        -        -  1 15 

Campbell  v  Macpherson,  88 
Campbell  k  Calderwood  v  Chalmers 

&Co., 94 

Campbell ,  Stirling  County  Council  v  1 48 
Campbeltown  and   Glasgow  Steam 
racket  Joint-Stock  Co.,  Ltd., 

Fulton  V 22 

Chalmers  k  Co. ,  Campbell  k  Calder- 
wood V 94 


PAGB 

Charleton,  Peden  v                 -        -  91 

Charteris,  Spenoe,  k  Co. ,  Douglas  v  297 

Clan     Line     Steamers,      Limited,  . 

Browne  V          -        •        -        -  273 

(yoady,  Rose,  kc,  v         ...  162 

Cochrane,  Campbell  v     -                 -  1 15 

.  Cocker,  &c. ,  Primrose's  Trustees  r  -  111 

Commercial     Bank     of     Scotland, 

Limited  v  Eraser,  Ross,  k  Co., 

Limited, 169 

Corson  k  Co.,  Maolntyre  r     -        -  331 

CouU,  &c.,  Ferrier,  &c.  v        -        -  263 
County  Council  of  Stirlingshire  r 

Magistrates  of  Grangemouth,  -  215 
Cowie  V  Gordon,  -  -  -  •  29 
Craig,  Wright  r  -  -  ■  -  28 
Crerar  v  Dow,  &c., .  -  -  31 1 
Cumming  v  M*Ewen,  -  -  104 
Cuthbertson  v  Lanark  Parish  Coun- 
cil,     268 


Dalrymple,  Graham  k  Son  r  -  -  180 
Davidson  v  Gourlay,  -  -  242 
Derrick,  Brown  k  Murray  v  -  166 
Dick,  Baird  v  -  -  -  -  229 
Donald  k  Sons  v  Maule,  ■  -  -  21 
Donaldson  Brothers,  &c.,  John- 
stone t;     113 

Dougall,  Ac— Petition,  -        -        -  292 

Douglas  V  Charteris,  Spenoe,  k  Co.,  297 

Douglas,  McAllister  v     -        -        -  31 
Dunbarton  Western  District  Com- 
mittee, North  British  Railway 

Co.,&c.  i;         -        -        -        -  280 

Dow,  &c.,  CVerar  v          -                 -  311 

Earl  V  Black, 306 

Earl  of  Mansfield  v  Ferguson,         -  362 

Erskine,  O'Connor  i;       -        -        -  58 

Exchange  Loan  Co.,  &c.  v  Taylor,  •  138 


Fairweather,  Balfour  v  - 

Farquharson's  Sequestration,  - 

Ferguson,  Earl  of  Mansfield  r 

Ferrier,  Ac.  v  CouU,  &c., 

Fischer  v  Mitchell,  - 

Forsyth,  Miller,  k  Co.,  Baird  v 

Forth  and  Thames  Shipping  Co.  v 

North  British  Railway  Co.,     - 

Fraser,    Ross,     k    Co.,     Limited, 

Commercial  Bank  of  Scotland, 

Limited,  t*    -    -    -    • 
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FaltoD  V  Campbeltown  and  Glasgow 
Steam  Packet  Joint-Stock  Co., 

Limited, 22 

Fulton,  Pollock  v    -        -        -         -  161 

Fyfe  V  Hamilton,    ....  358 

Fyfe,  Swan  &  Sona,  limited  r        -  190 

Gallacher  r  MThail,       ...  70 
Gemmell,  M'Cheyne  v    -        -        -  296 
Gibson,  »Samuel  &  Sons,  Ldmited  v-  187 
Glasgow    and    District    Heritable 
Investment  Co. ,  Limited,  Stan- 
dard Electric  Co. ,  Limited  v    -  10 
Glasgow  and  South- Western  Rail- 
way Co.,  &c.  V  Ardrossan  Town 

Council, 117 

Glasgow  Parish  Council  r  Lorenzo,  206 

Glen  V  Adam,          -         -         -         -  64 
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